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1 .  HomciDS — Evidence —  Threats. 

On  the  trial  of  an  indictment  for  murder,  evidence  of  threats, 
made  by  the  deceased  or  his  co-conspirator,  previously  communi- 
cated to  the  accused,  is  competent  and  proper  for  the  purpose  of 
shedding  light  upon  the  mental  attitude  of  the  prisoner  toward  the 
deceased  at  the  time  of  the  homicide,  and  of  explaining  the  posses- 
sion of  the  weapon  with  which  the  killing  was  effected,  as  tending 
to  rebut  any  inference  of  malice  which  might  be  drawn  from  the 
fact  of  its  possession  on  the  ocC'asion  of  its  use.     (p.  8.) 

2.  Homicide — Evidence —  Threats —  Conspiracy, 

When,  in  such  case,  there  is  evidence  tending  to  establish  a  con- 
spiracy on  the  part  of  the  deceased,  and  other  persons,  to  kill  the 
accused,  or  do  him  grave  bodily  injury,  and  to  show  that  the  accused 
believed,  and  had  reasonable  ground  to  believe,  that  such  conspir- 
acy existed  and  the  deceased  was  a  party  thereto,  and  the  killing 
ensued,  immediately  after  an  unprovoked  assault  upon,  and  severe 
beating  of, 'the  accused,  by  such  other  persons,  the  deceased  stand- 
ing by  at  the  time,  and  there  being  evidence  tending  to  show  that 
he  joined  in  the  assault,  evidence  of  threats  made  by  such  other 
I)ersons  and  communicated  to  the  accused  before  the  assault,  is  ad- 
missible,   (p.  9.) 

3.  Gbiminal  Law — Instructions,  Setting  Forth  Forms  of  Verdict. 

An  instruction  setting  forth  six  forms  of  verdict,  proper  for  find- 
ings on  an  indictment  for  murder,  and  telling  the  jury  that,  under 
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the  indictment,  they  can  return  any  one  of  said  verdicts,  is  defec- 
tive in  failing  to  direct  the  attention  of  the  jury  to  the  requirement 
that  any  verdict  so  returned  must  be  based  upon  their  belief  from' 
the  evidence;  but  if  it  appears  from  other  instructions  given  at  the 
same  time,  that  the  attention  of  the  jury  was  repeatedly  directed 
to  this  requirement,  the  giving  of  such  instruction  is  not  error, 
(p.  15.) 

4.  Criminal  Law — Homicide — Instructions—  Intent — Deliberatum. 

It  is  not  error  to  give,  as  an  instruction  to  the  jury  in  a  criminal 
trial,  the  following  legal  proposition:  **The  court  instructs  the 
jury  that  to  constitute  a  willful,  deliberate  and  premeditated  kill- 
ing, constituting  murder  of  the  first  degree,  it  is  not  necessary  that 
an  intention  to  kill  should  exist  for  any  particular  length  of  time 
prior  to  the  actual  killing;  it  is  only  necessary  that  said  intention 
should  come  into  existance  for  the  first  time  at  the  time  of  such  kill- 
ing, or  any  time  previous."     (p.  16.) 

5.  Criminal  Law — Homicide —Instructions — Degrees  of  Offense. 

On  the  trial  of  an  indictment  for  murder,  it  is  not  error  to  give 
instructions,  presenting  the  theories  of  guilt  of  murder  of  the  first 
and  second  degrees,  and  directing  the  attention  of  the  jury  to  the 
presumption  of  guilt,  arising  from  certain  facts,  in  case  the  jury- 
should  believe  them  to  be  established  by  the  evidence,  if  there  is 
any  evidence  tending,  in  any  appreciable  degree,  to  prove  such 
offense,    (p.  17.) 

6 .  Homicide — Instruction's-  Manslaughter, 

When  the  homicide,  in  respect  to  which  the  accused  is  on  trial, 
immediately  followed  an  unprovoked  assault  upon,  and  severe  beat- 
ing of,  him,  and  the  evidence  tends  to  prove  the  offense  of  man- 
slaughter, the  court  may  properly  give  instructions  based  upon  the 
theory  of  guilt  of  murder,  if  there  is  any  evidence  in  the  case  tend- 
ing to  prove  the  commission  of  such  crime,     ^p.  18.) 

7.  Homicide — Instructions — Defenses — Accidental  Killing. 

The  defense  of  accidental  and  unintentional  killing  does  not  pre- 
clude the  giving  of  instructions  embodying  the  law  relating  to  any 
offense  charged  in  the  indictment  which  the  evidence  tends  to 
prove,     (p.  18.) 

8.  l^sTiiTjciLiOTiiB— Construction  of  as  a  Whole. 

To  determine  whether  the  trial  court  has  erred  in  the  giving  of 
instructions,  all  the  instructions  must  be  read  together,  and,  if  be- 
ing so  read  and  interpreted  according  to  the  plain  common-sense 
meaning  of  the  terms  used,  they  state  the  law  correctly  as  applied 
to  the  evidence,  and  it  appears  that  the  jury  could  not  have  been 
thereby  mislead  to  the  prejudice  of  the  accused,  the  verdict  will  not 
be  disturbed,  because  they  disclose  a  mere  technical  conflict  in 
terms,     (p.  23.) 

9.  Evidence — Btfusal  of  Court  to  Permit  Witness  to  Amwer — Appeal. 

Refusal  of  the  court  to  permit  a  witness  to  answer  a  question 
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which,  by  its  own  terms  and  subject  matter,  taken  in  connection 
with  facts  and  circumstances,  already  in  evidence  shows  its  rele- 
vancy and  materiality,  is  not  available  as  error  on  a  motion 
for  a  new  trial,  if  the  expected  answer  of  the  witness  was 
not  disclosed  to  the  court  at  the  time  of  the  ruling.  An  appellate 
court,  in  reviewing  a  judgment  on  writ  of  error,  cannot  assume,  in 
such  case,  that  an  answer  favorable  to  the  exceptor  would  have 
been  given.  So  much  of  the  decision  in  Gunn  v.  Railroad  Co.,  36 
W.  Va.  165,  as  conflicts  with  this  principle,  is  disapproved,    (p.  11. ) 

10.  Homicide — Manslaughter — Evidence — Kitting  in  Heat  of  Blood. 

A  sudden  intentional  killing  with  a  deadly  weapon,  by  one  who 
is  not  in  any  way  at  fault,  in  immediate  resentment  of  a  gross  pro- 
vocation, is  prima  facie  a  killing  in  heat  of  blood,  and,  therefore,  an 
offense  of  no  higher  degree  than  voluntary  manslaughter,    (p.  21.) 

1 1 .  B.OMICIDK— Manslaughter — Evidence— Deliberation — Reversal. 

When  in  such  case,  the  evidence  discloses  that  no  time  intervened 
between  the  giving  of  the  provocation  and  the  act  of  killing,  within 
which  passion  could  have  subsided  and  reason  regained  its  do- 
minion and  the  fatal  act  itself  was  not  attended  by  circumstances 
of  extreme  cruelty  and  inhumanity,  nor  preceded  by  conduct  from 
which  malice  can  be  inferred,  a  conviction  of  murder  in  the  second 
degree  should  be  set  aside  and  a  new  trial  allowed,     (p.  21.) 

12.  Cbimixal  Law — Motion  for  New  Trial — Insufficiency  of  Evidence. 

A  motion  for  a  new  trial  based  on  alleged  insufficiency  of  evi- 
dence, is  an  appeal  from  the  jury  to  the  court  on  a  question  of  law. 
(p.  23.) 

13.  Criminal  Law — Motion  for  New  Trial— Insufficiency  of  Evidence — 

Functions  of  Court. 
In  passing  on  such  a  motion,  the  court  does  not  re-try  the  case 
on  the  evidence  nor  disturb  any  findings  made  by  the  jury  on  evi- 
dence sufficient  in  law  to  sustain  th^m.  It  simply  determines. 
whether,  in  law,  the  facts  found,  or  which  could  have  been  found, 
constitute  the  right  in  action,  or  the  offense  charged,     (p.  23,) 

14.  Homicide — Malice — Question  for  Jury. 

In  homicide  cases,  the  question  of  malice  is  for  the  jury  when 
there  is  sufficient  evidence  to  sustain  a  finding  of  its  existence. 
Whether  there  is  any  evidence  of  it  is  a  question  for  the  court  in 
giving  or  refusing  instructions.  Whether  there  is  sufficient  evi- 
dence of  it  to  sustain  a  verdict,  is  for  the  court  on  a  motion  for  a 
new  trial,     (p.  27.) 

15.  Homicide — Accidental  KilUng. 

In  cases  where  the  blow  intended  for  one  person  by  accident  falls 
upon  and  kills  another,  the  thing  done  follows  the  nature  of  the 
thing  intended  to  be  done,  and  the  guilt  or  innocence  of  the  slayer 
depends  upon  the  same  considerations  that  would  have  governed 
had  the  blow  killed  the  person  against  whom  it  was  directed.  Hence 
the  homicide  is  murder,  or  manslaughter,  or  excusable  homicide, 
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for  precisely  the  same  reasons  that  would  have  determined  its  char- 
acter had  the  event  conformed  to  the  intent,  and  the  principle  is 
the  same  whether  the  misadventure  proceeded  from  the  misdirec- 
tion of  the  blow  or  from  a  mistake  in  the  identity  of  the  victim, 
(p.  30.) 

Error  to  Circuit  Court,  Berkeley  County. 

Paul  ClilBford  was  convicted  of  murder,  and  brings  error. 

Reversed. 

Faulkner,  Walker  &  Woods,  for  plaintilBf  in  error. 
C.  W.  May,  Attorney  General,  for  the  State. 

POFFENBARGER,  JUDGE  : 

Paul  Clifford,  under  sentence,  by  the  circuit  court  of  Berke- 
ley county,  of  imprisonment  for  the  period  of  ten  years,  upon 
conviction  of  the  murder  of  Jacob  Turner,  has  brought  his 
case  here  on  a  writ  of  error. 

The  deceased  came  to  his  death  by  a  shot  from  a  pistol  in 
the  hands  of  the  accused,  but  the  circumstances  of  the  killing 
were  peculiar  and  unusual  in  some  respects.  Clifford  was 
set  upon  and  beaten  in  the  night  time  by  Charles  and  Joseph 
Cook,  by  way  of  punishment  for  an  alleged  insult  to  Jennie 
Cook,  the  wife  of  Joseph  Cook,  in  the  afternoon  of  the  same 
day.  No  provocation  was  given  by  Clifford  at  the  time  of 
the  assault.  Having  been  accosted  by  the  Cooks  and  charged 
with  the  language  imputed  to  him,  he  denied  it  and  attempted 
in  every  way  to  avoid  any  trouble  with  them.  At  that  time» 
Jennie  Cook  was  absent  and  the  conversation  continued  until 
she  came  up  and  charged  Clifford  with  having  used  the  lan- 
guage in  question,  and  thereupon  Charles  Cook  struck  him 
with  his  fist,  and  Joseph  joined  in  the  assault.  At  the  time 
of  the  blow  thus  given,  Clifford  was  standing  with  a  pitcher 
of  milk  in  his  left  hand,  while  his  right  hand  held  the  pistol 
in  the  pocket  of  his  pantaloons.  There  is  evidence  tending 
to  show  that  the  Cooks  were  aware  of  his  possession  of  the 
pistol  at  that  time,  but,  if  they  were  not,  they  immediately 
discovered  it  and  attempted  to  wrest  it  from  him.  In  the 
struggle  which  ensued  over  the  possession  of  the  pistol,  and 
during  which  the  beating  of  Clifford  continued,  the  pistol  was 
discharged  and  the  ball  injured  one  of  the  fingers  of  Charles 
Cook.  Soon  afterwards,  a  second  discharge  of  it  sent  a  ball 
through  the  thigh  of  Joseph  Cook.     While  the  struggle  was. 
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in  progress,  J.  R.  Clifford,  father  of  the  accused,  came  upon 
the  scene  with  a  repeating  shot-gun  and  called  upon  his  son's 
assailants  to  let  go  of  him,  threatening,  in  the  event  of  their 
refusal,  to  shoot  them.  Thereupon,  they  broke  away  from 
him,  Charles  Cook  being  the  last  to  do  so,  but,  before  doing 
so,  he  threw  the  accused  backwards  and  then  ran.  Imemdi- 
ately  after  this,  the  pistol  was  discharged  a  third  time  and 
the  ball  struck  Turner  in  the  head,  killing  him  instantly. 
Whether  it  was  fired  by  design  or  accident,  is  a  matter  of 
controversy,  as  is  also  the  exact  position  in  which  the  accused 
was  at  the  time  of  the  shot.  Another  matter  as  to  which 
there  is  contradictory  evidence  is  whether  Turner  partici- 
pated in  the  assault.  Charles  Cook  testifies  that  his  brother 
Joe,  after  having  been  shot,  called  upon  Turner  to  assist  in 
taking  the  revolver  from  the  accused.  The  accused  and  one 
other  witness  testify  that,  after  the  second  shot.  Turner  did 
join  in  the  assault  and  continued  to  engage  in  it  until  the 
arrival  of  J.  R.  Clifford.  J.  R.  Clifford  testified  that  his  son 
was  engaged  with  three  men  when  he  came  up,  but  he  was 
unable,  owning  to  the  darkness,  to  recognize  any  of  them. 
Turner  was  found  dead  at  a  point  about  ten  feet  distant  from 
that  at  which  the  accused  was  released,  and  J.  R.  Clifford  says 
he  saw  a  man  fall  a  short  distance  from  his  son  and  in  that 
direction,  at  the  time  of  the  third  shot.  Charles  Cook  says 
he  ran  in  that  direction,  upon  leaving  the  accused,  and,  in 
this,  he  is  corroborated  by  another  witness.  Several  wit- 
nesses swear  that  the  accused  rose  to  his  feet  and  fired  the 
fatal  shot  after  taking  a  step  forward  in  the  direction  of 
Turner.  One  says  he  not  only  did  this,  but  looked  at  the 
deceased  for  about  a  minute  before  he  fired.  The  father  of 
the  accused  says  the  shot  was  fired  as  the  latter  arose  from 
the  backward  position  in  which  he  had  been  thrown  by  Cook. 
The  accused  says  he  is  unable  to  tell  whether  the  pistol  was 
discharged  as  he  was  thrown  backwards  or  as  he  was  in  the 
act  of  rising,  and  that  he  saw  nobody  and  shot  at  nobody  at 
the  time  and  is  unable  to  state  whether  he  discharged  it  by 
accident  or  design.  Two  of  the  officers  who  took  him  into 
custody  on  the  night  of  the  shooting,  testify  to  an  admission 
by  him  to  the  effect  that  he  shot  Turner,  in  which  he  said,  by 
way  of  justification,  that  the  deceased  was  coming  towards 
him  with  a  razor  in  his  hand. 
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To  show  justification  for  possession  of  the  pistol  by  the 
accused  at  the  time  of  the  alBfray,  as  well  as  to  excuse  the  kill- 
ing, on  the  theory  of  a  conspiracy  on  the  part  of  the  deceased 
and  the  Cooks,  to  kill  the  accused  or  do  him  great  bodily 
harm,  or,  in  case  the  jury  should  find  the  shooting  to  have 
been  intentional,  to  mitigate  the  olBfense  and  reduce  it  to  man- 
slaughter, the  facts  relating  to  the  transaction  out  of  which 
the  affray  arose,  and  the  conduct  of  Turner  and  the  Cooks  in 
the  time  intervening  between  that  transaction  and  the  affray, 
have  been  brought  into  the  record.  Sometime  in  the  after- 
noon of  April  6,  1905,  the  day  of  the  killing,  a  dispute  arose 
between  two  children,  a  brother  of  the  accused  and  a  son  of 
the  deceased,  near  the  house  in  which  the  accused  resided. 
This  house  and  the  one  in  which  Joseph  and  Charles  Cook 
resided  stood  almost  opposite  each  other  on  West  Martin 
street,  in  the  city  of  Martinsburg.  Jennie  Cook,  the  wife  of 
Joseph,  was  a  niece  of  Jacob  Turner.  The  accused  separated 
these  two  children,  and,  in  doing  so,  did  or  said  something 
that  offended  Jennie  Cook,  in  consequence  of  which  there  was 
verbal  altercation  between  him  and  her.  She  claims  he  called 
her  a  vile  name.  He  admits  that,  but  says  he  was  provoked 
to  it  by  an  opprobrious  epithet  applied  to  him  by  her;  and, 
after  he  had  done  so,  she  informed  him  that  she  would  tell 
her  husband  who  would  shoot  him  like  a  dog,  and  later  re- 
peated the  threat  in  different  form,  in  the  presence  of  Dr. 
Gray  and  a  sister  of  the  accused,  saying,  "That's  all  right, 
you  wait  till  Joe  catches  you,  he'll  fix  you.  He'll  kill  you, 
you  dirty  nigger."  He  says  he  was  further  warned  by  a 
little  boy,  Walter  Johnson,  who  said,  "Mr.  Paul,  Mr.  Cook's 
going  to  shoot  you."  Charles  Cook  worked  at  a  hotel  in 
Martinsburg,  where  he  was  called  for  by  Joe  Cook  at  about 
five  o'clock  that  evening.  Just  what  passed  between  them, 
in  the  conversation  there,  he  did  not  state.  He  first  said  he 
was  busy  and  had  no  time  to  talk,  but,  later,  admitted  that 
he  did  talk  to  him  and  said,  in  response  to  a  question  as  to 
whether  he  made  an  engagement,  "I  told  him  would  be  up 
home  after  a  while."  As  soon  as  his  work  at  the  hotel  was 
completed,  he  did  go  up  to  Joseph  Cook's  house,  where  he 
made  his  home,  and  where  he  found  Jacob  Turner  and  his 
brother  Joe,  standing  near  the  front  door.  He  either  went 
in  the  house  or  started  to  go  in,  and  very  soon  thereafter  the 
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two  Cook's  and  Turner  started  out  the  street  in  the  direction 
of  the  place  at  which  the  shooting  occurred.  Turner  did  not 
live  on  that  street,  but  on  a  fifteen  foot  alley,  198  feet  south 
of  said  street  back  of  the  lot  at  the  front  of  which  he  was 
killed  on  that  street.  The  place  of  the  killing  was  about  four 
hundred  and  ten  feet  west  of  the  house  in  which  the  Cooks 
resided.  Charles  Cook  says  Turner  remarked  as  he  started 
with  them,  "I  am  going  over  home,"  and  that  he  and  his 
brother  were  going  out  on  the  hill,  in  the  same  general  direc- 
tion. Whether  Jennie  Cook  accompanied  them  all  the  way, 
is  not  clear,  but,  if  not,  she  followed  them  at  no  great  dis- 
tance, for  she  appeared  on  the  scene  very  soon  after  the  quar- 
reling began.  Just  before  this  procession  started  from  the 
house  of  Joseph  Cook,  the  accused  had  left  his  house  and 
gone  in  the  same  direction  to  the  house  of  one  Smith  which 
stood  outside  of  the  corporate  limits,  for  a  pitcher  of  milk, 
and,  on  the  advice  of  his  father,  who  knew  of  the  threats,  he 
took  the  pistol  with  him.  He  staid  at  the  house  of  Smith 
only  long  enough  to  obtain  the  milk,  and,  on  his  return,  when 
but  a  short  distance  from  Smith's  house,  he  was  met  by  the 
two  Cooks,  and,  according  to  his  testimony,  Jacob  Turner. 
Thereupon  the  quarreling  began  as  hereinbefore  detailed  and 
continued  until  they  reached  the  point  at  which  the  assault 
was  made.  The  distance  from  Cook's  house  to  Smith's  is 
six  hundred  and  fifty  feet.  According  to  all  the  testimony, 
the  assault  was  made  in  front  of  the  house  of  William  Brown, 
standing  on  the  north  side  of  the  street,  four  hundred  and 
seventy  feet  from  Cook's  house,  and  Turner's  body  was 
found  at  a  point  about  four  hundred  and  ten  feet  distant 
therefrom,  on  the  south  side  of  the  street.  The  street,  at  that 
point,  is  about  sixty  feet  wide. 

The  assignments  of  error  are  six  in  number,  the  first  of 
which  relates  to  instructions  given  at  the  instance  of  the 
State;  the  second,  third,  fourth  and  fifth,  to  the  refusal  of 
the  court  to  permit  a  witness  to  answer  certain  questions;  and 
the  sixth,  to  the  refusal  of  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial. 

In  the  interest  of  clearness,  the  second,  third,  fourth  and 
fifth  assignments  of  error  will  be  disposed  of  first.  In  the 
course  of  the  examination  of  J.  R.  Clifford,  he  was  asked  if 
he  knew  the  occasion  for  Paul  Clifford  having  a  revolver  on 
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his  person  that  night;  if  he  had  heard  any  threats  communi- 
cated to  his  son  by  Joseph  and  Charles  Cook;  if  he  had  heard 
any  threats  communicated  to  his  son  that  evening  from  Jen- 
nie Cook,  the  wife  of  Joseph  Cook;  and  what,  if  anything, 
he  knew  of  his  own  personal  knowledge  of  any  threats  com- 
municated to  his  son,  made  by  Joseph  and  Charles  Cook,  or 
either  of  them,  to  do  him  great  bodily  harm.  The  court  re- 
fused to  permit  the  witness  to  answer  any  of  these  questions, 
but  did  allow  the  accused  himself  to  testify  to  his  knowledge 
of  such  threats,  and  then  allowed  witnesses  to  contradict  him 
in  respect  thereto.  This  evidence  was  admissible.  It  is 
proper  to  prove  communicated  threats  to  shed  light  upon  the 
mental  attitude  of  the  prisoner  toward  the  deceased  when 
the  homicide  occurred,  and  for  the  purpose  of  explaining  the 
possession  of  the  weapon  and  establishing  justification  for 
carrying  it,  and  thus  rebutting  any  inference  of  malice  which 
might  arise  from  the  fact  of  its  possession  on  the  occasion  of 
its  use.  State  v.  M^am,  33  W.  Va.  417;  State  v.  Clark,  51 
W.  Va.  457.  By  way  of  sustaining  the  action  of  the  court 
in  refusing  to  admit  this  evidence,  it  is  urged  that  the  threats 
did  not  emanate  fi'om  Turner,  but  only  from  the  Cooks.  But 
as  they  constituted  parts  of  the  series  of  events  which  led  up 
to  the  killing  of  Turner  bearing  materially  upon  the  situ- 
ation of  the  accused  at  the  time,  and  are  logically  inseparable 
from  that  event,  they  could  not  properly  be  excluded.  The 
deceased  was  the  father  of  the  child,  concerning  whom  the 
difficulty  arose.  He,  in  company  with  Jennie  Cook,  had 
called  upon  the  accused  in  the  af tern(»n  of  that  day  for  an 
explanation  of  his  conduct  toward  the  child.  He  was  the 
uncle  of  Jennie  Cook.  In  consequence  of  these  two  relation- 
ships of  the  parties  concerned,  the  accused  might  well  sup- 
pose that  he  felt  a  deep  interest  in  the  controversy  and  might 
very  naturally  participate  in  any  attempt  which  the  Cooks 
might  make  upon  him.  No  threat  on  the  part  of  the  accused 
against  any  one  is  proved  until  after  the  killing  of  Turner, 
and,  at  the  time  of  the  assault  upon  him,  he  declined  combat 
and  endeavored  to  avoid  it.  These  facts,  accompanied  by 
proof  of  the  previous  threats  against  him,  tended  to  show  his 
possession  of  the  weapon  to  be  consistent  with  a  lawful  pur- 
pose and  to  negative  any  motive  of  revenge  or  other  ill  feel- 


W.Va.]  State  v.  Clifford.  9 

iug  towards  his  assailants,  or  the  deceased,  which  might  arise 
from  the  possession  thereof. 

The  evidence  of  communicated  threats,  although  purport- 
ing to  have  been  made  by  Jennie  Cook,  or  all  the  Cooks,  but 
not  by  Turner,  was  admissible  for  another  reason.  The  evi- 
dence of  conspiracy  among  the  Cooks  is  amply  sufficient  to 
take  the  case  to  the  jury  on  the  question,  whether  they  con- 
federated and  conspired  to  injure  the  accused.  State  v. 
Prater,  52  W.  Va.  132.  Turner  accompanied  them  from  their 
home  toward  the  place  at  which  the  assault  was  made,  very 
shortly  before  it  occurred,  and  was  found  at  the  place  which 
the  evidence  indicates  was  appointed  by  the  Cooks  for  their 
rendezvous.  He  was  present  while  the  assault  and  beating 
were  in  progress,  and  near  enotigh  to  render  assistance.  His 
relation  to  the  Cooks,  being  the  uncle  of  Joseph  Cook's  wife, 
was  such  as  was  calculated  to  make  him  feel  an  interest  in  the 
matter.  He  was  the  father  of  the  child  concerning  whom 
the  original  trouble  had  arisen.  Two  witnesses  swear  that  he 
actually  participated  in  the  assault.  All  these  circumstances 
tend  to  prove  that  he  had  knowledge  of  the  common  design 
and  purpose  of  the  Cooks,  and,  if  having  such  knowledge,  he 
joined  in  that  purpose  and  design,  he  made  himself  their  co- 
conspirator and  was  as  much  at  fault  as  the  Cooks  themselves. 
The  threats  previously  communicated  to  the  accused,  if  any,  to- 
gether with  the  assault,  constituted  evidence  of  ground  for  a 
reasonable  belief  on  his  part  that  he  was  then  and  there  the  vic- 
tim of  a  conspiracy,  and,  if  the  deceased  joined  in  the  assault, 
he  was  their  co-conspirator.  Upon  this  evidence,  it  was  the 
right  and  duty  of  the  iiry  to  inquire  whether  the  provocation 
involved  in  the  attack  upon  the  accused  was  provocation 
given  by  Turner  as  well  as  by  the  Cooks.  The  legal  effect  of 
such  provocation  touches  and  bears  upon  the  nature  of  the 
olBfense,  if  the  shooting  of  Turner  was  intentional,  as  the  tes- 
timony of  some  of  the  witnesses  indicates,  and  not  accidental. 
The  intentional  taking  of  life  in  hot  blood  and  under  excite- 
ment, occasioned  by  sufficient  provocation,  is  not  murder,  but 
manslaughter.  State  v.  Beatty,  51  W.  Va.  232.  Voluntary 
manslaughter  is  the  intentional,  unlawful  and  feloneous,  but 
not  deliberate  or  malicious,  taking  of  life.  The  common  law 
definition  of  involuntary  manslaughter  is  an  unintentional 
killing,  resulting  from  an  unlawful  act  on  the  part  of  the 
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accused,  not  amounting  to  a  felony,  or  from  a  lawful  act, 
negligently  performed.  Whar.  Horn,  sections  4,  5  and  6. 
As  the  shot  was  fired  immediately  after  the  assailants  of  the 
accused  had  released  him,  it  was  the  duty  of  the  jury,  upon 
their  oaths  and  honest  belief,  from  all  the  evidence,  to  say, 
in  view  of  this  provocation,  if  they  believed  there  was  a  con- 
spiracy of  which  the  accused  had  knowledge,  whether  the 
firing  of  the  shot  which  killed  the  deceased  was  intentional, 
and,  if  so,  whether  it  was  the  result  of  passion,  anger  and 
excitement,  occasioned  by  the  assault  of  the  conspirators,  and, 
if  so,  to  return  a  verdict  of  guilty  of  manslaughter.  But  if, 
on  consideration  of  all  the  evidence,  they  believed  the  shot 
was  unintentional,  they  should  have  acquitted,  and  if,  from 
all  the  evidence,  they  believed  the  shooting  was  deliberate 
and  malicious,  as  well  as  intentional,  their  verdict  should  have 
been  guilty  of  murder. 

Since  the  degree  of  the  oflPense,  when  the  killing  is  inten- 
tional and  the  evidence  tends  to  establish  provocation,  as 
known  in  the  law  of  manslaughter,  depends  upon  the  mental 
condition  of  the  accused,  he  is  entitled  to  prove  all  the  facts 
and  circumstances  that  tend  to  show  reasonable  ground  for 
belief  on  his  part  that  the  deceased  was  a  party  to  the  assault 
made  upon  him.  If  Jennie  Cook  had  made  the  threats,  and 
Turner  had  accompanied  her  when  she  came  to  him  to  obtain 
satisfaction  and  then  appeared  at  the  place  of  the  assault  with 
the  Cooks,  these  were  circumstances  tending  to  produce  l^e- 
lief ,  on  the  part  of  the  accused,  that  Turner  had  joined  them 
in  purpose  and  design.  The  evidence  of  the  threats,  there- 
fore, became  material],  although  the  jury  might  disbelieve 
the  testimony  as  to  Turner's  having  joined  in  the  assault. 
"Where  two  conspire  to  kill  or  inflict  grave  bodily  injury 
on  a  third  person,  and  in  carrying  out  this  purpose,  one  of 
them  fires  a  pistol  at  such  person,  who  immediately  pursues 
them  and  kills  the  one  who  did  not  fire  the  pistol,  it  is  man- 
slaughter." State  V.  Gasklm,  93  N.  C.  547.  To  the  effect 
that,  in  determining  the  degree  of  the  offense,  the  jury  must 
consider  the  knowledge  and  belief  of  the  accused,  as  to  the 
attitude  of  the  deceased  towards  him  during  the  assault,  and 
are  not  controlled  by  his  actual  attitude,  see  21  Am.  &  Eng. 
Ency.  Law  185.  ''If  two  be  fighting,  and  another  interfere 
with  intent  to  part  them,  but  do  not  signify  such  intent,  and 
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he  be  killed  by  one  of  the  combatants;  this  is  but  man- 
slaughter: for  the  latter  might  think  that  he  came  in  aid  of  his 
opponent,  unless  he  had  notice  of  his  real  intent."  1  East  P. 
C.  292.  "The  statute  does  not  require  the  actual  occurrence 
of  an  insult,  either  by  words  or  conduct,  but  it  is  sufficient 
that  the  accused  acted  on  information  given  by  another,  if 
he  believed  it,  and  the  killing  was  done  in  consequence  of 
passion  thereby  aroused,  though  in  fact  no  insult  had  been 
given.  The  homicide  must  be  viewed  from  the  standpoint  of 
the  accused."    21  Am.  &  Eng.  Ency.  Law  181. 

It  has  been  suggested  that  failure  of  the  attorneys  for  the 
accused  to  state  to  the  court,  when  objection  was  made  to  the 
questions,  what  they  expected  to  prove  in  response  thereto, 
precludes  a  reversal  for  this  error.  To  make  such  an  error 
cause  of  reversal,  it  is  only  necessary  that  the  relevancy  and 
materiality  of  the  evidence  offered  shall  appear.  When  this 
is  not  disclosed  by  the  nature  of  the  question,  it  is  necessary 
that  it  be  made  to  appear  in  sotne  other  way,  and  this  is 
usually  done  by  statements  of  counsel,  showing  what  he 
exiiects  to  prove  and  how  it  becomes  relevant  to  the  issue. 
Until  a  comparatively  recent  date,  there  was  no  suggestion 
of  necessity  for  the  statement  of  the  anticipated  answer  of 
the  witness,  when  the  question,  viewed  in  the  light  of  its 
subject  matter,  the  evidence  in  the  case  and  the  issues,  dis- 
closed its  relevancy  and  materiality.  Commencing  with  Ji^ai/ 
V.  Railroad  Co.^  47  W.  Va.  467,  this  Court  has,  from  time 
to  time,  added  this  requirement,  relying  for  its  authority, 
for  the  most  part,  upon  C/nldress''  Admx,  v.  Railway  Co.^ 
94  Va.  186;  Lis.  Co.  v.  Pollard,  94  Va.  146;  Kimhall  v.  Car- 
ter^ 95  Va.  77,  and  Railway  Co.  v.  Relger,  95  Va.  418.  It 
is  asserted  in  Seder  v.  Coal  Co.,  51  W.  Va.  318,  and  Thomas 
V.  JSlectrical  Co.,  54  W.  Va.  395.  In  the  older  Virginia 
decisions,  having  binding  authority  upon  this  Court,  this 
requirement  is  not  found.  In  Carpenter  v.  Utz,  4  Grat. 
270,  the  court  say  it  must  appear,  from  a  statement  of  the 
evidence  offered  and  excluded,  that  error  has  been  commit- 
ted, in  order  to  reverse  a  judgment;  or,  if  its  relevancy  de- 
Xiends  ui)on  other  facts  in  the  cause,  the  party  alleging  the 
error,  should  present  such  a  case  on  the  record  as  shows  the 
relevancy  of  the  evidence  rejected.  They  further  say  testi- 
mony  which   does   not  appear  of  itself,  or  upon  the  facts 
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stated  in  the  record,  to  have  been  relevant,  will  be  held  in 
the  appellate  court  to  have  been  properly  excluded.  In  that 
case  the  court  undoubtedly  heard  the  evidence  offered  and 
then  passed  upon  its  relevancy.  It  did  not  refuse  to  allow 
the  party  to  disclose  by  his  witness  what  he  desired  to  prove. 
In  other  words,  it  did  not  sustain  objections  to  proper 
questions  asked,  nor  is  there  anything  in  the  opinion  which, 
in  any  degree,  sustains  the  position  that  the  court  may  refuse 
to  permit  a  witness  to  answer  a  question,  which,  on  its  face, 
discloses  the  relevancy  and  materiality  of  its  subject  matter. 
Johisan  v.  Jennings^  10  Grat.  1,  60  Am.  Dec.  323,  only 
requires  the  bill  of  exceptions  to  show  relevancy  of  the  ex- 
cluded evidence;  and  an  examination  of  the  opinion  discloses 
that  the  evidence  was  before  the  court,  but  there  was  nothing 
in  it  from  which  the  court  should  see  that  it  was  relevant. 
Those  parts  of  the  syllabus  and  opinion  which  say  the  bill  of 
exceptions  must  show  the  answer  of  the  witness,  as  well  as 
the  question,  relate  to  the  admission  of  alleged  improper  evi- 
dence. Of  course,  where  evidence  has  been  admitted,  the 
court  cannot  say  it  is  prejudicial  without  knowing  what  it  is. 
That  is  the  ruling  in  Beirne  v.  Rosser^  25  Grat.  537.  This 
Court  held  the  same  in  Xea^e  v.  Capehart^  15  W.  Va.  299. 
This  rule  is  invariable  in  all  courts.  Mays  v.  Dearer^  1  la. 
216;  Speers  v.  Forhier^  6  la.  553;  Mosier  v.  Vincent^  34  la. 
478;  WiUey  v.  HaU,  8  la.  62;  Camphell  v.  Chamherlain,  10 
la.  337;  Hunan  v.  HaU^  7  la.  153;  Hmcard  v.  Patrick^  43 
Mich.  121;  SomerviUe  v.  Richards^  37  Mich.  299;  Lawrence 
V.  Com,,  86  Va.  573;  Smith  v.  Ins.  Co.,  60  Vt.  682;  Car- 
penter V.  Corinth,  58  Vt.  214.  In  this  class  of  cases,  the 
party  loses  the  benefit  of  his  exception  by  no  improper 
action  of  the  court,  but  by  his  own  failure  to  have  a  record 
made  of  what  transpired.  McDowelPs  Exr.  v.  Crawford,  11 
Grat.  377,  decided  by  a  divided  court,  held  it  error  in  the 
trial  court  to  refuse  to  permit  a  witness  to  be  recalled  and 
to  have  produced  certain  books  which  had  never  been  ten- 
dered as  evidence  in  the  court  below,  but  the  nature  of  the 
contents  of  which  had  been  disclosed  by  oral  testimony. 

In  Gunn  v.  Railroad  Co.,  36  W.  Va.  165,  this  Court  said: 
"Where  the  form  of  the  question  propounded  to  the  witness 
on  the  stand  indicates,  of  itself,  that  it  is  framed  and  intended 
to  elicit  in  reply  something  said  at  the  time  and  place  of  the 
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accident  as  part  of  the  res  gestae^  held^  it  is  error  to  refuse 
the  question,  but  the  answer  should  be  heard  or  seen,  and 
then  its  competency  passed  upon."  This  has  never  been 
overruled  by  any  express  reference  to  it.  In  Jackson  v. 
'Hough^  38  W.  Va.  236,  it  is  recognized  and  the  two  cases 
distinguished  in  the  following  language:  ''This  question 
does  not  itself,  like  that  in  Gunn  v.  Railroad  Co.^  36  W. 
Va.  165  (14  S.  E.  Rep.  465,)  import  proof  of  anything  but 
that  single  fact,  which  itself  would  be  immaterial."  The 
question  in  Jackson  v.  Hough^  related  to  an  isolated  fact, 
which,  without  other  evidence  connecting  it  with  the  issue, 
would  have  been  irrelevant.  The  ground  of  its  exclusion 
was  not  failure  to  say  what  the  answer  would  be,  but  want 
of  anything  in  the  question  to  show  its  materiality.  The 
distinction  marked  in  Jacksmi  v.  Hoxigh^  seems  to  have  been 
lost  sight  of  in  Kay  v.  Raihoay  Co.^  47  W.  Va.  467,  where 
the  syllabus  in  the  former  is  quoted  as  importing  that  the 
answer  must  be  given  in  order  to  show  materiality,  when  the 
question  is  itself  disclosed.  Then  that  case  is  followed  by 
the  other  late  cases  to  which  reference  has  been  made.  The 
result  is  that  we  have  two  rules,  in  consequence  of  which  it 
becomes  necessary  to  determine  which  is  the  correct  one. 

Many  cases  from  other  states  hold  that,  in  order  to  make 
an  exception  to  the  action  of  the  court  in  refusing  to  allow  a 
witness  to  answer  a  question,  the  record  must  show  what  the 
answer  would  have  been,  if  permitted.  See  Spaulding  v. 
Jennings^  173  Mass.  65;  Springer  v.  Pritchard^  22  Nev.  313; 
McGaiDan  v.  Railroad  Co.^  95  N.  C.  417;  Railroad  Co,  v. 
Cheek,  152  Ind.  663;  Paddlefard  v.  Cook,  74 la.  433;  Smallw. 
Navigation  ds Miniiig  Co.,  40  Me.  274;  Sullivan  v.  Schidtz, 
22  Mont.  541;  LeMay  v.  Brett,  81  Minn.  506;  Kraxberger  v. 
Roiter,  91  Mo.  404;  Fire  Ins.  Co.  v.  Berg,  44  Neb.  522; 
Rumrnd  v.  The  State  of  Ohio,  17  O.  St.  628;  Railroad  v. 
Stonecipher,  95  Tenn.  311;  Felker  v.  Grant,  10  S.  D.  141; 
Avery  v.  Wihan,  47  S.  C.  78;  Roach  v.  Caldbeck,  64  Vt. 
593.  After  careful  consideration  of  Carpenter  v.  Utz  and 
McDowelVs  Exr.  v.  Crawford,  I  am  convinced  that  they 
are  not  in  conflict  with  this  rule.  In  the  former,  the  ex- 
cluded evidence  appeared  in  the  record.  It  was  not  a  case 
of  refusing  merely  to  allow  a  proper  question  to  be  answered. 
In  the  latter,  the  offered  evidence  was  documentary,  and  the 
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record  disclosed  its  existence  and  character.  Gu7m  v.  Hail- 
road  Co.  is  the  only  Virgfinia  or  West  Virgfinia  case  enun- 
ciating the  rule  therein  stated.  As  authority  for  it,  Scotland 
Co.  V.  Hill,  112  U.  S.  183,  was  cited.  At  that  date,  it 
seemed  to  be  about  the  only  case  of  its  kind.  As  the  opinion 
was  delivered  by  Chief  Justice  Waite,  it  was  entitled  to  gfreat 
respect,  although  he  cited  no  precedent  or  authority  for  it, 
and  admitted  that  other  courts  had  held  to  the  contrary.  In 
Patrick  v.  Graham^  132  U.  S.  627,  the  opposite  rule  was 
rigidly  enforced.  The  only  other  case  found,  sustaining 
Gumi  V.  Railroad  Co.^  is  Commissioners  v.  Gantt^  78  Md. 
286.  The  late  decisions  of  this  Court  are  all  the  other  way. 
In  addition  to  cases  already  cited,  see  Snooks  v.  Wingfield^ 
52  W.  Va.  441,  448;  Williams  v.  Belmmt  i&c.  Co.,  55  W. 
Va.  84.  This  accords  with  the  great  weight  of  authority 
everywhere.  2  Cyc.  1045;  3  Cyc.  165,  citing  numerous 
cases;  Elliott  App.  Pro.  §§  743  and  744.  In  view  of  this 
vast  array  of  authorities,  we  are  bound  to  say  thai,  if  Gunn  v. 
Railroad  Co.  has  not  been  already  overruled,  as  regards  this 
question  of  practice,  it  must  now  be  disapproved  and  declared 
to  be  not  law  in  this  State.  Error  must  affirmatively  appear 
in  order  to  reverse.  It  cannot,  in  any  case,  be  presumed. 
To  reverse  this  judgment  for  refusal  to  allow  these  questions 
to  be  answered,  it  would  be  necessary  to  assume  that  the 
witness  could  have  answered  them  favorably  to  the  accused. 
That,  the  Court  cannot  do,  however  unfortunate  the  result 
may  be. 

The  first  instruction  complained  of  set  forth  six  forms  of 
verdict:  guilty  of  murder  in  the  first  degree  without  recom- 
mendation, guilty  of  murder  in  the  first  degi-ee  with  recom- 
mendation of  imprisonment,  guilty  of  murder  in  the  second 
degree,  guilty  of  voluntary  manslaughter,  guilty  of  involun- 
tary manslaughter  and  not  guilty,  and  told  the  jury  that, 
under  the  indictment,  they  could  return  any  one  of  said  ver- 
dicts.    Instructions  Nos.  2.  3  and  4  are  as  follows: 

2.  ''The  Court  instructs  the  jury  that  to  constitute  a 
willful,  deliberate  and  premeditated  killing,  constituting 
murder  of  the  first  degree,  it  is  not  necessary  that  an  inten- 
tion to  kill  should  exist  for  any  particular  length  of  time 
prior  to  the  actual  killing;  it  is  only  necessary  that  said  inten- 
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tion  should  come  into  existtmce  for  the  first  time  at  the  time 
of  such  killing,  or  any  time  previous. 

3.  "The  Court  instructs  the  jury  that  where  a  homicide  is 
proved,  the  presumption  is  that  it  is  murder  in  the  second 
de^ee.  If  the  State  would  elevate  it  to  murder  in  the  first 
d^n^e  she  must  establish  the  characteristics  of  that  crime, 
and  if  the  prisoner  would  reduce  it  to  manslaughter,  the  bur- 
den is  on  him. 

4.  "The  Court  instructs  the  jury  that  a  man  is  presumed 
to  intend  that  which  he  does,  or  which  is  the  immediate  or 
necessary  consequence  of  his  act;  and  if  the  jury  believes 
from  the  evidence  in  this  case  that  Paul  CliflPord,  the  prisoner, 
with  a  deadly  weapon  in  his  possession,  without  any,  or  upon 
a  very  slight  provocation,  gave  to  the  deceased,  Jacob  Tur- 
ner, a  mortal  wound,  then  the  said  Paul  CliflPord  is  prima 
facie  guilty  of  willful,  deliberate  and  premeditated  killing 
and  the  necessity  of  proving  extenuating  circumstances  is 
thrown  upon  the  prisoner;  and  unless  the  prisoner  has 
proved  such  extenuating  circumstances,  or  such  circum- 
stances arise  out  of  the  case  made  by  the  State,  the 
jury  must  find  the  ptisoner  guilty  of  murder  in  the  first 
degree." 

The  objection  to  instruction  No.  1  is  that  it  contains 
no  reference  whatever  to  the  evidence.  Failure  to  qualify  it 
by  saying  that,  in  order  to  return  any  one  of  said  verdicts, 
the  jury  must  believe  the  defendant  guilty  of  the  oflPense 
named  in  the  verdict,  is  the  basis  of  criticism.  The  court, 
no  doubt,  intended  nothing  more  than  to  advise  the  jury  as 
to  their  power,  if,  from  the  evidence,  they  believed  the  de- 
fendant guilty  of  any  one  of  the  oflFenses  charged  in  the  in- 
dictment, to  find  accordingly.  The  other  instructions  given 
for  the  State  do  not  supply  this  defect,  if  defect  it  be,  by 
saying  any  verdict  the  jury  should  find  must  rest  upon  their 
belief  from  the  evidence,  but,  in  the  instructions  given  for 
the  defendant,  three  in  number,  the  attention  of  the  jury  is 
specifically  and  repeatedly  directed  to  the  requirement  of 
the  law  that  their  verdict  must  rest  upon  the  evidence  and 
their  belief  therefrom  of  the  guilt  of  the  accused  beyond  a 
reasonable  doubt.  Though  instruction  No.  1,  standing  alone 
and  unaided  by  other  instructions,  might  be  erroneous,  it  is 
correct  as  far  as  it  goes,  and  the  defect  in  it  having   been 
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supplied  by  other  instructions,  the  defendant  cannot  be  deemed 
to  have  been  prejudiced  or  injured  thereby.  A  similar  instruc- 
tion was  given  m  State  v.  Prater^  52  W.  Va.  132,  154,  and  an 
assignment  of  error  was  predicated  thereon,  but  the  Court  re- 
fused to  disturb  the  verdict  on  account  thereof.  If  an  in- 
struction correctly  states  the  law  as  far  as  it  goes,  and  is 
defective  only  in  failing  to  state  all  that  should  be  said  in  ref- 
erence to  its  subject  matter,  the  court  commits  no  error  in 
giving  it,  provided  the  defect  is  supplied  by  another  instruc- 
tion given.  State  v.  Clark,  51  W.  Va.  457,  462;  State  v. 
Prater,  52  W.  Va.  132. 

The  last  clause  of  instruction  No.  2,  relating  to  the  ele- 
ment of  intent  in  the  crime  of  murder,  says  "It  is  only 
necessary  that  said  intention  should  come  into  existatice  for 
the  first  time  at  the  time  of  such  killing,  or  any  time  pre- 
vious." The  existence  of  such  intent  at  the  time  of  the 
killing  is  a  necessary  ingredient  of  crime,  and  it  is  clearly 
not  enough  that  the  prisoner  intended  such  purpose  at  some 
previous  time.  The  jury  must  be  satisfied  beyond  a  reason- 
able doubt  that  though  he  entertained  such  purpose  before  the 
killing,  it  must  have  continued  and  moved  him  in  the  act  of 
the  killing.  The  instruction  correctly  quotes  the  law  as  laid 
down  in  Wrig/ifs  Ca^e,  33  Grat.  890,  and  approved  in 
State  V.  Morrison,  49  W.  Va.  210,  217,  and,  no  doubt  other 
cases  decided  by  this  Court.  But,  in  these  decisions,  it  is 
given  as  abstract  law,  addressed  to  the  legal  profession,  and 
not  as  a  formula  for  the  guidance  of  a  jury  of  laymen  in 
the  trial  of  a  case,  and  is  not  as  accurate  as  it  might  be  for 
that  purpose.  However,  it  seems  to  have  been  deemed,  by 
the  prisoner  and  his  counsel  as  well  as  by  the  attorney  for 
the  state,  unnecessary  to  advise  the  jury  of  the  necessity  of 
the  existence  of  criminal  intent  at  the  very  moment  of  the 
killing.  Two  instructions  relating  to  the  element  of  intent 
were  given  at  the  instance  of  the  accused,  in  neither  of 
which  was  the  attention  of  the  jury  directed  to  this  point. 
The  irresistible  inference  is  that  it  was  so  plainly  and  palpa- 
bly obvious  to  the  jury  as  to  render  such  action  useless.  The 
plain  object  of  the  instruction  is  set  forth  in  the  first  clause 
thereof.  It  was  to  relieve  the  jury  of  any  difficulty  they 
might  encounter  from  finding  that  the  conception  of  a  de- 
sign to  kill  and  the  act  of  killing  were  contemporaneous.  The 
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last  clause  pursues  the  same  object.  It  relates  to  the  time  of 
forming  the  intent,  assuming:  it  to  have  continued  until  the 
time  of  the  killing:.  This  is  the  plain  sense  and  meaning  of 
the  instruction,  and  the  court  cannot  assume  that  a  jury  of  rea- 
sonable and  prudent  men  would  probably  be  mislead  by  it.  A 
judgment  cannot  be  reversed  except  for  some  act  of  the  court 
which  may  have  prejudiced  the  party  complaining.  Though 
there  be  inaccuracy  of  statement  of  an  instruction,  it  does  not 
amount  to  an  error,  unless  it  is  calculated  to  mislead  the 
jury  and  may  have  done  so,  and  did,  for  aught  that  the 
Court  can  see.  In  determining  whether  it  may  have  had 
such  effect,  the  Court  must  view  the  language  as  having  been 
addressed  to  men  of,  at  least,  average  intelligence.  There 
is  no  other  standard  by  which  to  test  it.  So  viewing  this  in- 
struction, we  are  unable  to  say  it  could  reasonably  have  had 
such  effect,  and  it  is  evident  that  counsel  on  both  sides, 
looking  at  the  instruction  from  the  same  point  of  view,  hav- 
ing the  advantage  of  personal  presence  at  the  scene  of  the 
trial,  knowledge  of  the  jurors,  the  tenor  and  course  of  the  ar- 
gument and  all  that  transpired  before  the  jury,  were  of  the 
same  opinion.  Therefore,  we  hold  that  no  error  was  committed 
in  giving  it. 

The  objection  to  instructions  3  and  4  are  substantially  the 
same  as  were  urged  against  them  in  the  case  of  State  v.  Tat/lor^ 
(50  S.  E.  247),  57  W.  Va.  228.  A  further  contention  against 
the  propriety  of  these  instructions  is  the  lack  of  evidence 
that  the  accused  was  the  aggressor,  or  in  any  way  in  fault, 
at  the  time  the  assault  was  made  upon  him,  and  the  presence 
of  evidence  tending  to  show  that  the  discharge  of  the  pistol 
was  accidental  and  unaccompanied  by  any  criminal  intent.  Af- 
ter a  careful  inquiry  as  to  the  propriety  of  giving  such  instruc- 
tions, this  Court  declared  in  State  v.  Taj/lor^ss  follows:  "When 
the  state  of  the  evidence  in  a  criminal  case  tends  to  prove 
facts,  from  which  presumption  of  guilt  arise,  under  rules  of 
evidence,  established  by  a  long  and  uniform  course  of  ju- 
dicial determination,  the  trial  court  may  properly  bring  them 
to  the  attention  of  the  jury  by  instructions,  aptly  and  cor- 
rectly stating  them.  Such  instructions,  if  properly  framed, 
neither  assume  the  existence  of  the  facts,  from  which  the 
presumptions  arise,  nor  interfere  with  the  province  of  the 
jury  as  to  the  weight  of  the  evidence."     Their  application 
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therefore,  depends  upon  the  state  of  the  evidence.  If 
there  is  any  evidence  tending  to  prove  the  offense  of  mur- 
der of  the  second  degree  and  murder  of  the  first  degree, 
the  court  did  not  err  in  giving  these  instructions.  Upon 
one  view  of  the  evidence,  its  tendency  is  to  prove  the  Cooks 
to  have  been  the  only  actors  and  Turner  an  innocent  by- 
stander. Certain  witnesses  testify  that  he  stood  at  the  place 
at  which  he  was  found  dead,  from  the  beginning,  until 
the  end,  of  the  affray,*  with  his  hands  in  his  pockets,  and 
one  witness  at  least  says  his  hands  were  still  in 
his  pockets  when  found  dead.  If  he  did  not  participate  in 
the  assault,  as  stated  by  the  accused  and  another  witness,  the 
evidence  as  to  his  connection  with  the  conspiracy  is  purely 
circumstantial.  One  witness  testifies  that  the  accused,  after 
rising,  took  one  step  toward  the  deceased,  stopped,  looked  at 
him  a  minute  and  then  fired.  The  testimony  tending  to  prove 
these  things  as  circumstances  constitutes  evidence  of  inten- 
tional, deliberate  and  malicious  shooting,  although  the  jury 
must,  in  the  same  connection,  consider  whether  the  accused 
had  reasonable  ground  to  believe,  and  did  believe,  the  de- 
ceased was  a  co-conspirator  and  present  as  an  aider  and 
abettor,  but  taking  no  actual  part  in  the  assault,  in  order 
to  determine  whether  the  accused  is  guilty  of  anything  more 
than  manslaughter.  It  therefore  affords  foundation  and  jus- 
tification for  the  giving  of  these  instructions.  Other  in- 
structions in  the  case  present  other  and  different  theories, 
founded  upon  different  and  conflicting  tendencies  of  other 
portions  of  the  testimony  and  circumstances  shown.  In  de- 
terming  what  instructions  shall  be  given  the  court  does  not 
consider  the  weight  of  any  evidence.  It  simply  lays  down 
rules  for  the  analj^sis  and  application  thereof  by  the  jury.  It 
is  enough  that  there  is  evidence  appreciably  tending  to 
prove  or  establish  a  certain  theory  of  a  case,  however 
slight  the  degree  of  its  weight.  And  a  court  need  not  with- 
hold an  instruction  for  paucity  of  evidence,  if  there  be  any, 
tending,  in  any  appreciable  degree  to  establish  the  hypothe- 
sis embodied  in  the  instruction.  In  Ilopkuis  v.  Ulchardsmi^ 
9  Grat.  485,  Judge  Lee,  speaking  for  the  court,  said:  "In 
a  plain  case  of  a  total  absence  of  evidcice  tending  to  make 
out  the  supposed  case,  the  court  may  well  refuse  to  give  any 
instruction  based  upon  it.      But  where   there  is  such  evi- 
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dence,,  of  however  little  weight  it  may  appear  to  the  court, 
or  however  inadequate  in  its  opinion,  to  make  out  the  case 
supposed,  it  is  best  and  safest  for  the  court  not  to  refuse  to 
give  the  instruction  asked  for,  if  it  propound  the  law  cor- 
rectly." See  also  Early  v.  GarlwncTs  Lessee^  13  Grat.  1; 
Honesty  v.  Catnmonwecdth^  81  Va.  283;  Fire  Association  v. 
ITogwood^  82^  Va.  342.  Certain  decisions  of  this  Court  may 
seem  to  be  in  conflict  with  the  above  quoted  doctrine  of  the 
early  Vir^rinia  decisions.  Certain  it  is  that  some  general 
expressions  used  in  them  indicate  deviation  from  the  rule 
declared  by  them.  Jilayd  v.  Pollock^  27  W.  Va.  75,  holds 
that  a  court  should  not  give  an  instruction  based  upon  an 
hypothesis,  though  supported  by  some  evidence,  if  the  evi- 
dence is  so  weak  that  the  court  would  set  aside  a  verdict 
based  thereon.  State  v.  Belknap^  29  W.  Va.  427,  says  the 
evidence  must  fairly  tend  to  prove  the  facts  upon  which  the 
instruction  is  based.  PaTkersburg  Industrial  Co.  v.  Schultz^ 
43  W.  Va.  470,  holds  that  the  hypothesis  embodied  in  the 
instruction  must  be  fairly  presented  by  the  evidence.  Mc- 
Donald V.  Cole,  46  W.  Va.  186,  holds  that  the  evidence  must 
fairb'  present  the  hypothesis  and  be  sufficient  to  sustain  a 
verdict  predicated  thereon.  No  authority  whatever  is 
cited  in  the  first  three  of  the  above  decisions  for  the 
propositions  asserted  in  them.  The  last  one  cites  Bloyd  v. 
Pollock,  and  Indiistrial  Co.  v.  Schultz.  In  Carrico  v.  PaiU 
road  Co.,  39  W.  Va.  86,  the  ruling  in  Bloyd  v.  Pollock, 
was  virtually  condemned  and  those  of  the  early  Virginia 
cases  above  cited  approved  to  this  extent,  that  this  Court  will 
not  reverse  because  the  court  below  gave  an  instruction  pre- 
dicated upon  evidence  "though  that  evidence  be  very 
weak  in  the  opinion  of  this  Court."  Carrico  v.  Railroad 
Co.  would  be  sufficient  authority  for  refusing  to  disturb  the 
verdict  on  account  of  the  giving  of  instructions  3  and  4,  as 
not  having  been  based  upon  sufficient  evidence.  But  a  new 
trial  is  allowed  on  another  ground  and  the  case  must  go  back 
Therefore,  this  Court  must  say  whether  it  is  the  duty  of  the 
trial  court  to  determine,  in  passing  upon  the  propriety  of  the 
instruction  complained  of,  to  weigh  the  evidence  and  see 
whether  it  will  sustain  the  hypothesis  presented  by  the 
instruction.  To  so  hold  would  put  it  in  the  power  of  the 
court  to  take   any  case   from  the  jury,  when  the    evidence 
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on  one  side  seems  to  be  too  weak  to  sustain  a  verdict  in  favor 
of  that  side,  and  this,  without  any  motion  or  application  for 
such  action  by  either  of  the  parties.  Since  the  parties  are  con- 
tent to  proceed  in  the  exercise  of  their  constitutional  right  of 
trial  by  jury,  however  weak  their  respective  cases  may  be,  it 
seems  that  an  interference  by  the  court,  upon  its  own  motion, 
would  be  a  virtual  denial  of  such  right.  Until  the  court  is  asked 
to  interfere,  its  duty  is  merely  to  preside  over  the  trial  by 
the  jury.  Decision  after  decision  says  the  weight  of  the 
evidence  during  the  progress  of  the  trial,  and  until  after  ver- 
dict, is  for  the  jury  and  not  the  court,  and  any  instruction 
or  other  action  of  the  court,  invading  the  province  of  the 
jury,  by  direction  as  to  the  weight  of  the  evidence,  is  cause 
of  reversal.  After  verdict,  when  the  jury  has  completed  its 
work  and  the  parties  have  had  the  benefit  of  the  constitu- 
tional guaranty,  the  function  of  the  court  begins,  upon  a 
motion  to  set  aside  the  verdict  for  insufficiency  of  evidence. 
The  law  regards  jurors  as  being  better  calculated  to  weigh 
evidence  than  judges.  A  suitor  may  prefer  the  judgment  of 
twelve  men  upon  the  weight  of  his  evidence  to  that  of  one 
man  upon  the  bench,  and,  however,  weak  or  strong  his  case 
may  be  upon  the  evidence,  he  has  the  right  to  proceed  with 
it  before  the  jury  until,  upon  some  proper  application,  such 
as  a  motion  to  direct  a  verdict,  a  motion  to  exclude  evi- 
dence, or  a  demurrer  to  the  evidence,  the  court  has  no  right 
to  interfere.  The  cases  which  seem  to  be  in  conflict  with 
this  view  are  only  so  in  the  generality  of  the  expressions 
used  in  the  syllabi  and  opinions.  An  analysis  of  the  evi- 
dence shows  that  it  did  not  really  tend,  in  any  appreciable 
degree,  to  sustain  the  hypothesis  stated  in  the  instructions. 
In  some  of  them,  there  was  none.  "It  is  not  for  the  court, 
in  ruling  upon  evidence,  or  in  framing  instructions,  to  deter- 
mine the  probative  force  of  evidence.  If  the  evidence  is 
material,  relevant,  and  competent,  it  is  for  the  jury,  and  in- 
structions bearing  upon  the  evidence,  without  respect  to  its 
weight  or  credibility,  cannot  be  deemed  irrelevant.  Accord- 
ingly, an  instruction  cannot  be  deemed  erroneous  if  there  be 
any  evidence  on  which  to  base  it,  no  matter  how  slight  and 
inconclusive  that  evidence  may  be."  11  Enc.  PI.  &  Pr. 
181,  citing  decisions  from  Alabama,  Arkansas,  Georgia,  Il- 
linois,   Indiana,    Iowa,    Missouri,    Nebraska,    Ohio,  South 
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Carolina,,  Texas  and  Virginia.  The  very  excellent  work 
just  quoted  from  qualifies  this  only  to  the  extent  of  saying 
an  instruction  should  not  be  given  upon  evidence  which 
raises  at  the  most  a  mere  conjecture,  nor  upon  evidence 
which  is  so  slight  as  to  amount  merely  to  an  assumption. 
Nowhere  does  it  state  that  the  evidence  to  warrant  an  in- 
struction must  be  sufficient  to  support  a  verdict  founded  upon 
it.  This  constitutes  no  exception  to,  or  qualification  of,  the 
general  rule  above  stated,  and  that  rule  seems  to  be  uni- 
versally observed,  except  in  the  general  expressions  found 
in  some  of  the  decisions  of  this  Court  and  heretofore  referred 
to. 

Freedom  from  fault  on  the  part  of  the  accused,  at  the  in- 
ception of  the  assault  upon  him,  is  a  circumstance  in  his 
favor  on  the  issue  as  to  whether  he  is  guilty  of  any  offense 
graver  than  that  of  manslaughter,  but  it  is  clearly  not  con- 
clusive in  his  favor,  and,  therefore,  does  not  preclude  the 
giving  of  instructions  predicated  upon  the  theory  of  murder. 
One  who  is  attacked  without  cause,  and  having  the  greatest 
provocation,  may  nevertheless  be  guilty  of  murder.  "Where 
the  killing,  although  intentional,  is  done  in  passion,  in  heat 
of  blood,  upon  sudden  provocation  by  gross  indignity,  out 
of  tenderness  for  the  frailty  of  human  nature,  the  law  re- 
duces the  offense  to  manslaughter,  but,  however  great  the 
provocation  may  have  been  if  there  has  been  sufficient  time 
for  passion  to  subside  and  for  reason  to  return,  the  homi- 
cide is  murder."  State  v.  Beatty.hl  W.  Va.  232;  3[cWhirt's 
Cmej  3  Grat.  594;  Whar.  Hom.  448.  The  time  intervening  be- 
tween the  cessation  of  the  beating  and  the  firing  of  the  shot 
which  killed  the  deceased  was  very  short,  according  to  all  the 
testimony,  but  there  was  an  intervening  period,  and  whether 
there  was  sufficient  time  for  reason  to  regain  its  sway,  de- 
pends upon  other  circumstances,  such  as  the  temperament 
of  the  accused,  the  nature  of  the  provocation,  his  surround- 
ings, etc.,  as  well  as  lapse  of  time.  Whar.  Hom.  section 
449.  Another  element  entering  into  the  case  is,  whether 
there  was  any  provocation  on  the  part  of  the  deceased,  within 
the  meaning  of  the  law,  a  matter  concerning  which  a  good 
deal  has  been  said  herein. 

Does  the  defense  of  accidental  killing  render  these  instruc- 
tions improper?     It  is  urged,   upon  the  authority  of   State 
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V.  Cross^  42  W.  Va.  253,  that  it  does.  The  theory  upon 
which  the  majority  of  the  Court  reached  a  conclusion  in  that 
case  is  made  very  plain  by  the  opinion.  They  said  ''There 
was  no  evidence  of  premeditated  or  intentional  killing."  If 
not,  no  instructions  based  upon  such  theory  could  properly 
be  given  and  every  instruction  that  presented  any  hypothesis 
of  guilt  of  such  offense  was  held  improper.  In  the  course 
of  the  opinion,  want  of  evidence  is  repeatedly  adverted  to, 
and  on  page  257,  it  is  said:  ''  This  instruction  was  improper, 
in  this  case,  for  the  same  reason  that  all  the  others  were  im- 
proper." This  case,  as  practically  all  others,  presents  a 
number  of  issues  and  theories.  Some  of  them  are  incon- 
sistent necessarily.  If  they  were  not,  there  could  be  but 
one  view  of  the  case.  The  defendant  himself  presents  in- 
consistent theories,  and  has  a  perfect  right  to  do  so,  and  it 
is  the  duty  of  the  jury  to  adopt  that  one,  whether  presented 
by  the  State  or  the  prisoner,  which,  upon  their  oaths,  they 
believe,  beyond  a  reasonable  doubt  from  the  evidence,  to  be 
the  true  hypothesis.  A  proper  instruction  upon  one  theory 
should  not  be  refused  because  it  is  inconsistent  with  a 
proper  instruction  based  upon  another.  What  modification 
of  the  two  instructions  here  under  consideration  would  be 
necessary  to  keep  before  the  jury,  without  the  aid  of  any 
other  instruction,  the  defense  of  accidental  killing?  Nothing 
more  than  to  insert  in  instruction  No.  3  the  word  ''inten- 
tional" before  "homicide'',  and  in  No.  4  the  word  "inten- 
tentionally"  before  the  word  "gave."  If  this  had  been 
done,  what  basis  would  there  be  for  the  contention  against 
the  propriety  of  these  instructions?  Absolutely  none  that 
could  be  founded  upon  their  language  or  terms.  Not  a 
word  in  these  instructions  countenances  the  view  that  the 
killing  would  be  murder  in  the  absence  of  the  element  of 
intent.  They  assume  nothing  except  that  the  jurors,  as  in- 
telligent men,  know  that  acccidental  killing  is  not  criminal. 
Two  instructions  given  for  the  defendant  impressed  upon  the 
jury  in  the  strongest  terms  the  necessity  of  the  existence  of 
intent,  on  the  part  of  the  accused,  to  kill  the  deceased,  as 
a  prerequisite  to  their  finding  him  guilty  of  any  offense. 
All  these  instructions  taken  together,  and  the  jury  had  them 
all  before  them  at  the  same  time,  cannot  be  so  read  as  to 
leave  the  jury  without  instruction  or  guidance  on   the  ques- 
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tion  of  intent;  nor,  when  read  together,  is  there  any  contra- 
diction in  their  meaning,  though  there  may  be  a  techincal 
one  in  terms.  "'The  instructions  given  to  the  jury  must  be 
taken  together;  and  it  is  not  necessary  to  insert  in  each  sep- 
arate instruction  all  the  exceptions,  limitations  and  conditions 
which  are  inserted  in  the  instructions  as  a  whole."  State  v. 
Dodds^  54  W.  Va.  289.  "Instructions  to  the  jury  must  be 
taken  and  read  as  a  whole,  and,  if,  upon  being  so  read  and 
construed,  they  state  the  law  correctly,  and  do  not  misstate 
it  in  any  particular,  and  no  proper  instruction,  asked  for,  has 
been  refused,  the  verdict  will  not  be  disturbed  on  the  ground 
that  additional  proper  instructions  could  have  been  given, 
or  that  some  particular  instruction,  standing  alone,  might 
tend  to  mislead  the  jury."  State  v.  Kellison^  56  W.  Va. 
690. 

A  motion  made  to  the  court  for  a  new  trial  on  the  ground 
of  insufficiency  of  evidence,  presents  an  entirely  diiferent 
question  from  that  which  arises  upon  a  request  for  an  in- 
struction. Upon  such  motion  the  court  has  more  extensive 
powers  to  deal  with  the  evidence.  The  jury  trial  is  complete. 
The  function  of  the  jury  has  been  performed  and  that  of  the 
court  begins.  By  his  motion,  the  accused  appeals  from  the 
decision  of  the  jury  to  the  court  on  a  question  of  law.  He 
praj'S  the  judgment  of  the  court  as  to  whether  the  evidence 
upon  which  the  jury  has  founded  its  verdict  is  sufficient  in 
law  to  sustain  it.  By  his  own  act,  he  brings  the  question 
before  the  court.  In  entertaining  this  motion  the  court  does 
not  officiously  meddle  with  the  province  and  function  of  the 
jury,  or  the  rights  of  parties,  respecting  jury  trial;  but 
simply  takes  under  advisement  and  consideration  the  legal 
question  presented,  and,  after  argument  and  mature  consid- 
eration, disposes  of  the  motion.  In  this  way,  all  confusion 
in,  and  danger  of  prejudicing,  the  jury  trial,  by  hasty  and 
ill-considered  rulings,  are  avoided.  In  sustaining  a  motion 
to  set  aside  a  verdict  on  this  ground,  the  court  does  not  undo 
anything  the  jury  has  legally  performed.  It  simply  restores 
to  the  party  what  the  jury,  in  contemplation  of  law,  has  de- 
prived him  of,  or  withheld  from  him.  It  is  in  no  sense  a 
re-trial  of  the  case  by  the  court,  on  the  evidence,  as  the  jury 
tried  it.  The  court  merely  ascertains,  from  all  the  facts 
which  were  found  by  the  jury,  or  could  have   been   found. 
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whether  the  elements  necessary  to  make  out  title  to  the  riffht 
in  action,  or  to  constitute  the  crime  charged  are  shown, 
and  then  declares  the  law  accordingly. 

It  was  held  in  State  v.  Henry ^  51  W.  Va.  283,  that  in 
criminal  cases,  the  court,  in  passing  upon  a  motion  for  a  new 
trial,  will  reject  all  conflicting  oral  evidence  of  the  exceptor 
and  give  full  faith  and  credit  to  that  of  the  adverse  party, 
as  was  formerly  done  in  civil  cases.  Whether  there  is  any 
reason  for  discriminating  between  civil  and  criminal  cases 
in  this  respect,  it  is  not  necessary  to  determine  now;  for 
nothing  presented  by  the  evidence  in  this  case  would  pro- 
duce a  result,  under  the  operation  of  the  new  rule,  different 
from  that  which  is  produced  by  the  application  of  the  old 
one.  Having  disregarded  the  conflicting  oral  evidence,  ad- 
duced on  behalf  of  the  accused,  it  still  appears  that  there  was 
gross  provocation  to  the  accused,  growing  out  of  the  trans- 
action between  him  and  the  son  of  the  deceased.  The  de- 
ceased was  present  at  the  assault  and  the  accused  knew  the 
relationship  existing  among  all  these  parties,  as  well  as  the 
purpose  for  which  the  Cooks  had  accosted  him.  As  Turner 
was  present,  it  is  not  to  be  assumed  that  the  accused  did  not 
know  he  was  there.  Therefore  he  had  resonable  ground  for 
believing  that  the  purpose  of  this  assemblage  was  to  inflict 
bodily  injury  upon  him.  This  was  done  in  a  most  unequal 
contest,  as  regards  physical  strength,  two  men  assailing  one. 
For  the  purposes  of  this  inquiry,  it  must  be  assumed  that 
the  fatal  shot  was  intentionally  tired  toward  the  deceased.  If 
the  shooting  had  occurred  during  the  progress  of  this  fight,  the 
jury  could  not  have  said,  without  disregai-ding  the  evidence, 
that  the  accused  was  not  then  in  a  high  state  of  passion  and 
excitement,  such  as  to  preclude  a  finding  of  deliberate  shoot- 
ing. It  did  not  occur  until  after  his  assailants  had  left  him, 
but  it  did  occur  immediately  after.  J.  T.  Carter,  one  of  the 
witnesses  for  the  State,  says:  "He  made  about  one  step 
towards  Jake  and  then  shot."  On  cross-examination,  the 
same  witness  said  the  accused  had  fired  "Just  as  quick  as 
he  could  get  himself  together."  Robert  Spears  made  the 
following  statement  in  answer  to  a  question:  "Why  Paul 
made  one  step  toward  Jake  and  he  looked  at  him  for  about  a 
minute  and  he  fired."  On  cross-examination  he  said:  "Paul 
made  one  step   towards  Jake  and  shot."     This  is  all  the 
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evidence  that  could  be  regarded  as  tending  to  show  time  for 
the  subsidence  of  passion.  According  to  Carter's  testimony, 
there  was  no  act  on  the  part  of  the  accused  indicating  reflec- 
tion. The  other  witness's  testimony  is  very  indefinite. 
"About  a  minute"  is  absolutely  devoid  of  any  certainty,  for 
it  is  a  phrase  very  commonly  used  to  denote  a  mere  point  of 
time  and  not  the  lapse  of  any  certain  period.  This  testi- 
mony rather  implies  that  there  was  a  halt,  as  if  for  delibera- 
tion, before  the  firing  of  the  fatal  shot,  but  it  is  wholly  un- 
certain as  to  the  purpose.  It  all  occurred  in  the  darkness  of 
night.  Was  it  for  deliberation  or  for  the  purpose  of  locating 
the  man  who  had  been  beating  him?  However  this  may  be, 
it  was  almost  imperceptible,  and  indicated  no  departure 
from  the  struggle  which  had  preceded  it.  There  was  no 
turning  aside  to  some  other  and  distinct  matter,  such  as  a 
social  or  business  transaction,  indicative  of  relaxation  of  the 
passion  which  confessedly  had  dominated  the  mind  of  the  ac- 
cused up  to  that  point.  Th*s  is  too  slight  to  sustain  a  finding 
of  such  subsidence  or  relaxation. 

In  State  V.  Beatty,  51  W.  Va.  232,  it  was  held  that,  "When 
time  has  intervened  between  the  date  of  provocation  and  the 
date  of  the  killing,  the  question  whether  the  killing  was  done 
in  the  heat  of  blood  is  for  the  jury."  The  application  of  this 
law  requires  evidence  of  the  lapse  of  some  period  of  time 
within  which  the  jury  might  deem  it  reasonable  to  say  either 
that  reason  had  regained  her  sway,  or,  if  not,  it  is  reasona- 
ble to  suppose  that  the  accused  had  nursed  and  fed  his  anger 
and  deliberately  kept  it  alive.  What  is  the  rule  where  there 
has  been  no  such  lapse  of  time?  Is  the  question  of  intent 
one  for  the  jury  under  all  circumstances,  without  regard  to 
the  existence  or  non-existence  of  a  ''cooling  period?"  It  is 
often  said  by  the  authorities  that  intent  is  a  question  of  fact, 
the  determination  of  which  is  peculiarly  within  the  province 
of  the  jury.  It  is  to  be  observed,  however,  that  this  most 
frequently  occurs  in  the  discussion  of  the  action  of  the  court 
in  giving  or  refusing  instructions.  As  has  l>een  indicated, 
these  rulings  are  made  without  reference  to  the  weight  or 
probative  force  of  the  evidence,  and  the  declarations  made 
by  the  courts  of  review,  respecting  them,  are  not  applicable, 
when  it  is  the  duty  of  the  court  to  deal  with  the  weight  of 
the  evidence.  A  great  many  decisions  hold  that  it  is  the  duty 
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of  the  court  to  grant  a  new  trial  when  the  facts  disclosed  by 
the  evidence  are  not  such  as  to  justify  the  finding  of  the 
jury.  Is  it  true  that  in  every  case  in  which  it  appears  that 
the  accused  has  taken  the  life  of  his  fellow-man,  and  the  jury 
has  found  him  guilty,  after  weighing  the  evidence  under 
proper  instructions  by  the  court,  neither  the  trial  court  nor 
the  appellate  court  can  grant  a  new  trial  because  the  question 
of  intent  is,  under  all  circums'^ances,  one  of  fact  for  the  jury? 
The  authorities  answer  this  in  the  negative.  In  numerous 
instances,  convictions  of  murder  have  been  reversed  because 
the  evidence  did  not  justify  them.  Guilford  v.  State^  24 
Ga.  315;  Thornpa&n  v.  State^  1  Tex.  Cr.  Rep.  1:  State  v. 
Broion,  15  Rich.  (S.  C.)  59;  People  v.  KohUr,  49  Mich.  324; 
Hayward  v.  People,  96  111.  492;  Holly  v.  The  State,  29  Tex. 
141;  Leake  v.  Tlie  State,  29  Tex.  144;  Ake  v.  Tlie  State,  31 
Tex.  416;  Hai^ri^  v.  The  State,  36  Ark.  127;  Miller  v. 
The  State,  74  Ind.  1;  Petty  v.  The  State,  65  Tenn.  610; 
Brmtm  v.  The  State,  7  South.  R.  359. 

The  better  opinion  seems  to  be  that  in  criminal,  as  well  as 
civil  law,  there  are  certain  limits  within  which  the  jury  must 
be  confined.  They  cannot  find  the  elements  of  murder  or 
any  other  offense  when  the  evidence  wholly  fails  to  establish 
them.  That  a  grievous  provocation  immediately  resented 
with  violence,  resulting  in  death,  reduces  the  offense  from 
murder  to  manslaughter,  is  a  rule  of  law,  seems  to  be  as- 
serted by  all  the  books.  In  Mc  Whlrfs  Case,  3  Grat.  594, 
the  court  entered  upon  a  long  and  laborious  analysis  of  the 
evidence,  on  the  motion  for  a  new  trial,  for  the  purpose  of 
determining  whether  sufficient  time  had  elapsed  between  the 
provocation  and  the  killing  to  allow  the  passion  of  the  ac- 
cused to  subside.  Had  it  been  a  mere  question  for  the  jury 
and  not  for  the  court,  why  did  not  the  court  dispense  with 
such  a  useless  performance  as  a  review  of  the  evidence  tfn  the 
motion  for  a  new  trial  i  Though  this  Court  has  not,  in  many 
instances,  if  any  at  all,  set  aside  verdicts  in  cases  of  homi- 
cide, because  of  insufficiency  of  evidence,  the  decisions  do 
not  deny  to  it  the  power  to  do  so  in  any  case  in  which 
it  ought  to  be  done.  In  State  v.  Scott,  36  W.  Va.  704,  this 
Court  said:  "It  is  quite  true  that  the  fatal  blow  struck  by 
the  prisoner  with  an  unlawful  weapon  of  deadly  character 
was    given    in    what    might    be    termed    a    chance   med- 


W.  Va.]  State  v.  Clifford.  27 

ley  or  affray,  which  occurred  in  an  unpremeditated  manner. 
If  the  prisoner  had  been  able  to   prove   that  he  himself  was 
entirely  blameless  in  the  quarrel  which  thus  fatally  resulted, 
and  that  his  assailant  was  bent  upon   inflicting  great  bodily 
harm,  these  circumstances  ought  to  have  reduced  his  offense 
to  manslaughter.     But  the  evidence  of  the  State  would  seem 
to  justify  the  jury  in  concluding  that  the  prisoner  started  the 
quarrel  by  very   boisterous   and  unseemly  behavior,  where 
the  deceased  and  his  companions,  including  two  women,  were 
engaged  in  drinking   beer;   that,    when  asked  to  desist,  the 
prisoner  retorted  with  foul  and  abusive  epithets,  and  that  he 
tiius  provoked  the  quarrel,   and  concluded  it  by  throwing  a 
two-pound  iron  weight  with  deadly   aim   at  his  antagonist, 
who  could  not  have  been  distant  from  him  more  than  eight  or 
ten  feet.     Furthermore,  he  himself  in  his  testimony,    states 
that  before   throwing  it  he  'steadied'   himself;   and   further 
evidence  of  the  State  tends  to  show  that  he  must  have  ad- 
vanced two  or  three  steps  toward  his  adversary.     The  com- 
mencement of  the  quarrel  by  him,  and  the   violence  of  his  re- 
sentment out  of  proportion  to  the  provocation,  tended  to  prove 
that  malignity  of  disposition   which  the  law  defines  to   be 
malice  towards  mankind."      The   principle  here  asserted  is 
that  a  homicide  on  a  gross  provocation  is  manslaughter  only; 
but  the  prisoner   put  himself  beyond  that  rule  by  provoking 
the  quarrel,  inducing  a  provocation  to  himself  and  resenting 
it    by    means  wholly  disproportionate  to  the   injury    thus 
brought  upon  himself.  This  conduct  shed  light  on  the  intent. 
In  State  v.  Clark^  51  W.  Va.  457,  the  Court  refused  to  set 
aside  a   verdict  of  murder,  where  the  killing  had  resulted 
from  a  quarrel  or  controversy,  but  it  was  expressly  held  that 
the  deceased  had  not  done  any  act  which  the  Court  could  say, 
as  matter  of  law,  amounted   to  such  provocation  as  would 
reduce  the  offense  from  murder  to  manslaughter.     It  was, 
therefore,  a  question   for  the  jury.     In  other  words,  there 
was  evidence  sufficient  to  sustain  the  verdict. 

In  Rex  v.  Ayes^  R.  &  R.  166,  the  twelve  judges  of  Eng- 
land, in  the  year  1810,  on  a  question  reserved  by  the  trial 
court,  expressly  decided  that  the  question  of  malice  is  not 
one  solely  for  the  jury.  The  syllabus  of  the  case  briefly 
states  the  decision  and  facts  of  the  case  as  follows:  "After 
mutual  blows  between  the  prisoner  and   the  deceased,    the 
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prisoner  knocked  the  deceased  down,  and,  after  he  was 
upon  the  ground,  stamped  upon  his  stomach  and  belly  with 
great  force.  Held  manslaughter  only."  The  statement  of 
the  case  shows  that  the  prisoner  had  first  pushed  the  de- 
ceased down  on  his  back,  after  which  the  latter  arose  and 
struck  the  prisoner  two  or  three  times  with  his  fist.  Then 
the  prisoner  pushed  him  down  again  on  his  back,  and,  as  he 
lay  there  on  his  back,  gave  him  two  or  three  stamps  with 
great  force  with  his  right  foot,  and  after  he  had  gotten  up, 
kicked  him  in  the  face.  The  jury  found  the  prisoner  guilty 
of  murder,  and  the  judges,  on  a  question  reserved,  ordered 
the  verdict  set  aside.  In  Wharton  on  Homicide,  at  section 
446,  the  following  is  stated  as  sound  law:  '*In  an  English 
case,  given  by  Lord  Hale,  A.  and  B.  were  walking  together 
in  Fleet  Street,  and  B.  gave  some  provoking  language  to 
A.,  who  thereupon  gave  B.  a  box  on  the  ear,  upon  which 
they  closed,  and  B.  was  thrown  down,  and  his  arm  broken. 
Presently  B.  ran  to  his  brother's  house,  which  was  hard  by; 
and  C,  his  brother,  taking  the  alarm,  came  out  with  his 
sword  drawn,  and  made  towards  A.,  who  retreated  ten  or 
twelve  yards;  and  C.  pursuing  him,  A.  drew  his  sword,  made 
a  pass  at  C,  and  killed  him.  A.  being  indicted  for  murder, 
the  court  directed  the  jury  to  find  it  manslaughter,  not  mur- 
der, because  it  was  upon  a  sudden  falling  out,  not  se 
deferidendo^  partly  because  A.  made  the  first  breach  of  the 
peace  by  striking  B. ;  and  partly  because,  unless  he  had  fled 
as  far  as  might  be,  it  could  not  be  said  to  be  in  his  own 
defence;  and  it  appeared  plainly  upon  the  evidence  that  he 
might  have  retreated  out  of  danger,  and  that  his  stepping 
back  was  rather  to  have  an  opportunity  to  draw  his  sword, 
and  with  more  advantage  to  come  upon  C,  than  to  avoid  him; 
and  accordingly,  at  last,  it  was  found  manslaughter."  An- 
other illustration  appears  in  Wharton  on  Homicide  in  sec- 
tion 454,  which  reads  as  follows:  "Upon  an  indictment 
for  murder,  it  appeared  that  the  prisoner  and  the  deceased, 
who  had  been  upon  terms  of  intimacy  for  three  or  four  years, 
had  been  drinking  together  at  a  public  house  till  about 
twelve  o'clock  at  night;  about  one  they  were  together  in  the 
street,  and  had  some  words,  and  a  scuffle  ensued,  during 
which  the  deceased  struck  the  prisoner  in  the  face  with  his 
fist,  and  gave  him   a   black  eye.      The  prisoner  called  for 
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police,  and,  on  a  policeman  coming,  went  away;  he,  however, 
returned  again,  between  five  and  t^n  minutes  afterwards, 
and  stabbed  the  deceased  with  a  knife  on  the  left  side  of 
the  abdomen;  the  knife,  a  common  bread  and  cheese  knife, 
was  one  that  the  prisoner  was  in  the  habit  of  carrying 
about  with  him,  and  he  was  rather  weak  in  his  intellect,  but 
not  so  much  as  not  to  know  right  from  wrong.  Lord  Tenter- 
den,  C.  J- :  'It  is  not  every  slight  provocation,  even  by  a 
blow,  which  will,  when  the  party  receiving  it  strikes  with 
a  deadly  weapon,  reduce  the  crime  from  murder  to  man- 
slaughter; but  it  depends  upon  the  time  elapsing  between  the 
blow  and  the  injury;  and  also  whether  the  injury  was  in- 
flicted with  an  instrument  at  the  moment  in  the  possession  of 
the  party,  or  whether  he  went  to  fetch  it  from  another  place. 
It  is  uncertain,  in  this  case,  how  long  the  prisoner  was  ab- 
sent; the  witness  says  from  five  to  ten  minutes,  according  to 
the  best  of  his  knowledge.  Unless  attention  is  particularly 
called  to  it,  it  seems  to  me  that  evidence  of  time  is  very  un- 
certain; the  prisoner  may  have  been  absent  less  than  five 
minutes;  there  is  no  evidence  that  he  went  anywhere  for  the 
knife.  The  father  says  it  was  a  knife  he  carried  about  with 
him;  it  was  a  common  knife,  such  as  a  man  in  the  prisoner's 
situation  in  life  might  have;  for  aught  that  appears  he  might 
have  gone  a  little  way  from  the  deceased  and  then  returned, 
still  smarting  under  the  blow  he  had  received.  You  will 
also  take  into  consideration  the  previous  habits  and  connec- 
tion of  the  deceased  and  the  prisoner  with  respect  to  each 
other;  if  there  had  been  any  old  grudge  between  them,  then 
the  crime  which  the  prisoner  committed  might  be  murder. 
But  it  seems  they  had  been  long  in  habits  of  intimacy,  and 
on  the  very  night  in  question,  about  an  hour  before  the 
blow,  they  had  been  drinking  in  a  friendly  way  together.  If 
you  think  there  was  not  time  and  interval  sufficient  for  the 
passion  of  a  man,  proved  to  be  of  no  very  strong  intellect, 
to  cool,  and  for  reason  to  regain  her  dominion  over  his 
mind,  then  you, will  say  the  prisoner  is  guilty  only  of  man- 
slaughter. But  if  you  think  the  act  was  the  act  of  a  wicked, 
malicious,  and  diabolical  mind  (which,  under  the  circum- 
stances, I  should  think  you  hardly  would),  then  you  will  find 
him  guilty  of  murder." 

It  may  be  supposed  that  the  uncertainty  in  the  evidence  as 
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to  whether  the  prisoner  fired  at  the  deceased,  thinking  him 
to  be  Charles  Cook,  who,  just  about  that  time,  ran  in  the  di- 
rection of  the  deceased,  or  fired,  knowing  the  party  to  be 
the  deceased,  constitutes  an  insuperable  obstacle  to  the  re- 
versal of  this  judgment.  If  the  accused  fired  at  Cook  in  a 
transport  of  passion,  and,  by  mistake,  killed  Turner,  many 
cases,  holding  that  the  degree  of  the  oflfense  would  be  the 
same  as  it  would  have  been  had  Cook  been  killed,  are  to  be 
found  among  the  reported  decisions.  ''And  so  in  cases 
where  the  blow  intended  for  one  person  by  accident  falls 
upon  and  kills  another,  the  thing  done  follows  the  nature  of 
the  thing  intended  to  be  done,  and  the  guilt  or  innocence  of  the 
slayer  depends  upon  the  same  considerations  that  would  have 
governed  had  the  blow  killed  the  person  against  whom  it  was 
directed.  Hence  the  homicide  is  murder,  or  manslaughter, 
or  excusable  homicide,  for  precisely  the  same  reasons  that 
would  have  determined  its  character  had  the  event  con- 
formed to  the  intent;  and  the  principle  is  the  same  whether 
the  misadventure  proceeded  from  the  misdirection  of  the 
blow  or  from  a  mistake  in  the  identity  of  the  victim."  21 
Am.  Eng.  Ency.  Law  105,  citing  a  number  of  decisions  which 
fully  sustain  the  text.  See  also  1  Bish.  Cr.  Law,  section 
334;  Plummer  v.  State,  4  Tex.  App.  310;  Aaron  v.  State,  31 
Ga.  167. 

If  the  accused  knew  he  was  shooting  Turner,  as  is  indi- 
cated by  the  testimony  of  the  two  witnesses  whose  testimony 
has  been  quoted,  the  conclusion  must  be  the  same,  for  he 
had  reason  to  believe  that  Turner  was  a  party  to  the  con- 
spiracy and  was  present  for  the  purpose  of  aiding  and  abet- 
ting the  assault  made  upon  him.  He  knew  the  relations  exist- 
ing between  Turner  and  the  Cooks,  and  that  the  assault  was 
the  result  of  the  transaction  which  had  taken  place  between 
himself  and  Turner's  little  toy.  The  trouble  had  all  grown 
out  of  that  incident.  Jennie  Cook  had  become  involved  in 
it,  and  all  the  parties  concerned  were  together  at  the  time  and 
the  place  of  the  assault.  The  trivial,  insignificant  affair  had 
been  developed  by  thera,  the  Cooks  and  Turner,  as  their 
presence  indicated,  into  a  sort  of  family  feud  against  the  ac- 
cused, and  all  were  present  for  the  purposes  of  visiting,  or 
seeing  visited,  upon  him,  a  very  severe  chastisement.  Under 
these  circumstances,   the  jury  were  bound  to   find  that  the 
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accused  was  justified  in  regarding  the  provocation  as  having 
emanated  from  all  of  them,  or  to  disregard  the  evidence  and 
make  an  arbitrary  finding.  The  prisoner  knew  himself  to 
be  the  victim  of  a  conspiracy.  Turner  had  stood  by  and 
seen  him  assaulted  by  two  men,  on  account  of  a  matter 
which  had  its  origin  in  the  transaction  between  himself  and 
the  son  of  Turner.  They  were  all  related.  He  knew,  too, 
that  Turner,  had  been  displeased  on  account  of  that  matter 
and  had  consorted  with  Jennie  C!ook  concerning  it.  They  had 
come  together  to  him  about  it.  A  reasonable  view  from  the 
standpoint  of  the  prisoner  at  the  time,  was  that  Turner  was  a 
I>arty  to  the  conspiracy,  and  the  jury  had  no  right  to  pro- 
ceed upon  a  fanciful  theory,  having  no  basis  in  the  evidence. 
In  view  of  these  principles  and  conclusions,  we  think  the 
evidence  is  not  sufficient  to  sustain  a  conviction  of  murder 
in  the  second  degree,  nor  of  any  offense  greater  than  vol- 
untary manslaughter,  and  that  the  circuit  court  erred  in 
refusing  to  set  aside  the  verdict.  The  judgment  will,  there- 
fore, be  reversed  and  the  verdict  set  aside  and  the  case  re- 
manded for  a  new  trial. 

Reversed, 

Branxon,  Judge,  {dissentiiig). 

I  dissent  because  the  court  reverses  only  because  the  evi- 
dence is  not,  in  its  opinion,  strong  enough  to  support  the  ver- 
dict.    It  thus  assumes  the  office  of  a  jury  —  or  rather  takes 
from  a  jury  its  functions.     I  cannot  conceive  that  this  case 
presents,  in  this  point,  a  question  of  law.  It  is  purely  a  ques- 
tion of  fact  under  evidence.     Two  witnesses  say  that  the  ac- 
cused, when  the  Cooks  had  left  him,  and  were  running  away, 
looked  at  Turner  standing  ten  feet  away  and  fired  upon  him, 
while  standing  with  his  hands  in  his  pockets.      One  says  the 
accused  looked  at  Turner  a  minute  and  fired.     The  accused 
and  his  father  deny  this.     They  do  not  deny  that  Turner 
was  ten  feet  away;  but  the  father  says  the  accused  fired  as  he 
was  in  the  act  of  rising  from  the  ground.     Here  is  conflict. 
There  is  no  conflict  as  to  the  exact  position  of  Turner  when 
shot.    Nobody  says  he  was  beating  the  accused  when  shot. 
This  is  a  critical  point  in  the  case.    On  it  turns  the  degree  of 
the  crime,  whether  murder  or  voluntary  manslaughter.  Some 
evidence  says  that  Turner  joined  in  the  battery  on  the  accused 
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.  — other  evidence  denies  this.  On  much  evidence  the  jury 
found,  on  these  test  questions  of  fact,  that  Turner  was  not  a 
conspirator  with  the  Cooks,  was  not  a  partj''  to  the  battery, 
was  not  assailing  Clifford  when  shot,  but  standing  off  silent. 
This  Court,  on  this  conflict,  finds  that  the  evidence  of  the 
state,  in  these  important  matters,  is  unworthy  of  belief,  vir- 
tually takes  the  evidence  of  the  father;  because  if  the  state's 
evidence  is  truthful,  the  jury  could  find  as  it  did.  There  was  as 
much  evidence  for  the  state  in  these  vital  matters,  as  for  the 
accused,  if  not  more.  In  fact,  in  some  of  them  the  evidence 
of  the  prisoner's  father  alone  controls.  Once  it  was  law  that 
the  court  need  not  certify  conflicting  evidence  for  appeal,  so 
final  was  regarded  the  verdict  approved  by  a  judge.  Now,  it 
is  different;  but  when  such  evidence  gets  into  this  Court  the 
rule  prevails  that  we  cannot  defeat  a  verdict  except  we  reject 
all  evidence  of  the  party  against  whom  the  jury  decided  con- 
flicting with  that  of  the  adverse  party,  and  give  full  faith  and 
credit  to  the  evidence  of  the  latter,  and  if  the  remaining  evi- 
dence tends  to  or  goes  fairly  to  support  the  verdict,  it  must 
stand  unless  it  is  clearly  not  sufficient.  State  v.  Chamhers^ 
22  W.  Va.  779;  Kimmhis  v.  Wilson,  8  Id.  584;  State  v.  i?a- 
ker,  33  Id.  319,  pt.  4.  We  treat  it  as  we  treat  a  demurrer  to 
evidence.  In  State  v.  Sullivan,  55  W.  Va.  597,  we  said,  on 
what  we  thought  was  sound  authority,  that  the  evidence  must 
be  considered  most  favorably  to  the  verdict.  But  in  this  in- 
stance evidence  to  support  the  verdict  is  discredited,  and  full 
faith  given  to  the  evidence  to  overthrow  the  verdict.  Whilst 
this  Court  possesses  power  to  defeat  a  verdict,  though  the 
evidence  is  conflicting,  still  it  should  rarely  do  so,  and  only 
do  so  with  extreme  caution,  and  only  where  the  verdict  is 
plainly  contrary  to  right  and  justice.  Robertson  v.  Harmon^ 
47  W.  Va.  500.  This  Court  cannot  set  aside  the  verdict,  in 
conflict,  "merely  because  it  thinks  there  is  a  preponderance 
of  evidence  against  it  or  doubts  its  correctness,"  or  would  it- 
self have  found  a  different  verdict.  Moriea  ca^e,  102  Va.  622. 
Indeed,  where  evidence  conflicts  it  may  be  seriously  ques- 
tioned, even  at  this  date,  as  a  matter  of  strict  legal  principle, 
whether  an  appellate  court  can  grant  a  new  trial;  for  it  has 
been  held  that,  "upon  familiar  principles,  recognized  and  ap- 
proved in  numerous  cases,  when  there  is  a  conflict  of  evi- 
dence, an  appellate  court  will  never  set  aside  a  verdict  where 
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the  court  which  tried  the  case  and  heard  the  witnesses,  con- 
curs with  the  jury  and  has  refused  a  new  trial."  Caldwell  v. 
Craig ^  21  Grat.  p.  136;  note  to  GraysorVs  case^  6  iS.  annota- 
ted, 712;  Mkhk  v.  Cochra/n,  93  Va.  641,  646;  Seehright  v. 
State,  2  W.  Va.  596;  State  v.  Thompson,  21  Id.  741,  756; 
Miller  V.  Im.  Co.,  12  Id.  116,  124;  Andrews  case,  100  Va. 
801.  In  Cray  soil's  case,  cited,  it  is  held  "Where  the  evi- 
dence is  contradictory,  and  the  verdict  is  against  the  weight 
of  evidence,  a  new  trial  may  be  granted  by  the  court  which 
presides  at  the  trial;  but  its  decision  is  not  the  subject  of  a 
writ  of  error  or  supersedeas,  or  examinable  by  an  appellate 
court."  In  14  Ency.  PL  &.  Prac.  780,  it  is  laid  down  that 
the  trial  court  can  weigh  conflicting  evidence  and  grant  a 
new  trial,  but  an  appellate  court  cannot.  In  strict  principle 
I  doubt  whether  a  verdict  should  ever  be  set  aside  on  evi- 
dence materially  conflicting,  but  this  Court  has  sometimes 
done  so,  especially  under  the  act  found  in  Codes  1891  and 
1899,  chapter  131,  section  9.  See  Johnson  v.  Bums,  39  W. 
Va.  658.  The  opinion  by  Judge  Dent  in  Akers  v.  De  Witt, 
41  W.  Va.  229,  does  not  seem  to  give  this  statute  force  to 
change  much  the  rule  of  treatment  of  evidence  in  the  appel- 
late  court  on  a  motion  for  a  new  trial.  I  do  not  think  it  revo- 
lutionizes and  tears  down  established  rules  in  this  matter,  as 
I  said  in  the  Johnson-Burns  case.  But  what  is  above  said 
will  at  least  show  that  rarely,  only  in  extreme  cases,  will  this 
Court  reverse  a  jury  trial  on  conflicting  evidence.  But  even 
where  there  is  not  involved  a  conflict  of  evidence,  but  the 
question  is  one  of  weight  of  evidence,  this  Court  has  said  in 
many  cases  that  "in  Virginia  and  this  state  the  courts  have 
always  guarded  with  jealous  care  the  province  of  a  jury.  If 
the  question  depends  on  the  weight  of  testimony  or  infer- 
ences and  deductions  from  the  facts  proved,  the  jury,  not  the 
court,  are  exclusively  and  uncontrollably  the  judges.  This 
conclusion  is  based  upon  the  well-established  rule,  that  the 
jury  are  the  sole  judges  of  the  evidence,  the  credibility  of  all 
admissible  testimony,  and  the  inferences  from  the  facts  and 
circumstances  proved."  State  v.  Cooper,  26  W.  Va.  338; 
State  V.  Baker,  33  W.  Va.  p.  335.  And  this  rule  has  been 
often  said  to  apply  with  stronger  force  in  this  Court  than  in  a 
circuit  court.  Grayson's  case,  6  Grat.  712;  Sheff  case,  16 
W.  Va.  307.     Why?    Because  the  jury  and  judge  saw  the 
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witnesses  face  to  face  and  are  much  more  competent  to  judge 
of  their  veracity  and  demeanor  and  weight  of  their  evidence 
than  are  we.  The  opinion  of  Judge  Faulkner,  a  judge  of 
long  experience  and  competency,  is  therefore  better  than  that 
of  any  judge  on  this  bench.  So  is  that  of  the  jury.  For  this 
reason  we  said  in  Baker^s  case^  33  W.  Va.  p.  336,  upon  au- 
thority then  regarded  by  the  Court  good,  that  "where  a  case 
depends  on  the  tendency  and  weight  of  evidence,  and  the 
jury  and  judge  who  tried  the  case  agree  in  the  weight  and  in- 
fluence to  be  given  the  evidence,  it  is  an  abuse  of  the  appellate 
powers  of  this  CJourt  to  set  aside  a  verdict  because  the  judges 
of  this  Court,  from  the  evidence  as  it  is  written  down,  would 
not  have  concurred  in  the  verdict."  Gilmer  cme^  42  W.  Va. 
52,  56,  57;  HilVs  case,,  2  Grat.  594.  Now,  the  corpus  delicti 
is  proven  beyond  question.  It  only  remains  to  find  whether 
the  accused  is  excusable  by  way  of  self  defense,  or,  if  not  ex- 
cusable, what  is  the  degree  of  his  crime?  WTio  will  question 
that  this  is  peculiarly  a  question  for  the  jury  dependant  on 
the  credit  of  witnesses  and  the  weight  of  their  evidence? 
State  V.  Welch,  36  W.  Va.  690.  It  does  appear  to  me  that 
this  Court  has  taken  up  scales  and  not  only  passed  on  the 
credit  of  witnesses,  but  undertaken  to  weigh  their  evidence 
with  nicety  just  as  a  jury  would.  A  circuit  court  can  do  this, 
but  an  appellate  court  cannot  weigh  evidence.  Norfolk  v. 
Spencer,  52  S.  E.  310,  pt.  8;  14  Ency.  PI.  &.  Prac.  770. 

I  dissent  because  I  cannot  consent  to  defeat  and  frustrate  the 
administration  of  criminal  justice  by  overruling  verdicts  ap- 
proved by  circuit  courts  after  full  and  fair  trial,  when  there 
is  much  evidence  to  sustain  the  verdict,  simply  because  this 
Court  thinks  the  jury  and  judge  erred.  My  understanding 
is  that  where  different  men  may  form  different  conclusions 
upon  the  weight  of  a  mass  of  evidence,  especially  if  credit  of 
witnesses  is  involved  and  the  evidence  is  conflicting,  an  ap- 
pellate court  should  not  annull  the  trial.  I  venture  to  repeat, 
touching  the  force  of  verdicts,  language  in  State  v.  Bo^oyer^ 
43  W.  Va.  180.  "The  witnesses  were  face  to  face  before  the 
judge  and  jury.  The  prisoner  was  before  them.  They  saw 
him  in  the  ordeal  of  examination.  They  scrutinized  his  coun- 
tenance, his  demeanor,  his  words,  his  tone.  They  were  to 
judge  of  his  veracity.  They  discredited  his  denial  of  guilt. 
They  saw  and  heard  all  ^the  witnesses,  all  the  circumstances 
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of  the  trial — often  silent,  but  potential,  evidence  of  the  real 
truth.  That  judge  and  those  jurors  would  average  with  us, 
had  we  been  present,  in  capacity  to  judge  of  evidence;  and  as 
we  have  nothing  of  the  actual  appearance  of  the  trial,  and  on- 
ly the  evidence  in  cold  type,  they  are  vastly  more  competent 
than  we  to  pass  safe  judgment  upon  the  facts.  We  are  not  a 
jury.  We  have  power — mere  power — to  discredit  verdicts, 
but  we  must  be  cautious  in  so  doing. 

Why  have  juries,  if  appellate  judges  are  to  go  into  the 
business  of  weighing  evidence  as  if  by  the  ounce  and  pound? 
We  ought  not  to  do  this.  It  is  an  abuse  of  power,  and  a 
misconception  of  our  functions  and  of  the  jury  functions. 
The  jury  institution  is  sacred  under  our  Constitution,  and  a 
verdict  is  to  be  highly  respected.  In  long  experience,  I  must 
sny  that,  as  a  general  thing,  they  evince  good  sense  and  do 
justice.  From  the  frequency  of  requests  to  us  to  set  aside 
verdicts,  it  seems  to  be  thought  that  we  can  and  will  do  so 
merely  because  we  would  not  have  found,  judging  from  type, 
the  same  verdict;  but  such  is  not  the  rule,  though  instances 
deviating  from  these  principles  may  be  found,  and  I  am  very 
much  averse  to  looseness  in  this  matter  on  the  part  of  appel- 
late courts.  And  then,  too,  we  must  not  forget  that  a  learned 
and  experienced  judge  approved  the  verdict,  after  witnessing 
the  trial;  and  his  opinion  is  entitled  to  great  respect  in  an  ap- 
pellate court.  State  v.  Euyiter,  37  W.  Va.,  744,  (17  S.  E. 
307).  We  must  be  careful  lest  we  set  ourselves  up  as  judge 
and  jury  present  at  the  trial,  and  usurp  their  functions."  To 
same  effect  State  v.  Morgan,  35  W.  Va.  260,  277.  It  is  not 
merely  for  this  case  that  I  write  this  dissent,  but  it  is  to  ex- 
press dissent  against  a  growing  tendency  to  depart  from  vol- 
umes of  decisions  and  treat  lightly  verdicts  approved  by  trial 
courts  and  overthrow  them  on  insufficient  grounds.  A  verdict 
of  twelve  men,  as  competent  to  judge  evidence  as  we,  had  we 
been  present  at  the  trial,  confirmed  by  a  judge,  is  overthrown 
by  four  men  on  evidence  held  as  insufficient.  Insufficient  to 
prove  what?  Not  the  homicide.  This  is  admitted.  But  to 
prove  that  the  evidence  is  not  sufficient  to  prove  murder  in 
the  second  degree,  but  only  voluntary  manslaughter,  a  matter 
dependent  on  evidence  on  which  a  jury  is  peculiarly  fitted  to 
judge  and  entitled  by  law  to  judge. 


252^ 


59  '   m 

66        187 


36  Bruner  &  McCoACH  v.  Miller.  [59 

CHARLESTON 

Bruner  &  McCoach  v.  Miller. 

Submitted  January  23,  1906.     Decided  February  13, 1906. 

1.    CouKTS  OF  Equity — Rescission  of  Contracts — Mistake — Fraud, 

Rescission  of  contracts,  affecting  any  estate  or  interest  in  land, 
on  the  ground  of  fraud  in  the  procurement  thereof,  or  mutual  mis- 
take of  the  parties  in  effecting  the  same,  belongs  to  the  exclusive 
jurisdiction  of  courts  of  equity,     (p.  44.) 

3.    Rescission  of  Contkacts— -B^^w^y  at  Law. 

Courts  of  law  have  jurisdiction  and  power  to  afford  relief,  in 
such  cases  by  judgment  for  money  or  property,  under  some  cir- 
cumstances, when  a  right  to  rescind  exists  and  has  been  properly 
claimed;  but  the  remedy  at  law  is  incomplete  and  inadequate,  be- 
cause of  lack  of  power  to  effect  a  rescission  by  a  direct  adjudica- 
tion thereof,    (p.  44.) 

3.  Oil  and  Gas — Oil  Lease — Sale — Rescission. 

Owing  to  the  peculiar  nature  of  oil  and  gas,  both  the  quantity 
and  location  of  land  covered  by  a  lease  thereof  for  oil  and  gas  pur- 
poses, are  elements  going  to  the  substance  and  essence  of  a  contract 
of  sale  of  such  lease,  obligating  the  vendee  to  develop  the  property 
by  drilling  a  well  thereon  and  deliver  to  the  vendor  part  of  the  pro- 
duct thereof,  free  of  cost  or  expense;  and  a  gross  misrepresenta- 
tion, as  to  either,  relied  upon  by  the  vendee,  under  the  belief  that 
it  is  true,  is  ground  for  rescission  of  the  contract,     (p.  39.) 

4.  Rescission  of  Contract — Decree. 

On  rescinding  a  contract,  the  court  should,  by  its  decree,  put  the 
parties  in  statu  quo^  by  requiring  each  to  restore  to  the  other  what 
he  obtained  by  virtue  of  the  contract,     (p.  41.) 

5.  Rescission  of  Contract — Recovery  of  Consideration. 

Money  paid,  as  rental  to  the  land  owner,  for  delay  in  drilling  a 
well  under  a  lease,  held  by  assignment,  in  accordance  with  the 
terms  of  the  lease,  may  be  recovered  back  on  rescission,  when  the 
contract  of  sale  does  not  bind  the  vendee  to  drill,  but  extends  to 
him  the  right  to  pay  such  rental  in  lieu  of  drilling,     (p.  41.) 

(Brannon,  Judge,  absent.) 

Appeal  from  Circuit  Court,  Tyler  County. 

Bill  by  A.  Bruner  and  others  against  R.  W.   Miller.     De- 
cree for  plaintiffs,  and  defendant  appeals. 

Affirmed. 

Thos.  p.  Jacobs,  for  appellant. 
Hall  &  Hall,  for  appellees. 
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POFFENBARGER,  JUDGEt 

R.  W.  Miller  has  appealed  from  a  decree  of  the  circuit 
court  of  Tyler  county,  canceling  a  contract  executed  between 
him,  as  party  of  the  first  part,  and  A.  Bruner  and  James 
McCoach,  as  parties  of  the  second  part,  whereby  Miller  as- 
signed and  made  over  to  said  Bruner  and  McCoach  a  lease  of 
certain  lands  of  Nelson  Myers  for  oil  and  gas  purposes,  Bru- 
ner and  McCoach  binding  themselves,  in  the  contract  of  as- 
signment, to  develop  the  property  in  accordance  with  the 
terms  of  the  lease.  The  considerations  paid  by  them  to  Mil- 
ler were  six  hundred  dollars  in  cash  and  an  agreement  that 
he  should  have  a  one-fourth  interest  in  the  first  oil  well  drill- 
ed on  the  property,  free  of  any  cost  or  expense  to  him.  The 
bill  sought  rescission  of  the  contract  and  repayment  of  said 
sum  of  six  hundred  dollars,  together  with  an  additional 
$215.00,  paid  by  Bruner  and  McCoach  as  rental  for  delay  in 
drilling,  on  the  ground  of  fraudulent  representations  on  the 
part  of  Miller,  as  to  the  location  and  quantity  of  the  property 
on  which  the  lease  was.  It  does  not  appear  that  any  of  the 
parties  were  very  familiar  with  the  land.  Miller  resided  in 
the  city  of  Wheeling  and  Bruner  and  McCoach  in  the  city  of 
Sistersville,  Tyler  county,  while  the  land  was  situated  in 
Wetzel  county.  For  a  number  of  j^ears,  James  Lane  of 
Wheeling  had  held  part  of  the  Myers  land  under  lease,  and 
he  having  died,  Miller  became  executor  of  his  will.  As  such 
executor,  he  and  the  devisees  or  heirs  of  Lane  allowed  it  to 
lapse,  believing  it  not  to  be  of  any  value.  In  view  of  devel- 
opment in  the  neighborhood  of  the  land.  Miller  obtained  a 
lease  of  it  himself,  with  a  view  to  disposing  of  it  to  one  Jen- 
nings. He  first  went  to  Myers  and  obtained  a  sort  of  option 
for  which  he  paid  six  hundred  dollars.  Bruner  and  McCoach 
having  been  informed  of  this,  made  to  him  the  proposition, 
with  reference  to  the  lease,  afterwards  embodied  in  the  con- 
tract or  deed  in  question  here. 

The  lease  from  Myers  to  Miller  is  indefinite  and  uncertain 
as  to  the  description  and  quantity  of  the  land,  no  quantity  be- 
ing stated,  except  in  that  part  which  relates  to  the  bounda- 
ries, reading  as  follows:  "On  the  North  by  the  lands  of  ^V, 
M.  Wyatt;  On  the  East  by  the  lands  of  James  Ice;  On  the 
South  by  the  lands  of  John  Mills;  On  the  West  by  the  lands 
of  N.  Myers,  containing  215  Two  hundred  and  fifteen  acres 
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more  or  less."  In  discussing  the  merits  of  the  property,  in 
the  negotiations  for  the  assignment  of  the  lease,  the  parties 
had  before  them  certain  plats  of  the  lands  mentioned  in  the 
lease  and  adjoining  lands,  and,  on  reading  the  lease  in  con- 
nection with  these  plats,  the  description  and  the  plats  did  not 
correspond  in  respect  to  the  names  of  the  owners  of  adjacent 
lands.  The  plat  was  prepared  upon  information  afforded  by 
the  lease  and  knowledge  of  the  parties,  and  especially  infor- 
mation communicated  by  Miller.  This  plat  showed  a  tract 
of  215  acres  designated  as  Nelson  Myers  No.  1.  Then  the 
deed  of  assignment  was  prepared  describing  the  land  as  fol- 
lows: "Containing  215  acres  more  or  less  and  bounded  and 
described  as  follows:  On  the  North  by  the  lands  of  William 
M.  Wyatt,  On  the  East  by  the  lands  of  James  Ice,  On  the 
South  by  the  lands  of  John  Mills,  On  the  West  by  the  lands 
of  N.  Myers  and  others;  a  plat  of  which  said  leasehold  and 
surrounding  territory  is  hereto  attached  marked  in  red  ink 
'R.  W.M'  and  the  leasehold  above  described  or  intended  so  to 
be,  and  the  leasehold  that  is  sold  by  this  indenture  is  marked 
on  said  plat  in  red  ink  'Nelson  Myers  No.  1.' "  The  plat  was 
annexed  to  the  deed  of  assignment.  These  deeds  bore  date, 
respectively,  on  the  13th  and  14th  days  of  February,  1900. 
The  lease  required  the  commencement  of  drilling  within  forty 
days  from  its  execution,  or  in  lieu  thereof,  payment  thereaf- 
ter to  Myers  of  the  sum  of  $215.00.  It  further  required  the 
completion  of  a  well  on  the  premises  within  six  months  from 
the  date  of  the  contract,  or  payment  of  a  rental  of  one  dollar 
per  acre.  These  obligations  Bruner  and  McCoach  assumed 
in  the  deed  of  assignment.  In  view  of  the  bad  condition  of 
the  weather  and  roads,  they  failed  to  commence  drilling 
within  forty  days,  and  paid  said  sum  of  $215.00.  On  exam- 
ining the  property,  sometime  in  April,  1900,  they  found  that 
all  of  the  property  described  in  the  plat  annexed  to  the  deed 
except  twenty-five  or  thirty  acres  was  covered  by  a  lease 
held  by  the  South  Penn  Oil  Company,  under  which  said  com- 
pany was  then  operating.  The  clause  m  the  lease,  saying  the 
land  was  bounded  ''On  the  West  by  the  lands  of  N.  Myers 
and  others  containing  215  Two  hundred  and  fifteen  acres 
more  or  less,"  plainly  appears  now  not  to  have  been  a  state- 
ment of  the  quantity  of  the  land  in  the  lease  given  to  Miller, 
but  the  quantity  of  land  belonging  to  Myers  included  in  the 
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South  Penn  Oil  Company's  lease,  adjoining  and  bounding  the 
Miller  lease  on  the  west.  Upon  a  proper  construction  of  that 
lease,  in  view  of  the  facts  then  existing,  some  of  which  were 
not  known  to  the  parties,  the  lease  from  Myers  to  Miller  stated 
no  quantity.  It  described  the  lands  by  boundary  only.  Un- 
der a  misapprehension  in  this  respect,  the  deed  of  assignment 
was  made  to  call  for  a  specific  quantity,  215  acres,  and  to 
cover  land  not  included  in  the  lease.  Under  it  Miller  no 
doubt  held  a  considerable  quantity  of  land,  possibly  as  much 
as  215  acres,  and  his  right  in  it  passed  by  the  deed  of  assign- 
ment, but  it  was  not  the  same  land,  a  leasehold  in  which  his 
deed  of  assignment  purported  to  pass,  nor  is  it  located  where 
said  deed  of  assignment  represents  it  to  be. 

In  a  contract  of  this  kind,  both  quantity  and  location  are 
material.  It  imposed  upon  Bruner  and  McCoach  the  duty  of 
drilling  a  well  for  oil  at  an  expense  of  eight  or  ten  thousand 
dollars,  partly  for  the  benefit  of  Miller.  Such  a  well  is  valua- 
ble not  only  for  its  actual  product,  but  as  a  revelation  or  disclo- 
sure of  the  mineral  value  of  the  territory  on  which  the  well 
is.  If  the  territory  be  of  no  greater  extent  than  to  justify 
the  drilling  of  a  single  well,  the  obligation  to  pay  over  one- 
fourth  of  its  product  would  be  equivalent  to  one-fourth  of  the 
value  of  the  territory;  but  if  the  territory  is  sufficient  to  re-' 
quire,  or  justify,  the  drilling  of  ten  wells,  one-fourth  of  the 
product  of  the  first  one  would  be  of  slight  relative  value. 
The  testimony  shows  that  some  tests  had  been  made  in  the 
conmiunity  in  which  the  land  lies,  some  of  which  had  dis- 
closed the  presence  of  oil  while  others  had  not.  These  tests 
indicated  the  value,  for  oil  purposes,  of  the  land  lying  near 
the  wells.  A  lease  on  property,  near  a  producing  well,  is 
valuable,  while  one  on  property  lying  in  close  proximity  to  a 
**dry  hole"  is  considered  worthless.  Hence,  in  contracts  of 
this  kind,  the  location  is  peculiarly  material. 

A  misrepresentation  concerning  the  subject  matter  of  a 
contract,  and  especially  a  contract  relating  to  land,  though 
innocently  made,  as  a  result  of  lack  of  knowledge,  amounts  in 
law  to  fraud,  not  actual,  but  constructive,  legal  fraud,  and 
gives  as  complete  a  right  of  rescission  as  if  it  were  actual 
fraud,  subject,  however,  to  the  limitation  or  qualification  that 
the  representation  must  relate  to  some  matter  or  thing  which 
is  of  the  very  essence  or  substance  of  the  contract.      Crklip 
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V.  Cain,  19  W.  Va.  438;  JVewman  v.  iTay,  57  W.  Va.  98, 
(49  S.E.  926).  Ordinarily,  a  deficiency  or  an  excess  in  the 
quantity  of  land  sold  or  leased  is  not  deemed  to  be  a  matter 
of  substance.  Ifeioman  v.  Kay,  cited;  Tucker  y.  Cocke,  2 
Eand.  51.  But  a  misrepresentation  and  mutual  mistake  or  a 
fraud  on  the  one  side,  accompanied  by  ignorance  on  the  oth- 
er, resulting  in  a  sale  of  property  having  a  different  location 
from  that  which  the  purchaser  supposed  it  to  have,  will  al- 
ways afford  ground  of  relief  in  equity.  The  identity  of  the 
property  or  thing  sold  is  always  a  matter  of  substance.  If, 
as  to  it,  there  is  a  mistake  or  one  of  the  parties  has  l^een 
mislead  by  the  fraud  of  the  other,  the  purchaser  is  not  deem- 
ed to  have  gotten  the  thing  he  bought.  Fearon  Lumher  Co. 
V.  Wilson,  51  W.  Va.  30;  Chamljerlaine  v.  Marsh,  6  Munf. 
284;  Graham  v.  Ilendren,  5  Munf.  185;  Glassell  v.  Thomas, 
3  Leigh  113.  Under  these  principles,  if  Miller  be  absolved 
from  the  charge  of  fraud  and  the  case  regarded  as  one  of 
mutual  mistake,  the  right  to  relief  is  equally  as  clear  as  if 
there  had  been  a  fraudulent  representation.  The  bill  sets  out 
the  facts,  showing  the  erroneous  belief  of  the  plaintiffs  as  to 
the  location  of  the  land,  and  prays  a  cancellation  thereof.  It 
shows  that  the  purchasers  did  not  get  what  they  supposed 
they  were  buying.  Hence,  according  to  its  allegations,  there 
was  eitlier  a  mutual  mistake  or  a  fraud  on  the  part  of  the  de- 
fendant, actual  or  constructive,  and  the  allegations  of  the  bill 
are  fully  sustained  by  the  evidence. 

The  evidence  shows  that,  immediately  upon  a  discovery  of 
the  misrepresentation  or  mistake  and  failure  of  title,  the  ap- 
pellees made  a  demand  upon  Miller  to  take  back  the  lease 
and  refund  the  money  paid  by  them  to  him  as  purchase  mon- 
ey for  the  lease  and  to  Myers  as  rental.  Miller  was  willing- 
to  repay  the  six  hundred  dollars  and  relieve  them  from  their 
contract,  but  unwilling  to  pay  said  sum  of  §215.00.  It  is  not 
pretended  that  he  would  have  been  materially  injured  or  pre- 
judiced, aside  from  the  loss  of  the  benefit  of  his  contract,  had 
he  accepted  a  re-assignment  of  the  lease  and  paid  back  the 
money.  The  lease  was  still  alive  and  no  considerable  period 
of  time  had  elapsed.  The  offer  to  rescind  was  made  not  later 
than  May  3,  1900,  and  this  suit  was  commenced  on  the  18th 
day  of  July,  1900.  The  refusal  to  pay  the  rental  was  based 
upon  the  theory  that  its  payment  to  Myers  was  occasioned  by 
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the  fault  of  the  appellees  themselves,  they  having  agreed  to 
comply  with  the  terms  of  the  lease,  one  of  which  was  to  pay 
said  rental  if  the  drilling  of  the  well  should  not  be  commenced 
within  forty  days  from  the  date  of  the  lease.  But  there  was 
no  covenant  requiring  them  to  commience  the  well  within 
forty  days  and  thus  avoid  the  payment  of  rental.  They  were 
allowed  in  the  deed  of  assignment  the  full  option  in  respect 
to  this  matter,  accorded  by  the  lease.  They  agreed  to  drill 
the  well,  but  the  covenant  contained  the  following  provision: 
"Such  drilling  to  be  done  at  such  time  or  times  as  is  most 
convenient  to  said  parties  of  the  second  part,  but  any  and  all 
rentals  accruing  upon  said  leasehold  under  and  by  virtue  of 
the  terms  of  said  lease  shall  be  paid  for  and  borne  by  said 
IMirties  of  the  second  part  in  proportion  as  above  stated." 
Money  paid  as  rental  in  consequence  of  delay  in  drilling  was 
money  paid  out  and  exi)ended  under  the  contract  and  in  ref- 
erence to  the  property.  It  was  contemplated  and  provided 
for  by  the  deed  of  assignment.  It  was  paid  before  the  appel- 
lees had  knowledge  of  the  fraud  or  mistake,  and  was,  there- 
fore, an  expenditure  resulting  directly  from  a  misrepresenta- 
tion of  the  appellant.  The  payment  inured  to  the  benefit  of 
Miller,  for  had  they  not  paid  it,  he  would  have  been  bound 
to  do  so.  Had  they  spent  one  thousand  dollars  in  drilling  in- 
stead of  paying  the  rent,  before  discovery  of  the  fraud, 
would  they  not  have  been  entitled  to  be  placed  in  statu  quo'i 
Rescission  goes  to  the  whole  transaction  and  places  the  par- 
ties in  their  former  positions,  when  that  can  be  done.  We 
think  it  clear  that  the  appellees  were  entitled  to  have  refund- 
ed to  them  upon  rescission  all  they  had  paid  out  under  the 
contract.  Whatever  loss  the  appellant  may  have  sustained, 
therefore,  by  reason  of  the  failure  to  develop  the  property 
was  occasioned  by  his  own  refusal  to  rescind  the  contract, 
upon  the  demand  of  the  appellees  and  their  offer  to  restore 
the  lease  to  him.  He  might  then  have  protected  himself  fully 
by  developing  the  property  or  selling  the  lease  to  some  other 
person.  A  subsequent  sale  of  it  would  no  doubt  have  been 
less  advantageous  to  him  than  the  one  he  had  made  to  the 
appellees,  but  that  was  a  misfortune  of  his  own,  for  which 
they  were  in  no  way  to  blame.  It  was  his  lease.  He  had  ac- 
quired it,  and,  from  the  consequences  of  his  own  negligence 
or  oversight  in  procuring  it,  he  could  not  relieve  against  him- 
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self  by  laying  them  upon  the  shoulders  of  other  persons. 
Having  refused  to  rescind  when  the  appellees  demanded  it  of 
him,  in  the  exercise  of  their  clear  right  to  do  so,  it  does  not 
lie  in  his  mouth  now  to  say  they  have  injured  him  either  by 
refusing  to  develop  the  property  or  pre  venting  him  from  doing 
so.  They  held  on  to  the  lease  because  he  refused  to  take  it 
back  and  pay  them  the  money  to  which  they  were  entitled. 
He  contested  their  right  to  rescind  at  his  peril  and  they  were 
under  no  obligation  to  prevent  or  minimize  damages  resulting 
from  his  act,  and  which  it  was  his  own  duty,  and  in  his  power, 
to  prevent.  Appellees  were  not  in  possession  of  the  lease- 
hold. They  had  expressly  notified  him  of  their  intention  not 
to  drill  or  otherwise  develop  it*  He  could  have  entered  upon 
and  developed  it,  and,  at  the  same  time,  prosecuted  an  action 
for  the  vindication  of  any  rights  he  had  under  the  contract. 
Want  of  jurisdiction  in  equity  is,  however,  the  proposition 
mainly  relied  upon  as  ground  for  reversal,  and  the  argument 
made  to  sustain  it  is,  that  an  action  at  law  for  recovery  of 
the  money  paid  is  an  adequate  remedy.  In  this  connection 
many  authorities  are  cited,  including  Gall  v.  Bank^  50  W. 
Va.  597,  and  Ellis  v.  Aifiick,  53  W.  Va.  421.  The  concrete 
cases  disposed  of  by  these  two-  decisions  are  not  in  any  re- 
spect similar  to  the  one  presented  in  this  record.  The  former 
was  a  suit  in  equity  to  enjoin  an  action  at  law  for  the  recovery 
of  money  on  a  common  law  bond,  and  to  cancel  the  bond,  on 
the  ground  that  it  had  been  satisfied,  in  a  compromise,  by 
payment  of  a  smaller  sum  than  was  called  for  by  it.  Assum- 
ing that  there  is  concurrent  jurisdiction  in  courts  of  law  and 
courts  of  equity  for  the  relief  of  the  obligor  under  such  cir- 
cumstances, the  decision  is  right  and  in  perfect  accord  with 
the  authorities  everywhere,  because  when  there  is  concurrent 
jurisdiction,  and  the  law  court  has  acquired  jurisdiction  of  the 
matter,  equity  will  not  ordinarily  interfere,  although  it  would 
have  readily  taken  cognizance  had  its  aid  been  first  invoked. 
That  is  the  ground  of  the  decision  of  that  case.  The  syllabus 
says  where  an  action  is  pending  on  the  law  side  of  the  circuit 
court,  equity  will  not  take  jurisdiction.  24  Am.  &  Eng.  Ency. 
Law  617;  Ins.  Co.  v.  BalUy,  13  Wall.  616;  Graiid  Chute  v. 
Wlnegar^  15  Wall.  373.  The  concurrent  jurisdiction  of  equity 
is  very  broad.  In  many  instances  it  gives  exactly  the  same 
relief  that  may  be  had  in  a  court  of  law,  a  mere  decree  for 
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money  corresponding  to  a  judgment  at  law  for  money;  but 
there  is  some  equitable  ground  in  addition  to  the  right  to  re- 
cover money.     Pom.  Eq.  Jur.  §§  l7l  to  189,  inclusive.      In 
most  instances  of  this  kind  of  jurisdiction,  the  right  to  go 
into  equity  is  lost  by  allowing  the  law  court  to  assume  juris- 
diction first.     Id.  §  179.  The  case,  therefore,  is  no  authority 
for  the  proposition  that  equity  will  never  take  jurisdiction 
where  there  is  a  remedy  at  law.     It  does  not  deny  the  doc- 
trine of  concurrent  jurisdiction.     The  legal  remedy  was  en- 
tirely adequate  for  a  judgment  in  favor  of  the  defendant 
would  have  been  absolutely  conclusive.     It  could  have  been 
pleaded  as  an  adjudication  against  any  right  to  recover  on  the 
bond  in  any  subsequent  action.    In  the  other  case,  JSUis  v. 
Amicky  the  object  was  specific  performance  of  an  alleged  con- 
tract, if  that  could  be  had,  and,  if  not,  then  a  rescission  of 
the  contract  and  recovery  of  money  paid  under  it.  What  was 
relied  upon  as  the  contract  was  not  a  contract.  It  was  an  ab- 
solutely void  paper,  presenting  no  contract  either  to  be  en- 
forced or  rescinded.  There  was  no  element  of  contract  in  it. 
Of  course  there  was  no  jurisdiction  to  undo  a  thing  that  had 
never  been  done.     The  only  right  the  plaintiff  had,  if  any, 
was  a  right  of  recovery  of  money  from  the  defendant,  a  right 
purely  legal  and  absoluti^ly  devoid  of  any  semblance  of  equi- 
table right.    The  inapplicability  of  the  other  authorities  cited 
is  equally  clear.  Most  of  them  were  cases  in  which  mere  can- 
cellation of  void  or  voidable  obligations  was  sought.    Cancel- 
lation is  not  always  the  equivalent  of  rescission.     An  obliga- 
tion for  the  payment  of  money  differs  from  a  contract  or 
covenant  to  do  some  collateral  thing.  A  note  or  bond  simply 
binds  one  of  the  parties  to  pay  money  to  the  other.     If  it  is 
voidable  or  void  for  any  reason,  the  mode  of  getting  rid  of  it 
is  mere  cancellation.     There  is  no  condition  precedent  to  be 
performed.     A  fraudulent  or  void  deed,  passing  no  title  may 
be  cancelled  and  thereby  destroyed.     Nothing  is  to  be  done 
by  the  party  attacking  it  as  a  condition  precedent  to  the  re- 
lief asked.     If  a  suit  at  law  has  been  brought  on  a  note  or 
bond  that  is  voidable,  because  fraudulently  procured,  there 
is  no  reason  why  equity  should  intervene.     The  result  of  that 
action  will  settle  forever  the  question  of  liability.     It  is  al- 
ready in  suit,  wherefore  there  is  no  probability  that  it  will 
be  negotiated  or  used  in  any  other  way  to  harass  or  annoy. 
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Equity,  by  canceling  it,  could  do  no  more  than  put  an  end 
to  the  question  of  liability  on  it.  That,  a  court  of  law  does 
by  its  judgment.  In  cases  of  deeds  and  other  muniments  of 
title,  affecting  the  status  of  property,  cancellation  is  the  only 
adequate  remedy,  for  no  court  of  law  can  adjudge  and  order 
that  deed  be  cancelled  or  set  aside.  It  can  only  give  a  judg- 
ment for  money  or  for  property.  In  these  cases,  nothing  is 
needed  but  cancellation. 

This  case  belongs  to  neither  of  the  two  classes  above  men- 
tioned. The  contract  involved  is  not  an  obligation  to  pay 
money  and  the  appellees  did  not  merely  ask,  by  their  bill,  to 
be  relieved  from  a  voidable  paper  obliging  them  to  pay 
money.  They  seek  a  recovery  of  money,  against  the  very 
letter  of  the  contract,  and  they  ask  that  the  contract  \ye  res- 
cinded in  order  that  they  may  have  back  the  money  which 
they  have  paid  under  it.  They  might  have  a  recovery  of  that 
money  in  an  action  at  law  on  allegations  of  fraud  and  deceit, 
but  that  would  be  only  an  action  for  damages  for  a  wrong. 
They  might  also  recover  it  as  money  had  and  received  by  the 
appellant  to  their  use;  but  that  would  not  obtain  an  adjudica- 
tion of  the  rescission  of  the  contract.  A  rescission  can  no 
more  be  adjudged  in  a  court  of  law  than  a  cancellation.  Such 
adjudications  are  wholly  foreign  to  the  law  courts  and  are  pe- 
culiarly and  exclusively  equitable  in  their  nature.  Rescission 
may  be  enforced  in  a  court  of  law,or  rather  there  may  Ije  a 
recovery  of  money  or  property  in  a  court  of  law  as  the  result 
of  a  rescission  made  by  the  parties.  24  Am.  &  Eng.  Ency. 
Law  643.  In  such  case  the  plaintiff,  before  suit,  tenders  back 
to  the  defendant  the  money  or  property  which  he  has  re- 
ceived under  the  contract  and  then  sues  for  what  he  has  part- 
ed with,  and  his  recovery  is  one  of  money  or  property  as  the 
case  may  be.  The  rescission  is  not  by  the  adjudication  of  the 
court,  but  by  the  act  of  the  party  himself.  He  is  not  bound, 
however,  to  pursue  this  course,  and  it  is  not  often  done  in 
the  case  of  written  contracts.  He  is  entitled  to  an  adjudica- 
tion, a  judicial  determination,  of  the  fact  of  rescission.  That 
he  can  get  only  in  a  court  of  equity. 

"A  court  of  equity  entertains  a  suit  for  the  express  pur- 
pose of  procuring  a  contract  or  conveyance  to  be  cancelled, 
and  renders  a  decree  conferring  in  terms  that  exact  relief.  A 
court  of  law  entertains  an  action  for  the  recovery  of  the  pos- 
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session  of  chattels,  or,  under  some  circumstances,  for  the  re- 
covery of  land,  or  for  the  recovery  of  damages,  and  although 
nothing  is  said  concerning  it,  either  in  the  pleadings  or  in  the 
judgment,  a  contract  or  a  conveyance,  as  the  case  may  be,  is 
virtually  rescinded;  the  recovery  is  based  upon  the  fact  of 
such  rescission,  and  could  not  have  been  granted  unless  the 
rescission  had  taken  place.  Here  the  remedy  of  cancellation 
is  not  expressly  asked  for,  nor  granted  by  the  court  of  law, 
but  all  its  effects  are  indirectly  obtained  in  the  legal  action. 
It  is  true,  the  equitable  remedy  is  much  broader  in  its  scope, 
and  more  complete  in  its  relief;  for  its  eflfects  are  not  confined 
to  the  particular  action,  but  by  removing  the  obnoxious  in- 
strument they  extend  to  all  future  claims  and  actions  based 
upon  it."  Pom.  Eq.  Jur.  §  110.  Such  cases  belong  to  the 
exclusive  jurisdiction  of  equity.  Id.  §§  171-188;  24  Am.  & 
Eng.  Ency.  Law,  pp.  613  to  618,  inclusive. 

From  the  peculiar  nature  of  the  jurisdiction  for  the  pur- 
pose of  rescission,  this  Couii)  has  always  recognized  the  right 
of  a  party  who  is  the  victim  of  a  fraud  or  mistake  to  come 
into  equity  for  relief,  notwithstanding  the  existence  of  con- 
current jurisdiction  in  the  law  courts.  See  £elly  v.  liiley^ 
22  W.  Va.  247;  Atkimon  v.  Beckett,  34  W.  Va.  584;  Pritch- 
ard  V.  Evans,  31  W.  Va.  137;  Nichols  v.  Coover,  2  W.  Va. 
347;  Anderson  v.  Snyder,  21  W.  Va.  632;  Crislip  v.  Cain, 
19  W.  Va.  438;  Boggs  v.  Harper,  45  W.  Va.  554;  Newber- 
ger  v.  Wells,  51  W.  Va.  624;  Newman  v.  Kay,  57  W.  Va. 
98,  (49  S.E.  926).  Jurisdiction  in  equity  was  asserted  in 
Fearon  Lumber  Co,  v.  WiUon,  51  W.  Va.  30,  a  case  almost 
the  exact  parallel  of  this  case.  A  purchaser  of  real  estate 
was  permitted,  by  way  of  rescission,  to  recover  back  in  equity 
the  purchase  money  paid  for  the  land.  The  principles  upon 
which  the  foregoing  decisions  of  this  Court  rest  are  almost 
universally  recognized  by  the  authorities.  Taymori  v.  Ifltch- 
ell,  1  Johns.  (Md.)  496;  Higgins  v.  Crouse,  63  Hun.  (N.  Y.) 
134;  Bntner  v.  Meigs,  64  N.  Y.  506;  Crump  v.  Ingersoll,  44 
Minn.  84;  Crump  v.  Ingersoll,  47  Minn.  179;  Bosley  v.  Na- 
tional Machine  Co,,  123  N.  Y.  550;  Cocke  v.  Hardin,  5  Litt. 
(16  Ky.)  374;  Mayne  v.  Frinoold,  3  Sandf.  (N.  Y.)  463; 
Relfv.  Eherly,  23  la.  467;  Hosleton  v.  Dickinson,  51  la. 
244;  Davis  v.  Peabody,  l70Mass.  397;  Caldwell  \,  Caldv:ell, 
1  Marsh.  (Ky.)  53. 
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The  decree  of  the  circuit  court,  however,  has  departed 
from  the  case  made  by  the  bill  and  the  evidence,  in  can- 
celling the  deed  of  assignment.  By  that  deed,  the  appellant 
passed,  to  the  appellees,  title  to  the  lease.  As  a  condition  of 
receiving  back  their  money  they  should  have  conveyed  the 
lease  back  to  him.  As  hereinbefore  shown,  the  case  is  not 
one  of  mere  cancellation.  There  was  something  to  be  done 
on  both  sides.  The  lease  was  to  be  restored  to  Miller  and 
the  money  to  Bruner  and  McCoach.  The  decree  requires 
Miller  to  pay  back  the  money  without  requiring  Bruner  and 
McCoach  to  restore  the  lease.  It  may  be  of  no  value,  by  rea- 
son of  its  having  expired,  but  neither  its  validity  nor  its  stat- 
us appears  from  this  record.  This  Court  cannot  say  whether 
it  is  still  alive,  nor  was  the  court  below  in  a  position  to  do 
that.  But  as  no  objection  to  the  decree  is  made  on  this 
ground,  and  this  Court  cannot  see  that  the  appellant  has  been 
prejudiced  in  this  respect,  it  cannot  be  reversed  on  a  mere 
presumption  of  error.     The  presumption  is  the  other  way. 

For  the  foregoing  reasons,  the  decree  appealed  from  will 
be  affirmed,  with  costs  and  damages  to  appellees  according  to 
law. 


CHARLESTON 

LovERiN  &  Browne  Company  v.  Bumgarnbr. 

Submitted  January  11,  1906.     Decided  February  13,  1906. 

L.    Guaranty — Construction — Action  against  Chuarantor. 

The  following  written  guaranty  made  by  J.  H.  B.  to  L.  &  B.  Co. 
for  the  benefit  of  his  infant  son  H.  B.  viz:  "For  the  purpose  of  ena- 
bling H.  Bumgarner  to  purchase  goods  upon  credit  from  Loverin& 
Browne  Co.,  of  Chicago,  I  hereby  guarantee  that  said  H.  Bumgarner 
shall  promptly  pay  them  for  all  goods  which  they  may  hereafter 
sell  to  him  upon  credit  until  this  guarantee  is  revoked.  Said  pay- 
ment to  be  made  within  ten  (10)  days  after  receiving  goods,  my  lia- 
bility hereinunder  shall  cover  any  balance  to  become  due  not  exceed- 
ing Five  Hundred  Dollars.     Goods  ordered  under  this  Guarantee 
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may  be  returned  within  ten  days  after  receiving  same  at  invoice 
price  if  floods  are  returned  in  good  order  properly  packed.  Dated, 
Elizabeth,  W.  Va.,  July  11th,  1903.  J.  H.  Bumgarner.  (Seal)." 
Held:  to  be  a  guaranty  of  payment  absolute  and  unconditional,  up- 
on which  a  suit  may  be  commenced  against  the  guarantor  without 
any  previous  suit  against  the  principal,     (p.  54.) 

2.  Guaranty — Time  of  Payment — Breach. 

When  the  terms  of  a  guaranty  of  payment  fix  the  time  within 
which  the  payment  shall  be  made,  if  the  payment  is  not  made 
within  the  time  prescribed  there  is  a  breach  of  the  guaranty  and 
no  steps  need  be  taken  against  the  principal,  nor  need  his  insolven- 
cy be  shown  in  order  to  charge  the  guarantor,    (p.  52.) 

3.  EviDBNCB — Letters — Genuineness. 

The  genuineness  of  a  letter  is  sufficiently  established  to  permit 
its  introduction  in  evidence  when  it  is  shown  that  it  was  received 
in  due  course  of  mail  in  response  to  a  letter  sent  to  the  supposed 
writer,     (p.  61.) 

4.  EviDB3?cE— 7^/<?r«,  Copy  of. 

And,  upon  notice  having  been  given  to  such  writer  to  produce  the 
original  of  the  letter  to  which  his  was  a  reply  and  his  failure  to 
produce  such  original,  a  letter  press  copy  thereof  is  admissible  in 
evidence,     (p.,  61.) 

5.  EvTDBNCE — Harmless  Error. 

The  admission  of  incompetent  evidence  over  objection  will  not 
reverse  a  judgment  when  it  is  clear  that  such  error  could  have 
worked  no  prejudice  to  the  exceptor,     (p.  63. ) 

6.  Syllabus  ArYBxyrBj}— Pleading— Denial^ Affidavit. 

Syllabus  point  4,  Dix  v.  Robinson,  18  W.  Va.  528,  and  point  1  syl- 
labus. Maxwell  \.  Burbridge,  44  W.  Va.  248,  approved,     (p.  64.) 

Error  to  Circuit  C!ourt,  Wirt  County. 

Action  by  the  Loverin  &  Browne  Company  against  J.  H. 
Bumgarner.  Judgment  for  plaintiff,  and  defendant  brings 
error. 

T.  A.  Brown  and  D.  C.  Casto,  Jr.,  for  plaintiff  in  error. 

F.  T.  LocKHART  and  W.  N.  Miller,  for  defendant  in 
error. 

McWhorter,  President: 

This  is  an  action  of  dgaumpsit  brought  by  the  Loverin  & 
Browne  Co.,  a  corporation,  against  J.  H.  Bumgarner  in  the 
circuit  court  of  Wirt  county  upon  two  guaranties  in  writing, 
the  first  in  the  following  words: 

"For  the  purpose  of  enabling  H.  Bumgarner  to  purchase 
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goods  upon  credit  from  Loverin  &  Browne  Co.,  of  Chicago, 
I  hereby  guarantee  that  said  H.  Bumgarner  shall  promptly 
pay  them  for  all  goods  which  they  may  hereafter  sell  to  him 
upon  credit  until  this  guarantee  is  revoked.  Said  payment 
to  be  made  within  ten  (10)  days  after  receiving  goods,  my  lia- 
bility hereinunder  shall  cover  any  balance  to  become  due  not 
exceeding  Five  Hundred  Dollars.  Goods  ordered  under  this 
Guarantee  may  be  returned  within  10  days  after  receiving 
same  at  invoice  price  if  goods  are  returned  in  good  order 
properly  packed.  Dated,  Elizabeth,  W.  Va.  July  11th, 
1903.     Signed,  J.  H.  Bumgarner,  (Seal)." 

The  second,  without  date,  but  made  in  August  as  appears 
from  the  record,  is  in  addition  to  the  former,  and  is  as  fol- 
lows: "For  the  purpose  of  enabling  Harry  Bumgarner  to  pur- 
chase goods  upon  credit  from  Loverin  &  Browne  Co.,  of  Chi- 
cago, we  or  I  hereby  guarantee  that  said  Harry  Bumgarner 
shall  promptly  pay  them  for  all  goods  which  they  may  here- 
after sell  to  him  upon  credit  until  this  guarantee  is  revoked. 
Said  payment  to  be  made  within  10  days  after  receiving 
goods,  we  or  my  liability  hereinunder  shall  cover  any  balance 
to  become  due  not  exceeding  One  Thousand  Dollars.  Goods 
ordered  under  this  guarantee  may  be  returned  within  10  days 
after  receiving  same  at  invoice  prices  if  freight  charges  are 
paid  and  goods  returned  in  good  order  properly  packed. 
Signed,  J.  H.  Bumgarner,  (Seal)." 

Plaintiff  filed  with  its  declaration  a  bill  of  particulars  show- 
ing that  it  had  sold  in  all  under  said  guaranties  to  Harry 
Bumgarner  goods  to  the  amount  of  $2,001.97  and  had  been 
paid  by  said  Bumgarner  $1,312.46,  leaving  a  balance  due  as 
claimed  of  $681.51,  which  bill  of  particulars  was  duly  sworn 
to  and  the  defendant  notified  that  the  plaintiff  would  rely  up- 
on the  said  stated  account  as  its  bill  of  particulars  upon  the 
trial  of  the  action. 

The  defendant  filed  his  counter  affidavit  that  he  believecl 
there  was  no  sum  due  from  him  to  the  plaintiff  upon  said  de- 
mands stated  in  plaintiff's  declaration  and  entered  his  plea  of 
7i&7^-assumpsit.  The  defendant  also  tendered  his  special  plea. 
that  the  plaintiff  ought  not  to  have  or  maintain  his  said  ac- 
tion against  him,  because  he  says  that  the  contract  which  tVie 
plaintiff  was  seeking  to  enforce  against  him  was  one  in  whicli 
the  defendant  was  a  guarantor  for  Harry  Bumgarner  who 
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was  the  alleged  principal;  that  said  Harry  Bumgarner  was 
the  principal  in  said  contracts  and  that  defendant  was  only 
^arantor  for  said  principal;  that  at  the  time  of  the  making 
of  said  contracts  and  promises  and  undertakings  the  said 
Harry  Bumgarner  was  an  infant  under  the  age  of  twenty-one 
years,  and  that  for  further  plea  defendant  says  that  the  sev- 
eral bills  and  articles  of  goods,  wares  and  merchandise  men- 
tioned in  plaintiff's  declaration  alleged  to  have  been  sold  and 
delivered  to  said  Harry  Bumgarner,  he,  the  said  Harry  Bum- 
gamer,  was  an  infant  and  that  said  goods,  wares  and  mer- 
chandise were  not  necessaries  for  the  said  infant.  Plain- 
tiff took  issue  ux)on  said  plea  and  at  the  October  term,  1904, 
of  said  court  plaintiff  by  leave  of  court  withdrew  its  reply  to 
the  sx)ecial  plea  filed  and  moved  the  court  to  strike  out  said 
special  plea,  which  motion  was  sustained  and  the  said  special 
plea  stricken  out,  to  which  ruling  the  defendant  objected  and 
excepted.  The  defendant  then  tendered  a  second  special  plea, 
which  was  filed  over  the  objections  of  the  plaintiff,  to  which 
ruling  plaintiff  excepted.  Said  special  plea  was  to  the  effect 
that  the  contract  upon  which  the  plaintiff's  action  was  based 
was  a  contract  of  guaranty  that  Harry  Bumgarner,  the  prin- 
cipal, should  be  first  required  to  pay  the  same  and  that  plain- 
tiff should  have  exhausted  its  remedy  against  him  before 
looking  to  the  guarantor;  that  plaintiff  had  been  negligent 
in  not  pursuing  its  remedy  against  Harry  Bumgarner  and 
that  Harry  Bumgarner  was  solvent  at  the  time  of  making  the 
said  accounts  and  at  the  time  of  the  institution  of  the  action 
against  defendant,  and  that  if  Harry  Bumgarner  was  insol- 
vent he  had  become  so  since  default  made  in  the  payment  of 
the  said  claim,  to  which  plea  plaintiff  replied  generally. 

On  the  8th  of  February,  1905,  a  jury  was  sworn  in  the 
case  and  not  being  able  to  agree  upon  a  verdict  were  dis- 
charged. On  the  10th  of  May,  1905,  another  jury  was  em- 
panelled and  sworn,  and  after  hearing  all  the  evidence  and 
the  arguments  of  counsel  and  the  instructions  of  the  court  re- 
turned a  verdict  for  the  plaintiff  assessing  the  damages  at 
$630.99.  The  defendant  then  moved  the  court  to  set  aside 
the  verdict  and  grant  him  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  law  and  the  evidence,  which  mo- 
tion was  overruled  by  the  court  and  judgment  entered  upon 
said  verdict. 

4 


50  LovERiN  &  Browne  Co.  v,  Bumgarner.  [59 

In  the  progress  of  the  trial  the  defendant  took  severah  bills 
of  exceptions,  which  were  signed,  sealed  and  saved  to  the  de- 
fendant. The  case  was  brought  to  this  C!ourt  upon  writ  of 
error  and  supersedeas. 

The  first  cause  of  error  assigned  is  in  overruling  the  mo- 
tion of  defendant  to  set  aside  the  verdict  of  the  jury  and 
^rant  him  a  new  trial.  This  assignment  will  be  disposed  of 
in  connection  with  other  assignments  hereinafter  treated  rel- 
ative to  the  admission  of  testimony  objected  to  by  the  de- 
fendant. 

The  second  assignment  is  that  the  court  erred  in  giving  to 
the  jury  Instructions  Nos.  1,  3,  4,  5  and  6  asked  for  by  the 
plaintiff  and  set  out  in  bill  of  exceptions  No.  5;  and  the  third 
assignment  in  refusing  to  give  to  the  jury  defendant's  in- 
struction No.  2  as  set  out  in  bill  of  exceptions  No.  6.  These 
instructions  involve  the  character  and  effect  of  the  two  writ- 
ten guaranties  made  by  the  defendant  J.  H.  Bumgarner  and 
filed  with  the  plaintiff's  declaration.  The  plaintiff's  instruc- 
tions as  set  out  in  bill  of  exceptions  No.  5  are  to  the  effect 
that  if  the  jury  should  believe  from  the  evidence  that  the  de- 
fendant signed  and  executed  to  the  plaintiff  the  guarantee 
contracts  sued  upon  and  shown  in  evidence,  and  that  upon 
the  faith  of  such  guarantees  Harry  Bumgarner  or  H.  Bum- 
garner obtained  the  goods  sued  for  from  plaintiff  and  did  not 
pay  for  some  of  the  same  within  ten  days  thereafter  as  pro- 
vided for  in  said  contracts,  then  the  defendant  became  at 
once  liable  to  pay  for  the  said  goods  up  to  the  limit  of  his 
guarantee  contracts  and  plaintiff  was  not  bound  to  first  pur- 
sue the  principal  before  instituting  this  suit  on  said  guaran- 
tee contracts  and  shovild  find  for  the  plaintiff  the  value  of  all 
such  goods  as  they  should  find  from  tlie  evidence  had  not 
been  paid  for  by  the  principal  within  such  limits.  These  in- 
structions are  given  on  the  theory  that  the  guaranties  sued 
upon  are  unconditional  guaranties  for  the  payment  of  the 
money  for  Harry  Bumgarner  within  ten  days  after  the  de- 
livery of  the  goods  to  said  Harry  Bumgarner  on  the  default 
or  failure  of  the  principal  to  pay  the  same.  Harry  Bumgar- 
ner was  the  infant  son  of  the  defendant,  J.  H.  Bumgarner, 
who  was  anxious  to  start  him  in  business  and  for  that  pur- 
pose made  the  guaranties  sued  upon  in  this  case.  The  goods 
furnished  to  Harry  Bumgarner  under  these  guaranties  were 
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not  shipped  to  any  place  of  business  of  the  said  Harry  Bum- 
garner  but  were  sold  by  him  to  his  customers  and  put  up  in 
packa^s  to  fill  the  orders  received  by  plaintiff  from  Harry 
Bumgarner  and  the  goods  shipped  in  packages  convenient  to 
be  delivered,  and  consigned  to  the  plaintiff  itself  at  such 
places  as  would  be  most  convenient  for  the  delivery  by  the 
add  Harry  Bumgarner,  and  the  bills  of  lading  were  sent  en- 
dorsed over  by  the  plaintiff  to  Harry  Bumgarner  and  in  a 
few  instances  endorsed  by  plaintiff  over  to  defendant  to  be  by 
him  endorsed  over  to  Harry  Bumgarner  to  enable  him  to  get 
the  goods.  The  circumstances  of  this  case  clearly  indicate 
that  the  defendant  intended  by  his  guaranty  to  be  primarily 
liable  for  the  goods  so  delivered  to  his  son  who  was  a  mere 
boy,  not  competent  under  the  law  to  contract  or  do  business 
for  himself,  and  it  was  evidently  contemplated  that  the  ten 
days  after  the  receipt  of  the  goods  were  given  as  time  for 
Harry  Bumgarner  to  deliver  the  goods  and  collect  the  money 
and  make  inmiediate  payment  thereof  to  the  plaintiff  less  the 
profits  to  the  said  Harry  Bumgarner.  It  is  not  reasonable  to 
suppose  that  plaintiff  would  have  knowingly  entered  into  a 
business  arrangement  with  an  infant  and  furnished  him  goods 
to  sell  and  collect  the  proceeds,  and  it  take  all  the  risk  of  be- 
ing defeated  in  its  collection  of  the  price  of  the  goods  on 
his  plea  of  infancy.  The  proposition  is  too  unbusinesslike  to 
be  entertained  for  a  moment  and  defendant,  knowing  this, 
fully  intended  that  his  guaranty  should  be  absolute  and  un- 
conditional and  his  correspondence  with  the  plaintiff,  at  least 
such  of  it  as  was  properly  admitted  as  evidence  at  the  trial, 
clearly  shows  his  intention  in  the  premises  to  that  effect.  It 
is  shown  that  he  furnished  money  to  his.  son,  Harry  Bumgar- 
ner, on  at  least  one  occasion,  a  check  for  $400  to  pay  on  his 
indebtedness  to  plaintiff,  of  which  Harry  paid  to  plaintiff  on- 
ly $300.  In  Arents  v.  Commomoealth^  18  Grat.  750,  it  is 
held  that  although  in  general  the  contract  of  a  guarantor  is 
to  pay,  if  after  due  diligence  the  debt  cannot  be  made  out  of 
the  principal,  yet  the  intention  of  the  parties  must  govern, 
and  if  it  was  the  guarantor's  intention  to  make  himself  liable 
on  the  default  of  the  principal  debtor  without  the  use  of  the 
ordinary  means  to  compel  payment  by  him  or  proof  of  his 
insolvency  he  will  be  held  accordingly.  That  his  contract  in 
such  a  case  is  a  guaranty  of  payment  or  of  punctual  payment 
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by  the  principal  debtor  and  not  merely  a  gruaranty  of  solven- 
cy or  of  ultimate  payment  after  the  usual  means  of  enforcing 
it  are  employed.     In  the  18th  Grat.  case  cited  above,  Joynes, 
J.  in  delivering  the  opinion  of  the  court  at  page  770,  after 
discussing  the  diflferences  between  the  contract  of  a  guaran- 
tor and  that  of  a  surety,  says:  "But  while  this  distinction  ex- 
ists, in  general,  between  the  contract  of  a  surety  and  the  con- 
tract of  a  guarantor,  we  must,  in  every  case,  look  to  the 
terms  of  the  guaranty  and  to  the  circumstances  under  which 
it  was  made,  to  ascertain,  by  the  rules  of  construction,  the 
character  and  extent  of  the  undertaking.     If  it  thus  appears 
to  have  been  the  intention  of  the  guarantor  to  make  himself 
liable  on  the  default  of  the  principal  debtor,  without  the  use 
of  the  ordinary  means  to  compel  payment  by  him,  or  proof 
of  his  insolvency,  he  will  be  held  liable  accordingly.     His 
contract,  in  such  a  case,  is  a  guaranty  of  payment,  or  of 
punctual  payment,  by  the  principal  debtor,  and  not  merely  a 
guaranty  of  solvency,  or  of  ultimate  payment,  after  the  usual 
means  of  enforcing  it  are  employed."     See  also  Douglas  v. 
Reynolds,  32  U.  S.  (7  Pet.)  113,  at  page  126.      In  City  of 
Memphis  V.  Broicn,  20  Wall.  289,  the  contracts  there  under 
consideration  contained  a  provision  as  follows:  "The  City  of 
Memphis  will  and  does  hereby  guaranty  to  the  contractor  the 
payment  of  said  accounts  as  so  assessed  against  the  property 
owner,  or  owners  for  the  pavement  according  to  the  plans  and 
specifications."    The  opinion  of  the  court  at  page  311  refer- 
ring to  this  provision  says:   "It  will  be  perceived  that  this  is  a 
a  guarantee  of  payment  and  not  of  collection  merely,  and  up- 
on which,  upon  general  principles  of  law,  a  suit  may  be  com- 
menced   againt    the  guarantor  without  any    previous   suit 
against  the  principal.''     Citing  Railroad  Compaivy  v.  How- 
ard, 7  Wall.  407;  Zalrishie  v.  Railroad  Company,  23  How. 
381;  Leggett  v.  Raymond,  6  Hill  641.     In  Camphdl  v.  Ba^ 
Ictr,  46  Pa.  St.  243,  it  is  held:  "A  guaranty  of  the  payment 
of  a  note  'when  due,'  is  broken  by  non-payment  at  maturity: 
and  the  guarantor  is  then  liable  upon  his  contract  to  the 
creditor,  who  is^not  bound  either  to  pursue  the  principal  or 
show  his  insolvency."    And  so  in  Roheiis  v.  RiddU,  79  Pa. 
St.  468:  "ATguaranty  of  the  payment  of  a  written  obliga- 
tion 'according  to  its  terms'  is  broken  by  non-payment  when 
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the  time  for  payment  arrives,  and  the  guarantor  is  liable 
without  pursuing  the  debtor  to  insolvency." 

The  defendant  to  maintain  his  proposition  that  the  guaran- 
ties sued  upon  were  the  ordinary  collateral  and  secondary 
guaranties  of  payment,  only  after  plaintiflf's  remedy  against 
the  principal  should  be  exhausted,  relies  upon  the  case  of 
Building  cfe  Loan  Association  v.  Engle^  45  W.  Va.  588,  and 
Keanw  v.  Montgomery^  4  W.  Va.  29.  In  the  45th  W .  Va. 
case  the  guaranty  was  upon  a  loan  of  $800  from  the  Loan  As- 
sociation to  Frank  Engle  to  secure  which  Engle  had  executed 
a  mortgage  on  certain  property  and  had  given  bond,  and  the 
guaranty  was,  "the  payment  of  said  sum  of  eight  hundred 
dollars  by  the  said  Engle  to  the  said  company,  on  the  terms 
and  in  the  manner  set  out  in  said  bond  and  mortgage."  The 
bond  and  mortgage  were  according  to  the  forms  and  terms 
peculiar  to  building  and  loan  association  contracts  and  the 
guaranty  could  only  mean  that  in  case  the  mortgaged  prop- 
erty failed  to  pay  the  debt,  in  case  it  had  to  be  resorted  to, 
and  further  that  the  bond  of  Engle  should  prove  insufficient, 
to  supplement  it  by  the  payment  of  any  balance  remaining 
unpaid  after  exhausting  the  mortgaged  property,  the  guar- 
antors would  then  be  liable,  their  guaranty  not  being  for  the 
payment  of  money  absolutely  at  or  within  a  specified  time, 
but  "on  the  terms  and  in  the  manner  set  out  in  said  bond  and 
mortgage,"  so  that  it  was  clearly  the  intention  of  the  parties 
that  they  should  exhaust  not  only  the  mortgage  but  pursue 
the  bond,  when  the  guarantors  would  be  liable  for  any  defi- 
ciency after  the  mortgage  and  bond  were  proven  insufficient. 
Id  case  of  Reams  v.  Montgomery ^  as  stated  by  the  Court  at 
page  40,  "Whether  the  defendant  is  guarantor  or  maker,  de- 
pends on  the  understanding  of  the  parties.  ***** 
*  *  if  a  stranger  endorse  his  name  in  blank  on  the  back  of 
paper  not  negotiable,  he  is  prima  facie  guarantor,  but  this 
presumption  may  be  rebutted  by  showing  the  original  under- 
standing of  the  parties,  by  showing  an  express  agreement 
otherwise,  or  by  showing  circumstances  from  which  one  may 
be  inferred."  Brandt  on  Suretyship,  section  116,  page  256, 
says:  "When  the  terms  of  a  guaranty  of  payment  fix  the 
time  within  which  the  payment  shall  be  ma<:le,  if  the  payment 
is  not  made  within  the  time  prescribed  there  is  a  breach  of 
the  guaranty,  and  no  steps  need  be  taken  against  the  princi- 
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pal,  nor  need  his  insolvency  be  shown  in  order  to  charge  the 
guarantor." — And  cases  there  cited.  In  Tobacco  Company/  v. 
Heid^  62  Fed.  Eep.  962,  the  court  quotes  with  approval  from 
Band.  Com.  Paper,  section  850,  where  it  is  said:  ''A  guaran- 
ty may  be  absolute  or  conditional.  One  who  guaranties  pay- 
ment becomes  absolutely  liable  on  any  default  of  payment  by 
his  principal."  In  Moore  v.  Holt^  10  Grat.  284,  it  is  said  at 
page  294:  "But  as  a  guaranty  is  regarded  as  a  mercantile  in- 
struinent,  it  is  not  to  be  interpreted  by  any  strict  technical 
rules  of  construction,  but  by  what  may  be  fairly  presumed  to 
have  been  the  intention  and  understanding  of  the  parties. " 
Citing  Douglas  v.  Reynolds^  7  Pet.  113;  Bell  v.  Brxien^  1 
How.  169;  Lee  v.  Dick,  10  Pet.  482.  Steam's  Suretyship, 
section  61:  "If  the  liability  of  the  promisor  is  fixed  by  the 
mere  default  of  the  principal  it  is  an  absolute  guaranty,  but 
if  the  promisor's  liability  depends  upon  any  other  event  than 
the  non-performance  of  the  principal  it  is  a  conditional  guar- 
.anty.  ******  xt  is  not  necessary  to  first  pursue 
and  exhaust  the  principal  before  proceeding  against  the  guar- 
antor in  cases  where  the  guaranty  is  absolute."  See  also  25 
Cent.  Dig.  191,  section  89. 

It  seems  unnecessary  to  cite  further  authorities  upon  this 
proposition.  That  the  defendant's  guaranties  in  this  case  are 
absolute  and  unconditional,  from  the  circumstances  of  the 
case  and  the  authorities,  is  unquestionable.  This  being  so, 
the  instructions  asked  by  the  plaintiflf  and  given  by  the  court 
were  properly  given;  and,  because  this  is  so  and  the  instruc- 
tion asked  for  by  the  defendant  and  refused  by  the  court,  be- 
ing based  upon  the  opposite  theory  that  the  guaranties  were 
conditional  and  required  the  principal  to  be  pursued  to  insol- 
vency, the  same  was  properly  refused. 

Bills  of  exceptions  Nos.  1,  2  and  3  go  to  the  rulings  of  the 
court  in  admitting  certain  testimony  over  the  objection  of  the 
defendant.  Tlie  first  objection  is  an  objection  to  the  reading 
of  the  deposition  of  Arthur  Coon  taken  in  Chicago  on  the  5th 
day  of  April,  1905,  first,  because  of  the  insufficiency  of  the 
notice  and  the  service  thereof.  The  notice  seems  to  be  very 
full  as  to  when  and  where  the  same  should  be  taken  and  ample 
time  given,  the  notice  was  served  by  a  deputy  sheriff  of  Wirt 
county  by  delivering  a  copy  of  the  same  "into  the  hands  of 
J.  II.   Bumgarner  in  Wirt  County,   W.  Va.,   March  20th, 
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1905. "  It  is  further  objected  to  because  it  is  not  properly 
certified.  The  objector  points  out  no  deficiency  in  the  certi- 
fication and  it  appears  to  be  sufficient.  A  third  general  ob- 
jection is  '^because  the  notice  shows  that  the  deposition  taken 
under  it  shows  that  the  same  were  to  be  read  on  behalf  of  the 
witness  and  not  on  behalf  of  the  plaintiflP."  It  is  only  neces- 
sary in  reply  to  this  objection  to  say  that  the  notice  shows  no 
such  thing,  but  says  the  depositions  to  be  taken  are  "to  be 
read  in  evidence  in  my  behalf  in  the  trial  of  a  certain  action 
at  law  now  pending  in  the  circuit  court  of  Wirt  county,  State 
of  West  Virginia,  in  which  action  the  undersigned  is  plaintiff 
and  you  are  defendant."  This  notice  was  addressed  to  J.  H. 
Bumgarner  and  signed  by  Loverin  &  Browne  Co.,  plaintiff, 
by  counsel.  Upon  the  introduction  and  reading  of  the  depo- 
sitions of  Arthur  Coon  at  the  trial  we  have  a  labyrinth  of 
objections  and  exceptions  being  almost  without  number.  The 
plaintiff  undertook  to  prove  by  the  witness,  Arthur  Coon,  the 
written  correspondence  between  the  plaintiff  and  the  defend- 
ant as  well  as  that  between  the  plaintiff  and  Harry  Bumgar- 
ner concerning  the  shipment  and  delivery  of  goods  and  the 
receipt  of  orders  for  same,  and  enclosing  bills  of  lading  which 
were  always  made  to  plamtiff  consignee,  and  either  endorsed 
over  to  Harry  Bumgarner  to  enable  him  to  receive  the  goods 
shipped,  or  endorsed  over  to  defendant  to  be  by  him  endorsed 
over  to  Harry  Bumgarner.  Some  of  these  exceptions  are 
well  taken  because  they  fail  to  show  with  particularity  the 
enclosing  of  letters  in  envelopes  and  stamping  them  and 
placing  the  same  in  the  post  office,  but-  content  themselves 
with  such  proof  as  the  following  as  a  sample:  the  witness  tes- 
tified that  "On  the  31st  day  of  August,  1903,  Loverin  & 
Browne  Company  sent  a  letter  to  Harry  Bumgarner  enclos- 
ing a  statement  of  his  account  showing  a  balance  due  to  Lov- 
erin &  Browne  Company  of  $468.94  and  asking  him  to  re- 
mit"' &c.,  without  saying  how  the  letter  was  sent,  whether  by 
mail,  private  messenger  or  otherwise,  and  then  offer  the  let- 
ter press  copies  of  such  letters  as  secondary  evidence,  the 
original  letters  not  being  in  possession  of  the  plaintiff,  or  un- 
der its  control.  In  most  of  such  cases  on  such  objections  the 
letter  itself  was  permitted  to  go  in  evidence  and  so  much  of 
the  witness'  testimony  as  related  to  the  contents  of  the  letter 
was  stricken  out.      On  the  25th  day  of  November,  1904,  the 
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plaintiff  caused  to  be  served  on  the  defendant  a  notice,  dated 
October  24th,  1904,  to  produce  on  the  trial  of  said  action  cer- 
tain letters  written  to  the  defendant  by  the  plaintiff  in  rela- 
tion to  the  matters  here  in  controversy,  giving  the  dates 
thereof  and  notifying  him  that  upon  his  failure  to  produce 
such  letters  it  would  offer  secondary  evidence  of  the  contents 
thereof.  On  the  23rd  of  September,  1903,  plaintiff  wrote  a 
letter  to  defendant  notifying  him  of  the  balance  due  on  ac- 
count of  Harry  Bumgarner  to  that  date  $684.32,  that  there 
would  be  a  credit  on  such  balance  of  about  $40,  on  account 
of  goods  returned  as  soon  as  they  were  in,  and  informing  him 
that  they  had  written  Harry  Bumgarner  several  times  re- 
questing him  to  keep  his  account  paid  up  to  date  but  he 
seemed  to  be  getting  behind,  which  was  the  reason  of  this  no- 
tice, and  asked  defendant  to  take  up  the  matter  with  him  and 
have  him  settle  the  matter  as  soon  as  possible,  as  they  could 
not  have  the  matter  run  so  long.  October  6th,  1903,  the 
plaintiff  received  from  J.  H.  Bumgarner  a  letter  requesting  a 
statement  of  Harry  Bumgarner's  account,  whicli  letter  wit- 
ness stated  was  mislaid  and  plaintiff  was  unable  to  produce 
the  same  on  trial,  at  any  rate  on  the  same  day,  October  6th, 
plaintiff  wrote  a  letter  to  defendant  replying  to  said  request 
enclosing  statement  of  Harry  Bumgarner's  account  showing 
balance  then  due  plaintiff  of  $890.37,  called  his  attention  to 
the  fact  that  they  had  repeatedly  requested  Harry  Bumgarner 
to  settle  this  account  but  that  he  had  kept  putting  it  off  from 
time  to  time  and  that  the  account  ought  to  be  all  settled  by 
that  time  *'with  the  exception  of  the  last  shipment,  which  we 
presume  has  not  yet  been  delivered."  And  informing  him 
that  a  credit  would  go  on  the  account  of  about  $60  or  $70  for 
merchandise  that  was  not  yet  in,  and  asking  him  to  take  up 
the  matter  at  once  and  arrange  for  an  immediate  settlement. 
On  the  8th  of  October,  1903,  plaintiff  received  a  letter 
from  J.  H.  Bumgarner,  dated  October  7th,  in  which  he  says, 
"I  wrote  you  about  a  week  ago  for  a  statement  of  Harry 
Bumgarner  a-c  with  you,  as  he  is  my  son  and  I  am  on  his 
bond  I  think  it  jiusfis  to  me  to  have  a  full  statement  of  all  the 
Business  he  has  do?),  the  total  amount  of  goods  shipped  to 
him  &  also  the  Commission  he  would  be  entitled  to.''''  On  the 
same  day,  the  8th  of  October,  plaintiff  wrote  defendant  that  it 
had  mailed  him  statements  on  the  7th  and  ijresumed  that  he 
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had  received  them  by  that  time,  stating  that  the  amount  of 
shipments  itemized  in  those  statements  was  simply  the  net 
cost  of  the  goods  shipped  and  was  the  balance  due  the  plain- 
tiff, that  it  had  nothing  to  do  with  the  commission.  Witness 
stated  that  on  October  15th  plaintiff  wrote  to  defendant  that 
it  had  received  $300  from  Harry  Bumgarner  since  sending 
statement  to  J.  H.  Bumgarner,  which  had  been  credited  to 
his  account.  On  the  same  day,  October  15th,  J.  H.  Bumgar- 
ner wrote  plaintiff  enclosing  freight  bill  of  $2.25  for  which 
he  asked  plaintiff  to  give  his  son  Gay  Bumgarner  credit,  and 
says,  "I  don't  want  my  boys  to  owe  anybody  when  it  ought 
'  to  be  paid  but  they  have  sold  a  good  many  goods  but  it  seems 
they  come  out  behind  at  every  shipment  and  I  have  to  make 
up  the  deficiency."  Then  in  a  postscript  he  adds  "Please  let 
me  know  at  once  how  Harry  Bumgarner  stands  with  his  a-c. 
I  sent  him  a  check  for  $400  that  he  said  he  had  fell  behind 
and  that  he  could  square  up  with  that  amount."  On  the  19th 
day  of  October  plaintiff  received  from  defendant  a  letter 
dated  October  l7th,  1903,  as  follows: 

"ElizalMh,  W.  Va.,  Oct.  17,  1903.  Loverin  Browne  Co. 
Dear  Sirs: — I  rec.  your  letter  stating  that  Harry  Bumgarner 
had  sent  $300  to  be  credited  on  his  a-c,  when  I  had  sent  him 
my  check  for  $400,  which  was  to  be  sent  to  you.  It  does 
seem  to  me  that  he  eitlier  spends  all  the  money  he  gets  for 
goods  or  keeps  it  &  if  he  is  not  reducing  his  a-c  I  don't  want 
you  to  send  him  any  more  goods  on  my  a-c  so  send  me  a 
statement  of  all  the  money  he  has  ever  sent  you  since  he  com- 
menced business  with  you  &  in  the  mean  time  don't  send  him 
any  more  goods  on  my  Bond  u?)till  you  hear  from  me." 

This  letter  is  in  answer  to  the  letter  of  plaintiff  informing 
bim  of  the  receipt  of  $300  from  Harry  Bumgarner.  It  will 
be  seen  that  in  the  postscript  of  defendant's  letter  of  Octo- 
ber 15th  he  had  mentioned  sending  a  check  to  Harry  Bum- 
earner  for  $400,  when  he  finds  that  he  had  paid  over  to  plain- 
tiff only  $300  of  the  $400  sent  to  him  by  the  defendant  he  is 
inclined  to  not  further  guaranty  payment  for  him.  Witness 
stated  that  on  the  20th  of  October,  1903,  plaintiff  wrote  a 
letter  to  defendant  in  reply  to  his  letter  of  October  15th  en- 
closing the  freight  bill  for  $2.25  and  his  letter  of  October 
17th  countermanding  his  guaranty  of  Harry  Bumgarner, 
which  would  take  effect  of  that  date  and  enclosing  statement 
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of  account  showing  balance  due  of  S737.90,  that  a  little  ship- 
ment of  $9.76  was  made  on  that  day  before  his  countermand 
was  received,  that  the  bill  of  lading  was  mailed  to  Harry 
Bumgarner  and  charged  to  his  account.  This  letter  goes  on 
to  reply  to  defendant's  letter  in  relation  to  the  business  of 
his  sons  when  he  says,  '*they  have  sold  a  good  many  goods 
but  it  seems  as  though  they  come  out  behind  on  every  ship- 
ment and  I  have  to  make  up  the  deficiency,"  and  states  that 
that  was  not  any  fault  of  the  business  they  were  in  but  as 
they  learned  on  good  authority  it  was  the  fault  of  the  dis- 
bursement of  the  funds  they  received,  and  expressed  a  regret 
that  his  sons  had  not  been  careful  about  their  habits;  that 
they  would  be  very  sorry  to  close  their  business  relation  with 
defendant  and  his  sons  but  would  not  advise  that  it  be  con- 
tinued in  the  manner  it  was  then  done.  On  the  22nd  of  Oc- 
tober plaintiff  wrote  to  defendant  that  it  had  received  a  check 
from  Harry  Bumgarner  for  $313.76,  which  it  had  credited 
together  with  $20.40  on  account  of  freight,  also  $32  for  goods 
returned  from  Nelsonville,  to  the  introduction  of  which  last 
named  letter  no  objection  was  made.  On  the  26th  day  of  Oc- 
tober plaintiff  wrote  to  J.  H.  Bumgarner  that  it  had  received 
an  order  from  Harry  Bumgarner  for  delivery  October  30th 
at  Nelsonville,  Ohio,  amounting  to  $375,  stating  that  it  would 
ship  the  goods  to  its  order  and  hold  the  bill  of  lading  until  it 
should  hear  from  defendant,  and  ask  whether  it  should  send 
the  bill  of  lading  to  Harry  Bumgarner  for  the  shipment  and 
charge  same  under  the  guaranty  given  by  defendant  for  his 
account  and  asking  for  a  reply  at  once.  In  reply  to  this  let- 
ter on  the  30th  of  October,  plaintiff  received  from  defendant 
the  following  letter  dated  October  28th: 

'*Your  letter  of  the  26th  Rec.  &  in  reply — Well  you  can 
let  Harry  Bumgarner  have  the  goods  shipped  to  Nelsonville, 
S375,  on  my  bond  and  in  the  mean  time  urge  him  to  send  his 
collections  as  fast  as  he  can.  I  want  to  do  all  I  can  for  the 
boys,  but  don't  want  him  to  get  to  far  behind,  there  is  one 
thing  about  Harry,  he  is  tJioiitij  honest,  but  he  let  a  lot  of 
liis  workers  get  away  w^th  him  &  has  been  reckless  with  his 
money,  but  has  lots  of  ])usiness  about  hira  &  any  advice  you 
will  give  him  to  hold  him  down  will  be  highly  apreciated  by 
me.'" 

Upon  receipt  of  said  letter  plaintiff  mailed  the  bill  of  lad- 
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ing  and  invoice  to  Harry  Bumgarner  at  Nelsonville,  Ohio. 
On  the  6th  day  of  November  plaintiff  wrote  defendant  enclos- 
ing to  him  bill  of  lading  for  shipment  consigned  to  plaintiff 
at  Buchtel,  Ohio,  amounting  to  $23.15,  for  Harry  Bumgar- 
ner, informing  him  that  M.  C.  Clarke  was  there  and  stated 
that  it  was  his  understanding  and  Harry  Bumgarner's  that 
defendant  would  stand  good  for  future  shipments  to  Harry 
Bumgarner  but  that  plaintiff  did  not  understand  it  that  way 
as  defendant  only  instructed  it  to  turn  over  the  Murray  City 
shipment  and  the  Nelsonville  shipment  which  it  had  done,  and 
asked  whether  he  would  stand  good  for  future  shipments  to 
Harry  Bumgarner  up  to  the  amount  of  his  guaranty  and  ask 
for  a  definite  reply  so  there  would  be  no  delay  in  mailing  the 
bill  of  lading  to  Harry  Bumgarner;  and  if  it  was  his  inten- 
tion to  stand  good  for  future  shipments  to  please  endorse  the 
enclosed  bill  of  lading  over  to  Harry  Bumgarner  and  mail  to 
him  at  Nelsonville  so  that  he  could  get  the  goods  and  would 
charge  to  his  account.  Witness  stated  that  on  November  9th, 
plaintiff  made  a  shipment  to  Harry  Bumgarner  to  Glouster, 
Ohio,  for  $58.52,  invoice  of  shipment  mailed  to  Harry  Bum- 
garner at  Glouster  and  bill  of  lading  was  endorsed  over  to  J. 
H.  Bumgarner  and  mailed  to  him  at  Elizabeth,  W.  Va.,  and 
asking  defendant  to  endorse  the  bill  of  lading  over  to  Harry 
Bunagarner  and  mail  to  him  at  Glouster  in  case  he  wished  to 
have  the  goods  charged  to  him  under  his  guaranty,  and  en- 
quiring of  him  about  the  bill  of  lading  mailed  to  him  a  few 
days  before  for  the  same  purpose.  By  letter  dated  Novem- 
ber 9th,  1903,  to  plaintiff,  defendant  acknowledged  the  re- 
ceipt of  this  letter  of  November  6th  and  "in  reply  will  say  I 
want  to  —  what  is  best  to  help  Harry  Bumgarner  and  am 
willing  to  stand  on  his  bond  for  $800,  which  I  think  is  best 
for  all  parties  concerned  and  will  mail  him  the  bill  of  laden 
for  $23.13  and  you  can  let  him  have  the  goods.  Please  let 
me  know  how  his  a-c  stands  and  oblige." 

On  the  13th  of  November  plaintiff  wrote  defendant,  among 
other  things  as  follows:  "We  have  your  letter  of  Nov.  9th 
and  note  what  you  say  about  standing  good  for  future  ship- 
ments made  to  Harry  Bumgarner  to  the  amount  of  $800.00 
and  we  will  be  governed  accordingly.  We  enclose  statement 
of  his  account  to  date,  showing  balance  due  $859.72.  This 
will  be  reduced  somewhat  by  goods  returned.     We  have  also 
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sent  him  statement,  requesting  him  to  arrange  to  settle  with- 
out further  delay,  so  that  we  can  mail  him  bills  of  lading  for 
future  shipments. " 

On  November  12th,  defendant  wrote  plaintiflP:  "I  just  reed, 
a  letter  from  Harry  Bumgarner  stating  that  Mr.  Clarke  would 
make  the  orders  for  goods  in  the  future  and  he  would  work 
for  him  and  that  he  would  not  want  to  ship  any  more  goods 
on  my  bond  until  further  orders."  On  the  14th  of  Novem- 
ber plaintiff  wrote  defendant:  ''We  have  your  letter  of  No- 
vember 12th,  countermanding  guaranty  given  for  account  of 
Harry  Bumgarner,  and  we  will  not  ship  any  more  goods  un- 
der your  guarantee  until  further  instructions  from  you.  We 
wrote  you  yesterday,  sending  statement  of  balance  due  on  his 
account,  which  we  trust  will  be  settled  up  as  soon  as  possi- 
ble." On  the  10th  of  December,  plaintiff  wrote  defendant: 
"As  guarantor  for  the  account  of  Harry  Bumgarner,  we 
hand  you  herewith  statement  of  his  account  to  date,  showing 
balance  due  $689.51.  This  account  has  been  running  some 
time  and  as  we  do  not  see  any  prospects  of  getting  it  out  of 
Harry  Bumgarner  we  shall  have  to  ask  you  to  settle  same. 
Kindly  send  us  draft  by  return  mail  to  balance,  and  oblige." 

This  is  the  amount  of  plaintiff's  claim  as  shown  by  its  bill 
of  particulars  filed  with  its  declaration  which  is  an  itemized 
statement  of  all  the  shipments  made  to  Harry  Bumgarner  as 
well  as  all  payments  made  by  him  during  the  whole  time  of 
their  dealings,  showing  goods  shipped  in  all  to  amount  of 
$2,001.97  and  credits  to  the  amount  of  $1,312.46,  leaving  bal- 
ance due  plaintiff  said  sum  of  $689.51,  which  account  was 
proved  by  the  deposition  of  Arthur  Coon,  bookkeeper  of 
plaintiff,  as  true  and  correct  and  showing  the  true  balance 
unpaid. 

A  notice  hereinbefore  mentioned  given  by  plaintiff  to  de- 
fendant to  produce  certain  letters  written  by  plaintiff  to  de- 
fendant named  specifically  letters  dated  Sept.  23rd,  Oct.  6th, 
Oct.  8th,  Oct.  15th,  Oct.  20th,  Oct.  22nd,  Oct.  26th,  Nov. 
6th,  Nov.  9th,  Nov.  13th,  Nov.  14th,  Dec.  10th,  and  Dec. 
30th,  1903,  respectively.  The  correspondence  between  plain- 
tiff and  defendant  introduced  in  evidence  with  the  deposition 
of  Arthur  Coon,  shows  the  letters  of  defendant  in  reply  to 
letters  of  plaintiff  asking  and  receiving  statements  of  account 
of  his  son,  Harry  Bumgarner,  all  the  time  acknowledging  his 
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liability  to  plaintiff  on  his  ^aranties,  usually  calling  it  his 
bond,  that  he  was  on  the  bond  for  Harry.  Carbon  copies  of 
these  letters  from  plaintiff  to  defendant  from  its  letter  book 
became  admissible  as  secondary  evidence  under  the  notice  to 
defendant  to  produce  the  originals  of  such  letters,  taken  to- 
gether with  replies  thereto  written  by  defendant  which  reply 
letters  are  admissible  without  proof  of  the  hand  writing.  In 
2  Whart.  on  Ev.,  sec.  1328,  it  is  said  a  letter  in  answer  to 
one  written  is  presumed  to  be  genuine.  Bank  v.  Geisthardt^ 
75  N.  W.  582:  ''The  genuineness  of  a  letter  is  sufficiently  es- 
tablished to  permit  its  introduction  in  evidence  when  it  is 
shown  that  it  was  received  in  due  and  regular  course  of  mail 
in  response  to  a  letter  addressed  to  the  supposed  writer.'' 
In  Davis  v.  Rohinson^  67  Iowa  255,  it  is  held:  "Letters  writ- 
ten with  a  typewriter  and  received  by  defendant  through  the 
mail  and  purporting  to  be  answers  to  letters  written  by  him 
to  plaintiffs,  were  admissible  in  evidence  against  plaintiffs 
without  further  proof  that  they  were  written  by  them."  And 
ScofiM  V.  Parlin^  61  Fed.  Rep.  804:  "A  letter  received  in 
due  course  of  mail  in  response  to  a  letter  sent  by  the  receiver 
is  presumed,  in  the  absence  of  any  showing  to  the  contrary, 
to  be  the  letter  of  the  person  whose  name  is  signed  to  it."  1 
Greenleaf  on  Ev.  575  (c),  and  cases  cited;  3  Wig.  on  Ev.  p. 
2893  (d);  1  Ell.  on  Ev.  107;  Cohhs  v.  Glenn  Boom  c&  Lum- 
her  Co.,  49  S.  E.  1005.  In  Ovenston  v.  ^Yihon,  2  Car.  & 
Kir.  1,  cited  by  1  Greenleaf  above,  it  is  held  that  where  a  let- 
ter was  written  by  the  managing  clerk  of  plaintiff's  attorney 
to  the  defendant,  a  letter  received  in  answer  was  admissible 
in  evidence  without  proof  of  the  defendant's  handwriting; 
and  it  was  also  held  that  a  letter  proved  to  be  received  of  an 
earlier  date,  in  the  same  handwriting  as  the  last  mentioned 
letter,  was  likewise  admissible;  and  also  a  copy  of  a  letter 
written  by  the  said  clerk  of  plaintiff's  attorney  of  a  still  earl- 
ier date,  to  which  the  last  mentioned  letter  was  an  answer, 
was  also  given  in  evidence  (the  original  not  having  been  pro- 
duced after  a  notice  to  produce)  without  any  proof  that  the 
original  had  been  put  in  the  post,  or  had  reached  the  defend- 
ant. Boykin  v.  State,  24  Sou.  141  (Fla.);  Plow  Co.  v.  Mun- 
ger,  52  Kan.  371. 

In  defendant's  letter  of  October  28th  to  plaintiff  in  reply 
to  plaintiff's  letter  of  two  days  before  informing  him  that  it 
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had  an  order  from  Harry  Bumgarner  for  delivery  of  goods 
at  Nelsonville,  Ohio,  amounting  to  $375,  and  that  it  would 
hold  the  bill  of  lading  until  it  heard  from  defendant,  he  gave 
plaintiff  explicit  directions  to  ship  them  "on  my  bond  and  in 
the  mean  time  urge  him  (Harry  Bumgarner)  to  send  his  col- 
lections as  fast  as  he  can."  Some  two  or  three  times  defend- 
ant would  temporarily  suspend  his  gu.aranty,  or  his  bond  as 
he  termed  it,  then  would  again  authorize  goods  shipped  to  his 
son  thereon.  Plaintiff  would  sometimes  send  the  bills  of  lad- 
ing endorsed  by  it  to  defendant  and  by  him  to  be  endorsed 
over  to  Harry  Bumgarner  in  case  the  defendant  was  willing 
to  stand  liable  on  his  guaranty  to  plaintiff  for  the  shipments 
which  were  always  made  to  plaintiff  and  could  only  be  re- 
ceived by  the  holder  of  the  bill  of  lading.  The  last  time  de- 
fendant renewed  his  guaranty  waaon  the  9th  of  November, 
1903,  in  response  to  plaintiff's  letter  of  November  6th  as 
above  stated. 

Defendant  J.  H.  Bumgarner  was  present  in  person  at  the 
trial  and  was  placed  upon  the  witness  stand  by  plaintiff  for 
the  purpose  of  showing  and  did  prove  that  his  x)rincipal,  Har- 
ry Bumgarner,  had  become  insane  and  was  an  inmate  of  an 
hospital  for  the  insane;  and  also  for  the  purpose  of  account- 
ing for  papers  supposed  to  be  in  his  possession  relating  to 
this  case  which  he  obtained  from  Harry  Bumgarner.  He  ad- 
mitted to  having  a  large  bundle  of  papers  in  the  courthouse 
at  the  term  of  court  before  that  relating  to  the  case  but 
stated  that  he  had  turned  them  over  to  his  attorney,  Mr.  Cas- 
to.  He  gave  no  testimony  in  relation  to  the  correspondence 
between  either  himself  and  the  plaintiff  or  between  Harry 
Bumgarner  and  plaintiff.  While  the  fact  that  defendant  was 
present  in  person  at  the  trial  and  did  not  as  a  witness  for 
himself  deny  the  authenticity  of  the  letters  purporting  to  be 
signed  by  him  nor  the  fact  that  he  had  received  the  letters  of 
the  plaintiff  put  in  evidence  may  not  be  conclusive  of  any- 
thing, it  strengthens  the  presumption  that  the  letters  were 
received  and  sent  by  him  as  shown.  Railroad  Co.  v.  Rob- 
erts, 10  Col.  App.  87-91.  The  defendant  offered  no  evidence 
in  the  case.  In  addition  to  the  evidence  of  Arthur  Coon, 
who  proves  the  account  of  plaintiff,  J.  G.  Clarke,  a  witness 
for  plaintiff,  testified  that  he  was  with  Harry  Bumgarner,  saw 
the  orders  and  helped  to  deliver  the  goods,  went  with  him  on 
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the  wagon  when  he  was  delivering  them,  saw  the  invoices 
that  were  sent  to  him;  that  he  was  showing  Harry  how  to 
take  the  goods  out  and  they  were  put  in  piles  and  then  taken 
and  delivered  to  the  customers,  the  diflPerent  packages  of 
goods  with  the  orders  on.  Harry  had  several  men  working 
for  him  in  selling  and  delivering  the  goods,  orders  were  ta- 
ken by  all  the  men  and  the  goods  would  all  come  together  to 
Harry.  Clarke  says  Harry  got  the  goods,  that  he  saw  him 
get  them  and  that  he  collected  the  money  for  them,  says 
there  might  have  been  one  order  he  did  not  see  Harry  get, 
he  is  not  sure  about  that  "But  the  other  orders  I  was  with 
him  and  helped  him  receive  them  and  check  them  out  and  dis- 
tribute them  and  deliver  them  and  collect  the  money  for 
them:  that  is,  he  did  the  collecting."  J.  W.  Woodyard  also 
testifies  to  Harry  Bumgarner  receiving  quite  a  large  delivery 
of  goods,  did  not  know  how  much;  Howard  Showalter  also 
helped  Harry  make  delivery  of  two  lots  of  goods  and  Harry 
collected  the  money  for  them.  Arthur  Coon  testifies  to  the 
actual  delivery  of  the  goods,  all  the  shipments,  to  the  com- 
mon carrier  and  the  presumption  is  that  they  were  delivered 
in  due  course  of  business.  I  have  said  above  that  the  excep- 
tions of  defendant  to  the  ruling  of  the  court  in  many  in- 
stances in  admitting  certain  letters  of  plaintiff  to  Harry  Bum- 
garner and  enclosures  therewith,  and  Harry  Bumgarner's  let- 
ters to  plaintiff  over  the  objections  of  defendant  were  well 
taken  because  of  insufficient  proof  of  mailing  and  identifica- 
tion. While  this  is  true  they  were  immaterial  errors  not 
prejudicial  to  the  defendant.  If  all  such  objections  had  been 
sustained  and  the  evidence  excluded,  still  the  i)laintiff  had 
ample  proof  to  sustain  its  action  and  to  entitle  it  to  its  ver- 
dict. In  Railroad  Co.  v.  Roberts,  10  Col.  App.  87,  it  is 
held:  "The  admission  of  incompetent  evidence  over  objection 
should  not  reverse  a  case  when  it  is  clear  such  evidence  could 
have  worked  no  prejudice."  And  Plow  Co.  v.  Munger,  52 
Kan.  371,  it  is  held  :  "Immaterial  errors  not  prejudicial  to 
the  rights  of  the  defeated  party  are  no  ground  for  a  new 
trial." 

During  the  trial  the  defendant  demanded  the  production  of 
the  plaintiff's  books  of  original  entry  and  excepted  to  the 
ruling  of  the  court  in  overruling  his  motion.  The  production 
of  the  books  at  the  time  they  were  so  demanded  would  have 
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been  a  great  inconvenience  and  could  not  have  been  done  ex- 
cept at  much  delay  in  the  trial,  and  they  should  have  been 
called  for,  if  wanted,  at  the  taking  of  the  deposition  of  Ar- 
thur Coon;  the  bookkeeper,  which  deposition  was  taken  in 
the  City  of  Chicago  where  the  plaintiff's  place  of  business 
was.  The  account  from  the  books  made  by  said  bookkeeper 
and  filed  with  the  declaration  and  proved  by  him  from  entries 
made  in  the  due  course  of  business  was  proved  in  the  usual 
way  of  proving  accounts  in  asstimpnit  according  to  the  uni- 
versal practice  in  our  courts  and  was  sufficient.  Yinal  v. 
Gilrnan^  21  W.  Va.  301.  •  Counsel  for  defendant  says  plain- 
tiff failed  to  show  that  notice  was  given  to  defendant  of  the 
failure  of  his  principal,  Harry  Bumgarner,  to  pay  for  the 
goods  purchased  within  a  reasonable  time  after  default.  It  is 
shown  that  statements  were  furnished  him  of  the  status  of 
his  son's  account  time  after  time  and  several  times  at  his  re- 
quest. Counsel  for  defendant  further  claims  that  the  decla- 
ration was  not  good,  but  seems  to  forget  that  he  failed  to  de- 
mur to  the  declaration.  Section  3,  chapter  134,  Code,  pro- 
vides that  no  judgment  shall  be  stayed  or  reversed  for  any 
defect,  imperfection  or  omission  in  the  pleadings,  which  might 
have  been  taken  advantage  of  on  a  demurrer  or  answer  but 
was  not  so  taken  advantage  of.  Land  and  Improvement  Co. 
V.  Kaim^  80  Va.  589.  Counsel  for  defendant  says  it  was  error 
to  admit  in  evidence  the  guaranties  mentioned  in  the  declara- 
tion and  excepted  to  the  ruling  of  the  court  in  refusing  to 
strike  them  out  as  evidence.  Section  40,  chapter  125,  Code, 
says:  ''Where  a  declaration  or  other  pleading  alleges  that  any 
person  made,  endorsed,  assigned  or  accepted  any  writing,  no 
proof  of  the  handwriting  of  such  person  shall  be  required, 
unless  the  fact  be  denied  by  an  affidavit  with  the  plea  which 
puts  it  in  issue."  Dixy.  Hobinson,  18  W.  Va.  528;  Jfax- 
well  V.  Burhridge^  44  W.  Va.  248,  in  which  last  case  it  is 
held  that  unless  the  affidavit  is  filed  denying  such  paper,  it  is 
error  to  admit  testimony  attacking  the  genuineness  thereof. 
For  the  reasons  stated  there  is  no  reversible  error  in  the 
judgment  of  the  circuit  court  and  the  same  is  affirmed. 

Affirjned. 
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CHARLESTON 

Day  v.  Fay  et  al. 

State  v.   Day  et  al. 

Submitted  February  13,  1906.      Decided  February  20,  1906. 

1.  Taxation— Tax  Sale— Affidavit  of  Sheriff . 

The  syUabus  in  State  v.  M^Eldoioney,  et  al,  55  W.  Va.  1,  (47  S. 
E.  653),  approved,     (p.  68,) 

2.  Principal   and  Agent— ^wrf^nce  of  Agency— Burden  of  Proof. 

Where  a  tax  deed  is  sought  to  be  set  aside  on  the  ground  that 
the  vendee  therein  was  the  agent  of  the  former  owner  to  pay  the 
taxes  on  the  land  conveyed,  the  burden  is  on  the  party  seeking 
to  set  such  deed  aside  to  prove  such  agency,    (p.  68.) 

3.  Taxation — Setting  Aside  Tax  Deeds — Allegata  et  Probata, 

A  case  where  the  evidence  is  insufficient  to  establish  the  allega- 
tions of  the  bill.     (p.  75.) 

(McWhorter,  President,  dissenting): 

Appeal  from  Circuit  Court,  Greenbrier  County. 
Bills  by  Alice  C.  Day  against  H.  H.  Fay  and  others  and 
by  the  State  against  Alice  C.  Day  and  others.      Decree   for 
Alice  C.  Day  against  A.  G.  Williams,  and  bill  by  the  State 
dismissed;  and  the  State  and  said  Wliliams  appeal. 

Affirmed  in  part. 

Reversed  in  part. 

Bill  of  Alice  C.  Day  Dismissed. 

Williams  &  Dice,  for  appellants. 

John  W.  Arbuckle,  Henry  Gilmer,  W.  G.  Mathews, 
and  Watts,  Gaines,  Davis  &  Mathews,   for  appellees. 

Sanders,  Judge: 

On  Dec.  19,  1857,  John  Williams,  the  father  of  A.  G. 
William,  the  appellant,  granted  to  the  father  of  the  appellee, 
A.  G.  Chenoweth,  a  tract  of  400  acres  of  land,  situated  in 
Greenbrier  county.  A.  G.  Chenoweth  was  a  minister  of 
the  Methodist  Episcopal  church,  and,  for  some  time  prior  to 
the  war  between  the  States,  was  stationed  at  Frankford,  in 
Greenbrier  county,  but  removed  from  that  place,    and  died 
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intestate,  in  the  year  1864,  in  the  State  of  Indiana,  leaving  a 
widow  and  several  children. 

The  widow,  Ann  C.  Chenoweth,  died  testate  in  the  year 
1881,  devising  all  her  property,  both  real  and  personal,  to 
her  daughter,  the  appellee  here. 

This  tract  of  400  acres  of  land  was  returned  delinquent 
for  the  non-payment  of  taxes  thereon  for  the  years  1885  and 
1886,  and  sold  on  the  7th  day  of  November,  1887,  and  pur- 
chased by  the  appellant,  A.  G.  Williams,  and  the  clerk 
of  the  county  court  of  Greenbrier  county,  on  the  l7th 
day  of  May,  1889,  made  him  a  deed  for  it.  On  the  22nd 
day  of  December,  1890,  Williams  conveyed  said  tract  of  land 
to  H.  H.  Fay  and  others,  trustee  of  the  Gauley  Coal  Land 
Association. 

On  the  4th  day  of  February,  1903,  the  plaintiff,  Alice  C. 
Day,  filed  her  bill  in  the  circuit  court  of  Greenbrier  county, 
^alleging  that  during  the  life  time  of  her  father,  A.  G.  Cheno- 
weth, the  taxes  on  this  land  had  been  regularly  paid,  and  that 
after  his  death  her  mother  made  arrangements  with  the  ap- 
pellant, A.  G.  Williams,  by  which  he  was  to  pay  the  taxes 
on  this  tract  of  land,  and  that  her  mother  sent  to  him,  at 
stated  times,  money  to  cover  the  amounts  paid  by  him  on  said 
taxes;  and  that,  up  to  the  death  of  Mrs.  Chenoweth,  in  the 
year,  1881,  Williams  faithfully  and  conscientiously  attended 
to  the  matter  for  her.  That  after  the  death  of  her  mother, 
she  wrote  to  the  Auditor  of  this  State,  and  also  to  the  clerk 
of  the  circuit  court  of  Greenbrier  county,  for  information, 
and  through  information  derived  from  this  correspondence, 
she  was  placed  in  communication  with  J.  H.  and  S.  B.  Wil- 
liams, brothers  of  A.  G.  Williams,  and  wrote  to  them  in  re- 
gard to  the  matter.  That  she  received  a  reply  from  S.*  B. 
Williams,  telling  her  that  A.  G.  Williams  had  been  pa^-ing 
the  taxes  on  the  land  for  Mrs.  Chenoweth;  and  that,  acting 
upon  this  letter  she,  in  1882,  wrote  to  A.  G.  Williams  in 
regard  to  the  land  and  the  payment  of  taxes  thereon;  and, 
growing  out  of  the  correspondence  thus  begun,  and  what 
is  shown  of  the  previous  dealings  between  Mrs.  Chenoweth 
and  the  appellant,  A.  G.  Williams,  Mrs.  Day  claims  that 
Williams  became  her  agent  to  pay  the  taxes,  and  that  the 
purchase  of  the  land  by  him  at  the  tax  sale  in  1887  should 
be  held  to  be  a  purchase  for  her,  and  that  the  conveyance  to 
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the  Grauley  Ck>al  Land  Association  should  be  set  aside. 
Plaintiff's  bill  is  drawn  with  double  a3i)ect,  and  seeks,  first, 
to  have  the  various  deeds  constituting  the  title  of  the  Gau- 
ley  Coal  Land  Company,  to  which  company  this  land  was 
conveyed  by  the  Gauley  Coal  Land  Association,  set  aside, 
and  to  recover  the  land  for  the  alleged  reason  that  the 
sheriff's  affidavit  to  his  return  of  the  list  of  lands  sold  in 
November,  1887,  is  fatally  defective.  But  this  is  not  in- 
sisted upon  in  this -Court.  Second,  it  seeks  to  re- 
cover the  land  on  the  alleged  ground  that  A.  G.  Williams 
was  the  agent  of  plaintiff  for  the  purpose  of  paying  her  tax 
on  this  land,  and  that  he  failed  to  pay  said  taxes  and  suffered 
the  land  to  be  returned  delinquent  and  purchased  it  at  the 
tax  sale,  in  his  own  name,  in  violation  of  his  trust;  and  that 
the  Gauley  Coal  Land  Association  purchased  the  land  from 
him  with  knowledge  of  said  alleged  agency.  And  in  the 
event  plaintiff  should  fail  to  establish  the  fact  that  said  com- 
pany took  the  land  with  notice  of  such  agency,  the  bill  prays 
that  she  may  be  decreed  the  value  of  said  land  against  the 
plaintiff. 

The  State  of  West  Virginia,  at  October  rules,  1903,  filed 
a  bill  setting  up  that  a  tract  of  400  acres  of  land,  situated  in 
Meadow  Bluff  district,  in  Greenbrier  county,  was  forfeited  in 
the  name  of  A.  G.  Chenoweth  for  failure  to  enter  the  same 
for  taxation  after  the  year  1900,  and  was  liable  to  be  sold 
for  the  benefit  of  the  school  fund.  The  defendant,  Alice 
C.  Day,  filed  her  answer,  denying  that  said  land  was  for- 
feited, on  the  ground  that  Williams  was  her  agent  to  pay  the 
taxes,  but,  in  the  event  that  the  court  should  hold  that  said 
title  was  forfeited,  she  asked  to  be  allowed  to  redeem.  The 
final  decree  shows  that  these  two  causes  were  heard  to- 
gether, and  the  bill  filed  by  the  State  was  dismissed,  and 
a  recovery  taken  in  favor  of  the  plaintiff,  Alice  C.  Day, 
against  the  defendant,  A.  G.  Williams,  for  $9,000,  and 
from  which  decree  the  State  and  A.  G.  Williams  have  ap- 
pealed. 

The  claim  made  by  the  plaintiff,  Alice  C.  Day,  in  her  bill, 
that  the  tax  deed  from  Buster,  Clerk,  to  Williams,  is  void 
for  irregularities  in  the  proceeding  under  which  it  was  made, 
has  been  abandoned;  or,  at  least,  is  not  insisted  upon  in  this 
Court,  and  it  will  only  be  necessary  to  state  that  it  is  no 
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longer  an  open  question  in  this  State  that  such  irregularities 
as  are  complained  of  will  not  vitiate  a  tax  deed,  but  are  cured 
.  by  the  provisions  of  section  25,  chapter  31,  Code.  Boggess 
V.  Scott,  48  W.  Va.  316;  State  v.  McEldcmney,  54  W.  Va, 
696;  Kendall  v.  Scott,  48  W.  Va.  251;  State  v.  McEldaw- 
ney,  4Y  S.  E.  R.  653;  Homage,  et  al  v.  Lnbodm,,  et  al..  de- 
cided at  this  term. 

This  brings  us  to  the  consideration  of  the  claim  made  by  the 
plaintiflP,  Alice  C.  Day,  that  A.  G.  Williams  was  her  agent  to 
pay  the  taxes  on  the  400  acre  tract,  and  tlmt  he  failed  to  do 
so,  and  suflPered  the  land  to  be  returned  delinquent,  and  pur- 
chased it  at  the  tax  sale  in  his  own  name,  in  violation  of  his 
trust  with  her.  The  burden  is  upon  Mrs.  Day  to  show  such 
agency,  or  the  existence  of  such  relation,  between  herself  and 
Williams,  as  rendered  it  improper  for  Williams  to  become 
the  purchaser.  Has  she  done  so?  This  question  can  be  very 
clearly  answered  in  the  negative;  and  it  is  hardly  necessary, 
when  a  case  turns  purely  upon  a  question  of  fact,  for  this 
Court  to  undertake  in  detail  to  point  out  the  reasons  for  its 
conclusions;  but  a  brief  reference  to  the  facts  in  this  case 
will  be  made  to  show  the  false  clamor  of  the  plaintiflP,  Mrs. 
Day. 

A.  G.  Chenoweth  died  in  1864  and  Mrs.  Chenoweth  in 
1881.  Mrs.  Day  claims  that  A.  G.  Williams  was  the  agent 
of  her  mother,  during  her  life  time,  to  pay  the  taxes  on  this 
land,  but  the  only  evidence  tending  to  show  this  is  that  A. 
G.  Williams  himself  admits  that  at  one  time  he  received 
some  money  from  his  brother,  S.  B.  Williams,  which  had 
been  sent  to  S.  B.  Williams  by  Mrs.  Chenoweth  to  apply 
on  the  taxes,  and  that  he,  A.  G.  Williams,  paid  it  to  the 
sheriflp.  This  is  the  only  money  shown  to  have  come  into 
his  hands  from  Mrs.  Chenoweth,  and  it  is  also  shown  that  he 
applied  it  as  he  was  requested  to  do.  By  Mrs.  Chenoweth's 
will  Mrs.  Day  was  made  her  sole  devisee,  yet,  if  such  ever 
existed,  she  has  utterly  failed  to  produce  any  correspondence 
between  her  mother  and  A.  H.  Williams  in  reference  to  this 
land,  or  the  payment  of  taxes  thereon. 

At  the  time  of  the  death  of  her  mother,  Mrs.  Day  was  liv- 
ing in  Michigan,  and  soon  thereafter  she  wrote  to  the 
Auditor  of  this  State,  and  to  the  clerk  of  the  county  court 
of  Greenbrier  county,  in  reference  to  this  400  acre  tract, 
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and,  as  a  result  of  this  correspondence,  she  was  put  into 
communication  with  J.  H.  and  S.  B.  Williams,  brothers  of 
A.  G.  Williams,  and  wrote  to  them,  and,  on  Oct.  12,  ]881, 
she  received  a  reply  from  S.  B.  Williams,  telling  her  that  A. 
G.  Williams  said  he  had  received  money  from  her  mother 
and  had  kept  the  taxes  paid  up  until  that  time.  This  letter, 
of  course,  is  not  evidence  against  A.  G.  Williams.  Mrs. 
Day  paid  no  further  attention  to  the  matter  until  Nov.  28, 
1882,  more  than  a  year  after  she  received  the  letter  from 
S.  B.  Williams,  when  she  wrote  to  A.  G.  Williams,  in  re- 
gard to  the  land  and  the  payment  of  taxes  thereon.  This 
letter  is  significant  in  view  of  the  alleged  agency  of  A.  G. 
Williams,  as  the  whole  tenor  of  the  letter  is  that  Mrs.  Day 
desires  to  know  the  amount  of  the  taxes,  and  when  they  fall 
due,  so  that  she  can  attend  to  it.  She  says,  '*Will  you 
be  so  kind  as  to  let  me  know  when  they  fall  due  and  how 
much  it  is  so  that  I  can  relieve  you  in  future?"  There  is 
no  intimation  that  she  wanted  him  continue  as  her  agent, 
admitting  that  he  had  been  the  agent  of  her  mother.  In 
reply  to  this  letter,  Mrs.  Day  received  a  postal  card,  dated 
Dec.  14,  1882,  and  signed  by  A.  G.  Williams,  but  which  is 
admittedly  not  in  his  handwriting.  A  great  deal  of  evidence 
was  taken  in  an  endeavor  to  establish  the  fact  that  this  postal 
is  in  the  handwriting  of  one  James  A.  Donnally,  a  stepson 
of  Williams;  and  »who  attended  to  a  great  deal  of  business 
for  him;  and  Williams  himself  says  that  it  looks  to  be  in  Don- 
nally's  handwriting,  and  that  he  doesn't  believe  that  Don- 
nally would  have  written  it  without  being  authorized  so  to 
do.  Counsel  for  Mrs.  Day  attach  great  importance  to  this 
postal,  and  interpret  the  words,  "I  will  attend  to  the  busi- 
ness for  your  mother,"  as  meaning  that  Williams  would 
attend  to  it  for  Mrs.  Day  on  account  of  her  mother.  But 
Mrs.  Day  herself  places  a  diflPerent  interpretation  upon  it. 
In  her  deposition,  she  says:  "The  reference  in  the  card  to 
his  attending  to  the  business  for  my  mother  means  the 
method  he  would  use  in  transferring  the  legal  title  of  the 
land  from  my  mother  or  otherwise  to  me."  And,  while 
it  is  now  admitted  that  the  postal  was  writen  by  some  one 
other  than  Williams,  she  says,  in  her  deposition,  "I  am 
familiar  with  A.  G.  Williams'  signature  and  handwriting, 
having  frequently  read  letters  from  him  to  my  mother,  and 
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also  from  having  received  letters  from  him,  and  I  identify 
the  writing  on  the  postal  card  and  the  signature  as  his"  But 
Williams  goes  further  in  the  postal  card,  and  says:  "James 
Ejiight,  a  good  friend  is  the  sheriff  and  is  perfectly  safe  if 
you  write  him  at  Lewisburg  all  will  be  right."  Here  he 
gives  her  the  name  and  address  of  the  tax  collector,  and  sug- 
gests that  she  write  him  in  regard  to  the  matter.  What  more 
could  Mrs.  Day  expect  from  Williams  in  the  payment  of 
taxes,  or  looking  after  this  land  for  her,  after  he  had  given  her 
the  information  for  which  she  asked  in  her  letter?  After  the 
receipt  of  the  postal  card,  Mrs.  Day  says  that  she  wrote  to 
A.  G.  Williams  to  pay  the  taxes  and  keep  an  account  of  the 
amount,  and  send  same  to  her,  and  she  would  reimburse  him, 
and  that  she  received  a  reply  from  him,  in  which  he  stated 
that  the  amount  was  a  mere  trifle,  that  he  would  pay  it 
along  with  his  own  taxes,  that  the  amount  was  so  small  it 
had  not  impressed  itself  upon  him,  but  that  at  some  time  he 
would  furnish  her  such  statement.  She  filed  neither  this 
letter  nor  the  reply  thereto.  The  letter  written  by 
Mrs.  Day  of  date  Nov.  28, 1882,  and  the  postal  reply  thereto, 
is  the  only  correspondence  that  is  shown  to  have  passed  be- 
tween the  parties  prior  to  the  time  that  the  land  was  re- 
turned delinquent,  purchased  by  Williams  and  conveyed  to 
him.  Upon  this  correspondence,  and  the  letter  which  she 
claims  to  have  received  from  Williams  saying  that  he  would 
pay  the  taxes,  Mrs.  Day  predicates  the  agency  which  is 
the  foundation  for  her  suit.  She  nowhere  shows,  or  attempts 
to  show,  that  Williams  ever  received  one  cent  of  money  from 
her  to  be  applied  on  the  payment  of  these  taxes.  The  burden 
of  proof  is  upon  her  to  establish  agency ,  and  she  endeavors  to 
do  so  mainly  on  the  contents  of  a  letter  which  she  does  not  file, 
but  the  loss  of  which  she  accounts  for  by  the  fact  that,  owing 
to  the  ill  health  of  herself  and  her  first  husband,  Smart, 
she  was  almost  continually  traveling;  and  also  by  the  fact 
that  she  was  an  authoress  and  magazine  editor,  with  a  great 
many  manuscripts  to  examine,  and  a  large  correspondence 
in  many  countries.  Williams  denies  that  he  ever  wrote  the 
letter  which  she  claims  to  have  received  from  him  saying  that 
the  taxes  were  a  mere  trifle,  but,  on  the  contrary,  says  that 
he  himself  was  hard  pressed,  during  the  time  that  this  trans- 
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action  is  alleged  to  have  occurred,  to  keep  the  taxes  paid  on 
the  land  owned  by  him. 

After  the  year  1882,  nothing  further  appears  to  have  been 
done  by  Mrs.  Day  until  1891,  when  she  wrote  to  A.  G. 
Williams  that  she  was  coming  to  Ronceverte,  and  for  him 
to  meet  her  there.  She  came  to  Ronceverte,  and  met  Wil- 
liams for  the  first  time  at  a  county  fair  held  at  Lewisburg,  at 
which  time  she  says  that  Williams  told  her  that  the  land 
had  been  sold  and  purchased  by  him,  but  that  it  was  a  ben- 
efit to  her  that  he  had  done  so;  that  he  would  buy  the  land 
from  her,  and  a  price  of  $3,000  was  named,  or  convey  her 
another  tract  in  lieu  thereof,  or  re-convey  to  her  the  tract  pur- 
chased. Williams  denies  that  he  ever  offered  to  re-convey  the 
land  to  her,  but  says  that  he,  at  that  time,  told  her  that  he  had 
sold  and  conveyed  the  land  to  the  Grauley  C!oal  Land  Associa- 
tion, but  he  admits  that  he  offered  to  convey  her  another  tract  in 
lieu  of  the  one  purchased  by  him,  and  says  that  he  always  in- 
tended to  convey  the  land  itself,  or  other  lands  of  equal  value, 
to  the  proper  claimant,  but  that  Mrs.  Day,  when  she  came  to 
see  him  in  1902  in  regard  to  the  matter,  claimed  that  he 
was  her  agent  to  pay  the  taxes,  and,  inasmuch  as  he  did  not 
consider  that  he  was  under  any  legal  obligation  to  her,  he 
refused  to  do  anything  in  the  premises.  Williams'  claim  that 
he  told  Mrs.  Day  in  1891  that  he  had  conveyed  the  land  to 
the  Gauley  Coal  Land  Association  is  borne  out  by  the  fact  that 
when,  in  1892,  her  husband,  Smart,  visited  Williams  with 
a  view  to  looking  at  the  land  which  Williams  was  to  convey 
to  her,  Williams  wrote  her  a  letter,  in  which  he  stated 
that  *'if  you  will  make  me  such  title  as  will  remove  all  clouds 
from  the  present  one,  then  I  will  make  you  in  consideration 
thereof  a  deed  to  two  hundred  and  fifty  acres  of  my  land." 
This  letter  was  sufficient,  on  its  face,  to  notify  her  that 
either  he  had  disposed  of  the  land  and  could  not  convey  it  to 
her,  or  that,  if  he  still  had  it,  he  would  not  convey  it  tx)  her. 
In  either  event,  it  was  her  duty  to  proceed  promptly  to  re- 
cover it;  but,  instead,  she  did  nothing  further  until  the  year 
1902,  ten  years  thereafter,  when  she  came  to  Greenbrier 
county,  and,  as  she  claims,  learned  for  the  first  time  that  Wil- 
liams had  disposed  of  the  land. 

There  was  no  taxes  paid  on  this  land  for  the  years  1881  to 
1886,   inclusive,  by  any  one,  until  after  it  had  been  returned 


72  Dat  v.  Fay  et  al.     State  v.  Day  et  al.  [59 

delinquent  and  sold.  Mrs.  Day  alleges  in  her  bill  that  the 
taxes  for  the  years  1881  to  1884,  inclusive,  were  paid  by 
Williams,  and  this  is  true,  but  these  taxes  were  not  paid 
until  1890,  after  the  land  had  been  returned  delinquent 
and  sold  for  the  taxes  of  1885  and  1886,  and  purchased 
by  him.  Williams  says  that  the  only  reason  he  paid 
these  taxes  was,  that  the  sheriff  still  held  the  tickets,  and 
would  have  lost  the  amount  represented  by  them,  had  he 
not  done  so. 

Admitting,  for  the  sake  of  argument,  that  A.  G.  Williams 
was  the  agent  of  Mrs.  Chenoweth,  during  her  life  time,  to 
pay  the  taxes  which  the  plaintiff,  Mrs.  Day,  has  wholly 
failed  to  establish,  yet  the  agency  terminated  upon  the  death 
of  Mrs.  Chenoweth,  and  even  if  it  were  true  that  Mrs.  Chen- 
oweth furnished  the  money  with  which  to  pay  the  taxes  up 
until  the  year  1880,  it  is  equally  true  that  during  the  entire 
time  of  the  alleged  transaction  between  Mrs.  Day  and  Wil- 
liams, extending  over  a  period  of  more  than  twenty  years, 
not  one  cent  of  money  was  ever  paid  by  her  on  these  taxes, 
and  nowhere  hj^s  she  showm  that  Williams  was  her  agent  to 
pay  them  for  her.  On  the  contrary,  in  the  only  letter 
which  she  wrote  to  Williams  before  the  tax  sale,  and 
the  purchase  by  him  of  the  land,  she  asks  him  to  give 
her  the  amount  of  the  taxes,  and  when  they  became  due,  so 
that  she  could  take  the  matter  in  her  own  hands  and  relieve 
him  in  future. 

Mrs.  Day,  in  her  deposition,  says:  "I  have  read  letters 
written  by  my  mother  to  the  Williamses,  and  especially  A. 
G.  Williams,  and  also  letters  from  the  latter  to  my  mother 
with  reference  to  the  payment  of  taxes  on  this  land,  and 
know  from  my  own  knowledge  that  mother  sent  Albert  G. 
Williams  money  from  time  to  time  before  her  death  in  1881 
to  pay  taxes  on  this  land."  Where  are  these  letters?  Being 
the  sole  devisee  of  her  mother,  it  is  only  reasonable  to  sup- 
pose that,  after  her  death,  Mrs.  Day  came  into  possession 
of  all  her  papers,  yet  she  does  not  produce  the  letters  to 
which  she  refers  in  her  testimony,  and  gives  no  excuse  for  not 
doing  so.  And  again,  this  testimony  is  not  consistent  when 
viewed  in  the  light  of  her  actions  after  the  death  of  her 
mother.  If  A.  G.  Williams  had  been  attending  to  the 
matter  of  paying  the  taxes  for  her  mother,  as  she  says,  and 
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she  was  aware  of  the  fact,  it  would  hardly  have  been  neces- 
sary for  her  to  have  written  to  the  Secretary  of  State  and  to 
the  clerk  of  the  county  court  of  Greenbrier  county,  to  as- 
certain whether  or  not  the  taxes  had  been  paid,  and  if  so, 
by  whom.  Then  it  is  shown,  by  her  own  testimony,  that 
she  wrote  first  to  S.  B.  Williams,  and  not  until  1882  did  she 
communicate  with  A.  G.  Williams,  the  man,  who,  accord- 
ing to  her  own  contention,  had  been  paying  the  taxes  all 
these  years. 

Viewed  in  the  light  of  all  the  circumstances,  and  given  the 
greatest  weight  possible  for  Mrs.  Day,  the  evidence  wholly 
fails  to  show  that  A.  G,  Williams  was  the  agent  for  either 
Mrs.  Chenoweth  or  Mrs.  Day  in  the  matter  of  paying  taxes 
on  this  land. 

We  recognize  the  rule  laid  down  by  this  Court  that  if  the 
evidence  is  conflicting  and  contradictory  to  such  an  extent 
that  reasonable  men  may  differ  as  to  the  true  preponderance 
thereof,  this  Court  will  not  reverse  the  finding  of  the  circuit 
court;  but,  to  secure  such  reversal,  the  evidence,  when 
sifted,  must  plainly  preponderate  against  the  decree. 
Xaughtoii  V.  Taylor^  50  W.  Va.  233;  Kenneivlg  v.  Moore^ 
49  W.  Va.  323;  BaiUy  v.  Calfee,  49  W.  Va.  630;  ^\aver 
V.  Akin,  48  W.  Va.  456;  Camden  v.  Beicing,  47  W.  Va. 
310;  Whipskeyx.  Nicholm,  47  W.  Va.  Z^\  Mclntonhx.  Oil 
Co.,  47  W.  Va.  382;  Spurgln  v.  Spurgin,  47  W.  Va.  38, 
and  many  other  cases  laying  down  the  same  rule.  But  this 
rule  does  not  apply  to  the  case  we  have  here,  and  should 
only  apply  where  the  evidence  is  conflicting,  and  when, 
upon  the  whole  evidence,  it  is  doubtful  as  to  what  decree 
should  be  entered;  and  then,  again,  it  certainly  does  not 
apply  where  the  decree  has  been  rendered  in  favor  of  one 
who  has  not  made  out  a  prima  facie  case.  A  prima  facie 
case  must  always  be  made  out,  and  in  the  establishment  there- 
of, and  in  the  proof  rebutting  such  prima  facie  case,  if  there 
is  such  a  conflict  in  the  evidence  as  to  render  it  doubtful 
what  conclusion  should  be  reached,  then  this  court  should 
accept  the  conclusions  of  the  trial  Judge;  but  the  plaintiff, 
Mrs.  Day,  has  wholly  failed,  in  our  opinion,  to  establish  even 
a  prima  facie  case,  and  this  being  so,  the  question  of  con- 
flict of  testimony  does  not  arise.  As  before  noted,  the  very 
basic  principle  relied  on  for  recovery  is   that   Williams  was 
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her  agent,  and  in  her  endeavor  to  show  this  we  can  but  con- 
clude that  she  has  entirely  failed.  Counsel  for  Mrs.  Day 
cite  the  case  of  Ruffnei\  Donnally  <fe  Co,  v.  Hewitt^  7  W» 
Va.  604,  to  show  that  an  agent  may  be  ordinarily  appointed 
by  parol,  in  the  broad  sense  of  that  terra,  at  the  comraon  law^ 
that  is,  by  verbal  declaration,  in  writing  not  under  seal,  or 
by  acts  and  iraplications;  and  also  cites  Story  on  Agency,  sec- 
tions 15  and  54,  to  sustain  the  view  that  an  agency  may  be  crea- 
ted by  express  words  or  acts  of  the  principal,  or  may  be  impUed 
from  his  conduct  or  acquiescence,  and  that  the  nature  and 
extent  of  the  authority  of  an  agent  may  be  implied  or  in- 
ferred from  the  circumstances;  and  that  the  usual  mode  of 
the  appointment  of  an  agent  is  by  an  unwritten  request,  or 
by  implication  from  the  recognition  of  the  principal,  or  from 
his  acquiescence  in  the  acts  of  his  agent.  The  correctness  of 
these  authorities  is  not  and  cannot  be  disputed,  because  they 
enunciate  plain  legal  principles,  but  the  facts  of  this  case  are 
not  such  as  to  make  Williams  the  agent  of  Mrs.  Day,  under 
the  application  of  this  doctrine. 

Then,  again,  a  great  deal  of  authority  is  cited  to  support 
the  view  that  when  an  agency  has  been  once  established  to- 
act  with  reference  to  the  care  of,  and  payment  of  taxes  on 
real  estate,  that  such  an  agency  cannot  be  terminated  with- 
out  proper  and  legal  notice  to  the  principal  of  such  termina- 
tion, and  the  burden  is  upon  the  agent  to  show  the  termina- 
tion; and  particularly  is  it  necessary  when  the  agent  obtains 
property  with  which  he  is  entrusted,  without  the  knowledge 
and  consent  of  the  principal.  Murdoch  v.  Miller^  84  Mo. 
96.  ''Nor  will  an  agent  be  allowed  to  make  use  of  his  posi- 
tion and  information  thereby  obtained  to  acquire  an  interest 
adverse  to  his  principal,  and  any  interest  so  obtained  will 
be  decreed  to  be  held  in  trust  for  the  principal.  That  an 
agent  employed  to  manage  property  cannot  acquire  title 
thereto  by  purchase  at  a  sale  for  taxes  or  sheriflf 's  sale, " 
etc.  1  Am.  &  Eng.  Ency.  Law,  (2d  Ed.),  1085,  and  citing: 
many  cases. 

These  authorities  are  not  questioned,  and  it  is  not  necessary 
for  us  to  discuss  them,  inasmuch  as  we  hold  that  no  agency 
has  been  established. 

This  brings  us  to  the  question  as  to  whether  or  not  the 
court  decreed  properly  in  dismissing  the  bill  of  the  State    in 
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the  second  above  mentioned  cause.  The  decree  in  this  re- 
spect is  so  plainly  right  that  it  is  hardly  necessary  to  make 
any  comment  upon  it.  The  land  was  returned  delinquent 
for  the  non-payment  of  taxes  in  the  name  of  A.  G.  Cheno- 
weth,  sold  by  the  State,  purchased  by  Williams  in  1887,  and 
conveyed  to  him  by  the  clerk  of  the  county  court.  This 
conveyed  to  him  all  the  right,  title  and  interest  of  A. 
G.  Chenoweth,  thereby  leaving  no  title  in  him  to  be  for- 
feited, and  since  the  purchase  by  Williams,  the  taxes  have 
been  paid  by  him  and  those  claiming  under  him. 

The  decree  of  the  circuit  court,  dismissing  the  bill  of  the 
State  is  affirmed;  but  it  was  error  to  refuse  to  dismiss  the 
bill  of  the  plaintiff,  Alice  C.  Day,  and  in  taking  a  recovery 
in  her  favor.  Therefore,  in  this  respect,  the  decree  is  re- 
versed, and  her  bill  dismissed. 

Affi/naed  in  part. 

Reversed  in  part. 

Dismissed^  as  to  Alice  C.  Day. 


CHARLESTON 

Lewis,  Hubbard  &  Co.  v.  Montgomery  Supply  Co. 

Submitted  February  13, 1906;      Decided  February  20,  1906. 

1.  Bn^LB  AND  Notes — Presentation  of  Checks — Diligence. 

A  person  receiving  a  check,  on  a  fund  in  the  hands  of  a  bank, 
for  the  amount  of  a  demand  against  the  drawer  thereof,  is  bound 
to  exercise  reasonable  diligence  in  making  presentment  thereof  for 
payment,  if  he  wishes  to  avoid  risk  of  loss  by  insolvency  of  the 
drawee,     (p.  79,  80.) 

2.  Same — Time  for  Presenting. 

If  the  payee  of  the  check  and  the  drawee  reside,  or  have  their 
places  of  business.'.in  the  same  city  or  town,  presentment  must  be 
made  before  the  expiration  of  business  hours  of  the  day  next  after 
tlie  day  of  the  receipt  thereof,     (p.  81.) 

3.  Saxr — Forwarding  hy  Mail. 

If  the  person  receiving  a  check  and  the  bank  on  which  it  is 
drawn  are  in  different  places,  it  must  be  forwarded,  for  present- 
ment, by  mail  or  other  usual  mode  of  transmission,  on  the   next 
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day  after  the  receipt  thereof  at  the  place  in  which  the  payee  re- 
sides or  does  business,  if  reasonably  and  conveniently^  practi- 
cable; and,  if  it  is  not  so  practicable,  then  by  the  next  mail 
or  other  similar  means  of  conveyance,  leaving  after  said  date, 
(p.  8],) 

4.    Samb. 

Neither  payee  nor  his  agent  is  required  to  transmit  such  check 
by  the  only,  or  last,  mail  of  the  day  next  after  its  receipt,  if 
such  mail  closes  or  departs  at  an  hour  so  early  as  to  ren- 
der it  inconvenient  for  the  holder  to  avail  himself  of  it.  (p. 
85.) 

6.    Same. 

What  is  an  unreasonably'  early  hour  in  such  case,  depends  upon  all 
the  circumstances  of  the  transaction  and  situation  of  the  parties; 
and,  the  facts  being  free  from  controversy  and  doubt,  is  a  question 
of  law  for  the  court,     (p.  85.) 

6.  Same — Collection  through  Bank, 

In  the  absence  of  any  agreement  to  the  contrary,  and  of  any 
circumstance,  known  to  the  payee,  making  it  imprudent  to  do  so,  he 
may  endorse  and  deliver  the  check  to  a  bank  for  collection;  but 
this  does  not  extend  the  time  within  which  it  must  be  forwarded 
for  presentment.  The  bank,  however,  in  such  case,  is  not  required 
to  forward  it  on  the  next  day  after  its  receipt  by  the  payee,  if 
there  be  no  reasonably  convenient  means  of  doing  so,  within  the 
banking  hours  of  that  day.     (p.  85.) 

7.  Same — Judicial  Cognizance  of  Existence  of  Banks. 

Though  the  courts  of  this  State  cannot  have  judicial  knowledge 
of  the  existence  of  any  particular  bank,  or  of  any  mode  of  business 
peculiar  to  a  given  bank,  they  will  take  judicial  notice  that,  in  all 
cities  and  towns  of  large  population  and  extensive  business,  within 
their  jurisdiction,  banks  exist,  and  of  the  fact  that  their  operations 
are  governed  by  reasonable  rules  and  regulations,  to  which  par- 
ties dealing  with  them,  or  in  commercial  paper,  are  deemed  to  have 
subjected  themselves,     (p.  87.) 

8.  Same. 

Courts  cannot  take  judicial  notice  of  the  business  hours  of  any 
particular  bank,  but  the  courts  of  this  State  judicially  know  that 
ordinarily  banks  in  the  cities  and  larger  towns  of  the  State  do  not 
open  their  doors  for  business  at  an  earlier  hour  than  9  o*clock  a.  m. 
(p.  88.) 

^.    Bills  and  Notes — Presentation  of  Check. 

The  parties  to  a  check  drawn  on  a  bank  and  sent  to  a  distant 
place  to  be  forwarded  for  presentation,  are  deemed  in  law  to  have 
acted  with  knowledge  of  the  usual  diligent  method  of  making 
such  presentment  through  a  bank  at  the  place  to  which  it  is  sent, 
and  to  have  agreed  to  suffer  any  reasonable  delay  incident  to  such 
mode  of  presentment,    (p.  88.) 
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10.  Same — LiabiUty  of  Drawer  of  OJuek. 

In  such  case,  the  drawer,  by  allowing  his  funds  to  remain  in  the 
drawee  bank,  and  the  payee,  by  accepting  the  check,  evince  belief 
in  the  solvency  of  the  bank,  and  the  former  voluntarily  takes  the 
risk  of  its  solvency  during  the  reasonable  period  necessary  for 
presentment  of  the  check  in  the  usual  manner,    (p.  88.) 

11.  Same. 

The  drawer,  in  delivering  a  check  to  an  agent  of  the  payee, 
having  no  authorif^y  to  endorse  it,  at  the  place  of  business  of  the 
drawer,  impliedly  agrees  to  allow  such  additional  time  for  pre- 
sentment as  may  be  necessary  for  the  transmission  of  the  check  to 
the  principal  of  the  agent,    (p.  88.) 

12.  Same. 

.  Failure  to  present  a  check  does  not  bar  recovery  from  the  drawer, 
if  the  time  intervening  between  delivery  thereof  and  the  failure 
of  the  bank,  is  not  sufficient  for  presentment  by  the  exercise  of 
such  diligence  as  the  law  requires,    (p.  88.) 

13.  Appeal — Revennble  Error — Instructions — Evidence. 

It  is  reversible  error  to  give  an  instruction,  presenting  an  hy- 
pothesis which  has  no  foundation  in  the  evidence  adduced,  un- 
less the  court  can  clearly  see  that  it  did  not  prejudice  the  exceptor, 
(p.  90.) 

14.  Trial — Offer  of  Evidence^ R^eetion. 

An  offer  of  evidence,  not  appearing  in  any  way  to  be  relevant 
and  material,  ii  properly  rejected,     (p.  90.) 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  Lewis,  Hubbard  &  Co.  against  the  Montgomery 
Supply  Company.  Judgment  for  defendant,  and  plaintiffs 
bring  error. 

JRevet'sed. 

Berkeley  Minor,  Jr.  and  Patne  &  Hamilton,  for  plain- 
tiffs in  error. 

Dillon  &  Nuckoli^,  for  defendant  in  error. 

POFFENBARGEK,  JUDGEI 

A  question  of  commercial  law  arises  on  this  record.  Lewis, 
Hubbard  &  Co.,  of  the  city  of  Charleston,  doing  a  wholesale 
business  in  groceries,  had,  prior  to  the  24th  day  of  Septem- 
ber, 1900,  sold  goods  to  the  Montgomery  Supply  Co.,  doing 
a  retail  grocery  business  in  the  town  of  Montgomery,  and,  on 
that  di^,  there  was  due  from  said  last  mentioned  concern  the 
sum  of  $183.69.     On  that  day  W.  G.  Hubbard,  a  traveling 
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salesman  for  Lewis,  Hubbard  &  Co.,  was  at  Montgomery, 
called  upon  the  Montgomery  Supply  Co.,  received  from  it, 
not  earlier  than  four  o'clock  p.  m.  of  that  day,  a  check  for 
the  amount  of  the  bill,  payable  to  Lewis,  Hubbard  &  Co. , 
drawn  on  the  Montgomery  Banking  &  Trust  Co.,  a  bank  in 
Montgomery,  neglected  or  failed  to  forward  the  same  to  his 
principal,  and  went  on  from  Montgomery  to  call  upon  other 
customers  of  his  house,  taking  the  check  with  him.  He  re- 
ceived the  check  on  Monday,  the  24th  day  of  September, 
and,  on  Friday,  September  28th,  the  Montgomery  Banking 
&  Trust  Co.  failed  to  open  its  doors  for  business,  went  into 
the  hands  of  a  receiver  and  finally  paid  a  small  percentage 
to  its  depositors.  The  drawer  of  the  check  had  aniple 
funds  in  the  bank  to  pay  it,  and  it  presumably  would  have 
been  paid,  had  it  been  presented  for  •  payment,  at  any 
time  during  banking  hours  on  Thursday  the  27th.  It  was 
afterwards  sent  to  the  bank  through  proper  channels  and 
protested. 

This  action  was  brought  by  Lewis,  Hubbard  &  Co.  against 
the  drawer  of  the  check,  in  a  justice's  court,  and  went  from 
that  court  to  the  circuit  court  of  Fayette  county,  where  judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$26.60,  the  amount  received  by  the  defendant  as  a  dividend 
on  its  deposits  from  the  assets  of  the  defunct  bank.  This 
judgment  being  substantially  one  for  the  defendant,  the 
plaintiff  has  brought  the  case  to  this  Court  on  a  writ  of 
error. 

From  the  testimony  in  the  case,  it  appears  that  Hubbard 
had  authority  to  collect  and  to  give  receipts  for  his  collec- 
tions, but  did  not  have  authority  to  endorse  checks  in  the 
name  of  his  principal  and  receive  money  thereon.  It  fur- 
ther appears  that,  had  he  promptly  mailed  the  check  to  his 
principal,  it  would  have  been  received  by  it  the  following: 
day,  and,  if  discounted  at  Charleston  on  the  same  day  and 
promptly  forwarded  back  to  Montgomery  within  business 
hours  of  that  day,  it  would  have  reached  the  latter  place  not 
earlier  than  Wednesday  morning.  The  mails  left  Montgom- 
ery for  Charleston  three  times  a  day,  namely  about  noon, 
between  three  o'clock  and  five  o'clock  p.  m.  and  between 
seven  o'clock  and  eight  o'clock  p.  m.  The  first  two  reached 
Charleston  in  about  one  hour's  time.     But  the  last  one,  de- 
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livery  was  made  in  Charleston  the  next  day.  The  east  bound 
train  took  western  mail  at  Montgomery,  carried  it  east  and 
delivered  it  to  a  west  bound  train  which  passed  Charleston  at 
about  three  a.  m.  the  next  morning.  The  mails  from  Char- 
leston reached  Montgomery  twice  a  day,  one  at  about  six 
A.  M.  and  the  other  between  ten  and  eleven  a.  m.  It  was  by 
the  latter  one  that  mail  could  be  posted  at  Charleston  and  be 
received  at  Montgomery  on  the  same  day.  If,  therefore, 
the  plaintiff  was  bound  by  law  to  exercise  the  utmost  dili- 
gence possible  under  the  circumstances  to  obtain  the  money 
on  the  check,  and  is  precluded  from  recovery  by  its  failure 
to  exercise  such  diligence,  its  case  would  clearly  fail;  for  it 
could  have  had  the  check  presented  for  payment  at  Montgom- 
ery on  Thursday.  But,  if  the  law  does  not  demand  of  the 
bolder  of  a  check  the  utmost  diligence  and  haste  in  procur- 
ing payment  of  it  by  the  drawee,  the  question  depends 
upon  the  degree  of  diligence  that  is  required.  If  such  dili- 
gence did  not  require  the  discounting  or  depositing  of  the 
check  at  Charleston  on  the  day  of  its  reception  at  that  place 
by  the  plaintiff,  and  it  was  allowable  to  deposit  at  a  Char- 
leston bank  on  the  next  day,  namely,  Wednesday,  it  could 
not  have  reached  Montgomery  until  Thursday,  unless  de- 
posited and  forwarded  early  in  the  morning,  for  the  last  mail 
from  Charleston  to  Montgomery  left  on  that  day  not  later  than 
ten  o'clock  a.  m.,  for  it  arrived  at  Montgomery  between  ten 
and  eleven  o'clock  a.  m.  The  mail  for  that  train  would  proba- 
bly close  by  9:30  o'clock  a.  m.  If  the  plaintiff  was  bound  to 
put  the  check  in  the  hands  of  the  bank  in  time  for  that  mail 
on  Wednesday,  it  was  necessary,  therefore,  to  do  so  on  Tues- 
day or  at  an  early  hour  on  Wednesday.  If  the  plaintiff 
was  bound  to  deposit  it  on  the  same  day  of  its  reception 
and  the  Charleston  bank  was  not  required  to  forward  it  until 
the  next  day,  it  would  not  have  reached  Montgomery  until 
Thursday,  unless  mailed  at  an  early  hour  on  Wednesday.  If 
so,  and  the  Charleston  bank  had  the  whole  of  the  business 
day  in  which  to  mail  it,  it  would  not  have  reached  Montgom- 
ery until  Thursday.  If  it  had  been  received  at  Montgomery 
by  the  agent  or  correspondent  of  the  Charleston  bank  on 
Thursday,  then  the  question  arises,  whether  the  agent  or 
correspondent  was  bound  to  present  it  on  the  day  of  its 
reception  or  was  entitled  to  hold    it  until   the   next  day. 
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Friday.  Upon  the  answers  to  these  questions,  to  be  found 
in  the  principles  declared  by  the  courts,  the  correctness  of 
some  of  the  positions  taken  by  the  attorneys  in  the  case,  de- 
pends. 

In  some  respects,  the  rights  of  the  parties  to  a  check, 
drawn  by  an  individual  on  a  bank,  are  governed  by  the 
principles  applicable  to  the  parties  to  an  inland  bill  of  ex- 
change; but  not  in  all  respects.  Notice  of  dishonor  and 
non-payment  of  a  check,  and  diligence  in  the  presentation 
thereof  are  required,  only  when  it  is  necessary  to  protect  the 
drawer  from  loss  by  reason  of  the  failure  of  the  drawee, 
holding  funds  of  the  drawer  sufficient  to  pay  the  check.  Pre- 
sumably the  check  is  drawn  upon  funds  in  the  hands  of  the 
drawee  belonging  to  the  drawer,  and  amounts  to  an  appro- 
priation thereof  in  favor  of  the  payee  on  the  check,  and  he 
owes  to  the  drawer  the  duty  of  exercising  a  certain  amount 
of  diligence  to  obtain  payment  in  order  to  prevent  a  loss  to 
the  drawer  by  reason  of  failure  of  the  bank.  In  other  words, 
if  he  fails  to  perform  such  duty,  the  loss  falls  upon  himself 
and  he  is  barred  by  law  of  any  right  to  recover  against  the 
maker  of  the  check.  If,  by  delay  in  presentation,  a  loss 
occurs,  the  payee  or  holder  is  deemed  to  have  extended  credit 
to  the  bank,  and  must  suffer  the  consequences.  Cox  v.  Booiie^ 
8  W.  Va.  500;  ComptouY.  Gllnian,  19  W.  Va.  312;  Pursellv. 
Allemong  cfe  Son,  22  Grat.  739;  5  Am.  &  Eng.  Ency.  Law 
1030;  Parsons  on  Notes  and  Bills,  Vol.  II  pp.  58,  59;  Bank 
V.  Bank,  10  Wall.  380. 

For  the  reasons  above  stated,  presentation  of  the  check  for 
payment,  at  the  bank  on  which  it  is  drawn,  must  be  made 
within  a  reasonable  time,  and  what  is  a  reasonable  time  de- 
pends upon  the  situation  of  the  parties  with  reference  to  one 
another  and  with  reference  to  the  bank,  and  all  other  material 
facts  and  circumstances  entering  into  the  transaction.  When 
the  drawee  and  payee  are  in  the  same  town  or  city,  presenta- 
tion must  be  made  not  later  than  the  next  day  after  the  re- 
ception of  the  check,  unless  there  is  some  understanding  or 
agreement  to  the  contrary  or  some  circumstance  intervenes 
or  is  connected  with  the  transaction  sufficient  to  vary  the 
rule;  but  it  is  sufficient  to  present  it  at  any  time  on  the  next 
day  within  business  hours.  AUxander  v.  Birchjleld,  1  Car. 
&  Marsh.  75,  (41  E.  C.  L.  47.)    In  that  case,  Tindal,  C.   J., 
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said:  **The  only  tvay  in  which  I  can  state  the  rule  to  you  is 
this,  that,  if  a  party  receive  a  check  on  a  particular  day,  he 
may  present  it  at  any  time  during  banking  hours  on  the  fol- 
lowing day  to  that  on  which  he  received  it."  See  also  to 
the  same  effect  It&ule  v.  Brow/i,  4  Bing.  N.  C.  266,  (33  E.  C. 
L.  347);  Cox  v.  Boone,  8  W.  Va.  500;  Simpson  v.  Ins.  Co., 
44  Cal.  139;  Cawein  v.  BrewinsM,  6  Bush.  (Ky.)  457; 
SchoolfieldY.  J/i><?n,  9  Heisk.  (Tenn.)  171,  Boddington  v. 
ScUencker,  4  Barn.  &  A.  752;  Holmes  v.  Roe,  62  Mich.  199; 
Lloyd  V.  Osborne,  92.  Wis.  93;  5  Am.  &  Eng.  Ency.  Law 
1042.  But  when  the  person  receiving  the  check  is  at  a  place 
different  from  that  of  the  place  of  business  of  the  drawee, 
additional  time  is  allowed.  The  person  receiving  it  need 
not  forward  it  for  presentment  on  the  day  of  its  reception, 
but  may  do  so  on  the  next  day  thereafter,  and  the  person  to 
whom  it  is  forwarded  for  presentation  need  not  present  it  on 
the  day  of  reception,  but  may  do  so  on  the  next  day  after 
he  receives  it.  In  this  case  two  extra  days  are  allowed,  while 
in  the  other  but  one  is  allowed.  5  Am.  &  Eng.  Ency.  Law 
1042;  Moide  v.  Brown,  4  Bing.  N.  C.  266;  Holmes  v.  Roe, 
62  Mich.  199;  Prideaux  v.  Criddle,  L.  R.  4  Q.  B.  455.  Grif- 
fin  V.  Kemp,  46  Ind.  172,  176;  Burkhalter  v.  Bank,  42  N. 
Y.  538;  Parsons  on  Notes  and  Bills,  72.  The  reason  for  this 
indulgence  is  well  stated  by  Story  on  Bills,  section  290,  in 
discussing  the  law  of  notice  of  dishonor  and  protest,  in  which 
the  principle  is  generally  held  to  be  the  same.  He  says: 
"In  the  first  place  then  it  is  not  by  our  law  necessary  in  any 
case  to  give  notice,  either  by  post  or  otherwise,  on  the  very 
day  on  which  the  dishonor  and  protest  took  place,  although 
the  holder  is  at  liberty  to  do  so  at  his  option.  He  is  always 
allowed,  by  law,  a  whole  day  for  this  purpose,  and  is  not 
compellable  to  lay  aside  all  other  business  to  devote  him- 
self to  that  particular  purpose.  For  it  would  be  most  incon- 
venient and  unreasonable  to  require  such  strictness,  as  it 
might  interfere  with  other  business  and  duties  quite  as  press- 
ing and  important;  and  therefore  it  is  sufficient,  if  he  sends 
notice  by  the  post  or  otherwise  by  the  next  day."  The 
same  reason  which  suffices  to  give  two  days,  one  for  recep- 
tion and  the  other  for  presentation,  when  the  payee  and 
drawee  are  at  the  same  place,  justifies  the  general  rule,  al- 
lowing four  days  when  they  are  at  different  places. 

In  view  of  these  principles,  the  way  to  a  conclusion  would 
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seem  to  be  perfectly  clear  but  for  the  circumstance  of  there 
being  no  mail  from  Charleston  to  Montgomery  on  the  after- 
noon of  Wednesday,  the  last  day  allowed  by  the  rule  for 
forwarding  the  check  to  Montgomery.  Did  this  circumstance 
make  it  necessary  to  forward  the  check  in  the  mail  leaving 
Charleston  at  about  nine  or  ten  o'clock  a.  m.  ?  If  not,  and  it 
was  allowable  to  deposit  it  in  the  postoffice  within  business 
hours  on  Wednesday,  it  could  not  have  reached  Montgom- 
ery until  Thursday.  Enough  has  been  stated  to  clearly  de- 
monstrate that  the  utmost  diligence  possible  is  not  required. 
The  payee  is  bound  to  exercise  only  reasonable  diligence 
and  need  not  do  that  which  is  contrary  to,  or  variant  from, 
the  ordinary  and  prudent  mode  of  transacting  business. 
But  the  law  does  seem  to  require  such  action,  within 
reasonable  limitations,  determined  by  considerations  of  con- 
venience, but  not  of  leisure,  as  is  calculated,  in  view  of  the 
possibilities  of  loss,  by  delay,  to  prevent  it.  Hence,  the  two- 
day  rule,  allowed  for  forwarding  notices  or  paper  for  pre- 
sentment, is  subject  to  this  qualification,  namely,  that  it  must 
be  sent  by  the  mail  of  the  second  day.  If  there  be  more 
than  one  mail  on  that  day,  it  need  not  go  by  the  first;  but, 
if  there  be  but  one,  it  must  go  by  it,  unless  it  leave  or 
closes  at  an  unreasonably  early  hour.  The  whole  of  the 
second  day  is  not  allowed,  unless  the  last  mail  of  that  day 
goes  at  the  close  of  business.  To  this  point,  the  American 
authorities  seem  to  be  unanimous. 

They  are  ably  reviewed,  and  the  result  clearly  stated,  by 
Chief  Justice  Green  in  Burgess  v.  Vreeland^  4  Zabr.,  24  N. 
J.  L.  71.  In  that  case,  the  controversy  related  to  present- 
ment, non-payment  and  protest  of  a  note  and  notice  thereof, 
but  the  principles  governing  that  subject  are  applicable  to 
checks,  when  loss  occurs  by  failure  to  promptly  present 
them.  "In  the  more  recent  edition  of  Kent's  Commentaries, 
the  rule  is  stated  thus:  'According  to  the  modern  doctrine, the 
notice  must  be  given  by  the  first  direct  and  regular  convey- 
ance. *  *  *  This  means  the  first  mail  that  goes  aft^r 
the  nedct  to  the  tJiird  day  of  grace;  so  that  if  the  third  day 
of  grace  be  on  Thursday,  and  the  drawer  or  endorser  resides 
out  of  town,  the  notice  may,  indeed,  be  sent  on  Thursday,  but 
must  be  put  into  the  post  office  or  mailed  on  Friday^  so  as  to 
he  fonoarded  as  soon  as  possible  thereafter,     3  Kent's  Com. 
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(6th  ed.)  105,  106.  And  in  note  a  to  page  106,  the  author 
further  states,  that  the  rule  was  laid  down  too  strictly 
in  Lenox  v.  Boherrts^  2  Wheat  373;  viz^  that  notice  of  dis- 
honor must  be  put  into  the  post  office  early  enough  to  be 
sent  by  the  mail  of  the  day  succeeding  the  last  day  of  grace; 
and  that  the  rule,  as  it  is  now  generally  and  best  understood 
in  England  and  in  the  commercial  part  of  the  United  States, 
is,  that  notice  put  into  the  post  office  on  the  next  day  after 
the  third  day  of  grace,  at  any  time  of  the  day  so  as  to  be 
ready  for  the  first  mail  that  goes  thereafter^  is  due  notice, 
though  it  may  not  be  mailed  in  season  to  go  by  the  mail  of 
t?ie  day  after  the  default.  This  is  certainly  very  high  au- 
thority on  a  question  of  commercial  law,  and  the  change  in 
the  statement  of  the  principle  shows  that  it  was  made  delib- 
erately and  upon  examination  and  reflection.  Yet  it  is 
worthy  of  notice  that  this  authority  was  before  this  Court  at 
the  time  of  the  decision  in  the  Sussex  Bank  v.  Baldwin,  It 
has  since  undergone  the  examination  of  other  American 
courts  without  securing  their  concurrence  of  approbation. 
Donnes  v.  The  Planters  BanJc^  1  Smedes  &  Marshall  261; 
Wemple  v.  Dangerfield^  2  Ih,  445.  In  both  these  cases  the 
rule  was  held  to  be,  that  the  notice  must  be  in  the  post  office 
in  time  to  go  by  the  mail  of  the  day  next  after  the  day  of  pro- 
test, if  a  mail  goes  on  that  day,  unless  it  leaves  at  an  unreason- 
ably early  hour.  In  Beckwith  v.  Smith,  22  Maine  155,  it  was 
held  that  the  notice  must  \)e  in  the  post  office  in  season  to  be 
carried  by  the  mail  of  the  next  day  after  the  note  is  dis- 
honored. In  Chick  V.  Pillsburyy  24  Maine,  458,  it  was 
held  by  a  majority  of  the  court,  that  it  is  sufficient  if  notice 
of  the  dishonor  of  a  promissory  note  to  be  put  into  the  mail 
within  a  convenient  time  after  the  commencement  of  business 
on  the  day  succeeding  that  of  the  dishonor.  In  that  case 
the  note  was  protested  in  the  city  of  New  York  on  the  29th  of 
November,  and  on  the  same  day  notice  was  given  to  the  agent 
of  the  plaintiff;  on  the  next  day  notice  of  dishonor,  directed 
to  the  defendant,  at  his  residence  in  Bangor,  Maine,  was  put 
into  the  post  office  in  the  city  of  New  York,  between  twelve 
O'clock  at  noon  and  eight  o'clock  at  night.  So  far  the  facts 
correspond  precisely  with  the  facts  of  the  present  case.  But 
it  was  further  proved  in  the  case  that  there  was  but  one  daily 
mail  from  the  city  of  New  York  by  which  letters  would  go 
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to  Bangor;  that  this  mail  closed  at  six,  and  left  the  city  at 
seven  in  the  morning,  which  in  the  month  of  November 
would  be  soon  after  daylight.  The  counsel  of  the  defendant 
insisted  that  the  notice  was  not  mailed  in  season;  that  it  must 
be  put  into  the  postoffice  in  season  to  go  by  the  mail  of  the 
next  day  after  dishonor,  however  early  it  might  depart.  And 
of  this  opinion  was  Shepley,  J.,  who,  in  elaborate  opinion 
after  an  able  review  of  the  cases,  held  that  the  strictest  rule, 
requiring  in  all  cases  that  the  notice  should  be  mailed  in  season 
for  the  mail  of  the  day  next  after  the  dishonor  of  the  note,  was 
sustained  by  the  weight  of  the  authority.  And  it  is  remark- 
able that  Justice  Kent,  notwithstanding  the  opinion  pre vious- 
ly  expressed,  that  the  party  had  the  whole  of  the  day  fol- 
lowing the  third  day  of  grace  in  which  to  mail  notice  of 
protest,  concludes  the  note  to  which  allusion  has  been  made 
by  saying,  that  he  apprehends  that  the  weight  of  authority 
is  in  favor  of  the  view  of  the  rule  as  taken  by  Mr.  Justice 
Shepley.  But  the  majority  of  the  court  in  Chick  v.  PilUhury 
held  that  the  rule  does  not  require  that  the  notice  should  be 
mailed  in  season  to  go  by  the  mail  of  the  next  day,  however 
early  it  might  close,  but  that  it  extends  to  the  allowance  of  a 
convenient  time  after  the  commencement  of  business  hours 
on  the  next  day  to  prepare  and  dispatch  the  notice;  and  in- 
asmuch as  the  notice  was  mailed  in  season  to  go  by  the  next 
mail,  which  left  on  the  day  succeeding  that  of  the  dishonor 
after  business  hours  had  commenced,  the  notice  in  that  case 
was  adjudged  sufficient.  The  principle  is  precisely  in  ac- 
cordance with  the  ruling  of  this  court  in  the  case  of  The 
SiiSHex  Bank  v.  Baldwin.  There  is,  it  is  believed,  no 
well  considered  adjudication  that  carries  the  doctrine  fur- 
ther."    Burgess  v.   Vredand,  4Zabr.  71,  77-80. 

Morse  on  Banking,  in  treating  of  the  law  of  diligence  in 
respect  to  the  presentment  of  checks,  says  in  substance,  at 
section  421,  the  same  rules  and  principles  are  alike  applica- 
ble to  them  and  the  giving  of  notice  of  protest.  In  the  ab- 
sence of  agreement  or  special  circumstances,  the  time  allowed 
is  as  it  has  been  hereinbefore  stated.  In  sub-section  (c)  2 
of  said  section  421,  he  says:  ''The  drawer  cannot  (except  by 
agreement  or  under  special  circumstances  as  above)  be  held 
absolutely  beyond  the  business  hours  of  the  day  following 
his  delivery    of    the  check,  if  the    bank    is  in    the  same 
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place,  or  if  the  bank  is  in  another  place,  the  i)er- 
iod  of  his  liability  will  be  until  the  close  of  business 
hours  on  the  first  secular  day  following  the  receipt  of  the 
check  by  some  one  in  the  bank's  locus,  the  check  ha/ving 
been  mailed  upon  the  day  following  its  delivei^y  iy  the 
drawer, '^'^  At  section  423  he  states  the  qualification  of  the 
rule,  under  the  special  circumstances  of  the  departure  of  the 
mail  at  an  unreasonably  early  hour,  citing  Cox  v.  Boone^  8 
W.  Va.  500,  in  which  the  failure  of  the  holder  to  send 
the  check  by  the  only  mail  of  the  day  on  which  ordinarily  it 
should  have  been  sent,  was  excused,  because  it  departed  at 
7:30  o'clock  a.  m.  in  the  month  of  February.  Had  it  de- 
parted at  a  reasonable  hour,  the  decision  would  have  been  dif- 
ferent. It  would  have  been  his  duty  to  forward  it  on  the 
next  day  after  its  reception. 

The  reason  for  requiring  the  check  or  notice  to  be  for- 
warded on  the  second  day,  if  it  be  practicable  to  do  so,  is 
apparent;  for  otherwise  the  effect  would  be  to  give  the  party 
three  days  instead  of  two  and  without  any  substantial  reason 
therefor.  The  holder  of  a  check  cannot  extend  the  time  al- 
lowed him  by  depositing  it  in  a  bank  for  collection.  Alex- 
ander V.  Birch-field^  1  Cat.  &  Marsh.  75.  It  must  be  for- 
warded or  presented  on  the  next  day  after  receipt,  if 
reasonably  practicable,  whether  it  be  done  in  person  or  by 
agent. 

What  is  an  unreasonable  hour  depends  upon  circum- 
stances. If  the  court  could  say,  as  matter  of  law,  that 
nine  o'clock  or  half  past  nine  o'clock  a.  m.  is  an  unrea- 
sonable hour,  within  the  meaning  of  this  law,  then  we 
could  say  it  would  have  been  sufficient  to  have  forwarded  it 
in  the  mail  of  Thursday  by  depositing  it  in  the  post  office 
at  some  time  on  Wednesday.  No  evidence  was  introduced 
showing  the  business  hours  of  the  banks  in  Charleston,  nor 
the  situation,  with  reference  to  the  post  office,  of  the  bank 
with  which  the  plaintiff  transacted  its  business.  Therefore,, 
the  question  submitted  to  the  jury  was  whether  the  time  of 
departure  of  the  mail,  shown  by  the  evidence,  was,  under  ordi- 
nary circumstances,  unaffected  by  any  local  custom  or  mode 
of  business,  an  unseasonable  hour.  It  did  not  involve  any  in- 
quiry as  to  whether,  under  a  given  state  of  facts,  a  thing 
could  reasonably  be  done  or  accomplished.     It  seems,  there- 
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fore,  to  have  presented  very  little  matter  of  fact,  if  any  at 
all,  for  the  consideration  of  the  jury,  and  to  have  been  sub- 
stantially a  question  of  law.  It  has  been  frequently  held 
that  when  the  only  question  is  the  reasonableness  of  the  time, 
the  facts  beinff  undisputed,  it  is  one  of  law  for  the  court.  It 
is  rather  a  question  of  commercial  law  than  one  of  mere 
fact,  the  exigencies  of  commercial  transactions,  and  all  the 
peculiarities  of  that  kind  of  business,  having  established  cer- 
tain rules  and  regulations  by  which  both  court  and  jury  are 
bound.  Taylor  v.  Sip,  30  N.  J.  L.  384.  Roserithal  v.  Er- 
lickei\  154  Pa.  St.  399,  holds  that  "When  the  only  question 
is  that  of  diligence  and  the  facts  are  uncontroverted,  it  is  one 
of  law  for  the  court. "  See  also  Cawein  v.  Brmcinski,  6 
Bush.  (Ky.)  457:  Walker  v.  Stetson,  14  O.  St.  89;  LinvilU 
V.  Welch,  29  Mo.  203.  In  Downs  v.  Bank,  1  S.  &  M. 
(Miss.)  261,  277,  it  is  said  the  question  is  not  what  inference 
the  jury  might  draw,  but  what  testimony  does  the  law  re- 
quire in  the  case?  In  Prescott  Bank  v.  Caverly,  7  Gray 
(Mass.)  217,  Bigelow,  J.,  said:  "Ordinarily,  the  question 
whether  a  presentment  was  within  a  reasonable  time,  is  a 
mixed  question  of  law  and  fact,  to  be  decided  by  the  jury, 
under  proper  instructions  from  the  court.  And  it  may  vary 
very  much,  according  to  the  particular  circumstance  of  each 
case.  If  the  facts  are  doubtful  or  in  dispute,  it  is  the  clear 
duty  of  the  court  to  submit  them  to  the  jury.  But  when  they 
are  clear  and  uncontradicted,  then  it  is  competent  for  the 
court  to  determine  whether  the  time  required  by  law  for  the 
presentment  has  been  exceeded  or  not."  Parsons  on  Notes 
&  Bills,  p.  340,  says:  "Where  the  facts  are  few  and  simple, 
and  the  acts  or  admissions  of  parties  clear  and  unequivocal,the 
question  is  one  of  law  for  the  court.  But  where  the  rights 
and  liabilities  of  parties  depend  on  contracts,  and  a  variety  of 
transactions  and  dealings  arising  therefrom,  or  where  tl]e  facts 
are  contradictory  and  complicated,  it  is  a  question  for  the 
jury  to  determine." 

In  the  exercise  of  the  power  to  determine  what  is  a  reason- 
able time,  or  whether  an  act  is  done  within  a  reasonable 
time,  according  to  the  law  merchant,  the  courts  have  always 
taken  judicial  notice  of  some  of  those  customs,  habits  and 
practices  which  may  be  deemed  to  be  a  part  of  the  knowledge 
and  information  of  the  people  generally,  and  also  of  customs 
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and  practices  peculiar  to  banks  and  other  financial  and  com- 
mercial institutions.  They  have  determined  repeatedly  what 
is  a  reasonable  hour  for  presentation  of  a  bill  for  acceptance 
at  the  place  of  business  of  a  trader,  as  well  as  for  the  pre- 
sentation of  a  note  or  other  negotiable  instrument  at  a  bank, 
marking  a  distinction  between  the  two  classes  of  institu- 
tions, due  to  the  known  difference  in  their  hours  of  business. 
What  is  a  suflScient  presentation  in  point  of  time  at  the 
place  of  business  of  a  merchant  might  not  be  sufficient  in  the 
case  of  a  bank.  Numerous  illustrations  of  this  will  be  found 
in  the  reported  cases.  In  making:  such  distinctions  the  courts 
necessarily  take  judicial  notice  of  the  difference  in  methods 
of  transacting  business.  In  some  instances,  they  have  ex- 
pressly declared  their  power  to  take  judicial  notice  of  such 
matters.  Thus,  in  Davis  cfe  Co.  v.  Hanley^  12  Ark.  645,  it 
is  said:  '*This  court  will  take  judicial  notice  of  the  general 
custom  and  usages  of  merchants,'  as  well  as  of  the  'general 
custom  of  our  own  country,'  as  matters  that  are  generally 
known."  Wigmore  on  Ev.  at  section  2580,  says:  "Courts 
are  found  noticing,  from  time  to  time,  a  varied  array  of  un- 
questionable facts,  ranging  throughout  the  data  of  commerce^ 
industry,  history,  and  natural  science.  It  is  unprofitable, 
as  well  as  impracticable,  to  seek  to  connect  them  by  generali- 
ties and  distinctions,  for  the  notoriousness  of  a  truth  varies 
much  with  differences  of  period  and  of  place."  In  the  note 
to  this  section  the  author  cites  a  vast  number  of  instances,  il- 
lustrating the  proposition.  As  indicated  by  his  language, 
the  basis  of  judicial  notice  is  the  common  notoriety  of 
the  thing  which  the  courts  judicially  observe.  While  a  court 
cannot  take  judicial  notice  of  the  existence  of  a  bank  in  any 
particular  place  nor  of  the  peculiar  methods  of  business 
adopted  by  any  bank,  they  must  presume  that  every  bank 
operates  under  some  reasonable  rules  and  regulations  in  the 
transaction  of  their  business;  and  that  parties  in  dealing 
with  them  or  making  themselves  parties  to  commercial  paper, 
contemplated  the  delay,  incident  to,  as  well  as  the  prompt- 
ness, designed  to  be  effectuated  by,  such  rules  and  regula- 
tions. They  do  not  expect  a  bank,  handling  a  large  number 
of  important  securities  or  commercial  instruments  each  busi- 
ness day,  to  give  to  one  any  particular  or  special  attention, 
not  ordinarily  given  to  others  of  the  same  class.      It  is  no- 
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torious  that,  for  business  purposes,  banks  open  their  doors 
later,    and  close  them  earlier,  than  other  institutions,  and 
that,  as  a  rule,  in  cities  and  towns  of  considerable  size,  they 
are  never  open  earlier  than  nine  o'clock  a.  m.     Charleston  is 
a  city  of  considerable  proportions,  in  which  there  must  nec- 
essarily be  a  number  of  banks,   doing  business  after  the 
manner  and  customs  adopted  by  banks  generally  throughout 
the  country.     Hence,  it  requires  no  strain  of  judicial  cog- 
nizance to  say  that  they  are  not  open  for  business  before 
nine  o'clock  a.  m.     As  the  evidence  discloses  that  the  last 
mail,  leaving  Charleston  for  Montgomery,   must  have  gone 
very  soon  after  the  banks  opened  in   September,  1900,   the 
forwarding  of  the  check  by  that  mail  would  have  required 
more  than  ordinary  diligence.       A  bank  is  entitled  to  a  rea- 
sonable time  after  the  commencement  of  business  in  which 
to  perform  any  given  duty.    It  cannot  be  expected  to  lay 
aside  all  other  matters  and  give  its  attention  to  that  one. 
"Banks   would   be  kept  in  continual    fever  if     they  were 
obliged  to  send  out  a  check  the  moment  it  was  paid  in."  Lord 
Ellenborough,  in   Rickford  v.  Ridge^  2  Campb.  537.     It  is 
not  a  question  of   what  it  is   posible  for   banks  to  do,  but 
one  of  what  they  do,  and  of  what  the  parties   to  the  paper 
know   to  be  the  custom    and  practice  of  banks.     Since  the 
mail  must  have  left  Charleston  between  nine  and  ten  o'clock 
A.  M.,  it  must  have  been  closed   at  the  post  oflice   very  soon 
after   the   banks  opened;   for  some  time  is    required   for 
the  preparation  of  it  and  for  carrying  it  from  the  post  office  to 
the  railway  station.     It  is  highly  probable  that  this  mail 
closed  just  about  the  time  the  banks  opened,  and  it  is  reason- 
ably certain  that  it  was  closed  within  a  few  minutes  after  the 
opening  of  the  banks.       All  this,  the  drawee  of  the  check 
must  be  deemed  to  have  contemplated.     He  was  bound   to 
know  that  the  usual  method   of  collecting  checks  is  to  en- 
dorse them  to  the  banks  to  be  forwarded  by  mail   for  pre- 
sentment.    Both  parties,  in  view  of  their  knowledge  of  this 
method  of  transacting  such  business,  are  deemed  to  have 
agreed  to  be  bound  by  the  delays  incident  to  this  mode   of 
demanding  payment.     It  may  be  said  that  both  comtemplated 
the  possible  insolvency  of  the  bank  on  which  the  check  was 
drawn,  or  were  bound  to  know  that  such  a  thing  might  hap- 
pen; but  the    drawer,  by  allowing  his  money  to  remain  in 
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that  bank,  and  the  payee,  by  accepting  the  check  upon  it, 
each  evinced  belief  in  its  solvency,  and  the  former  a  will- 
in^ess  to  take  the  risk  thereof,  during  the  reasonable 
period  of  time,  necessary  for  the  presentation  of  the 
check,  in  due  course  of  business,  by  the  means  which 
both  parties  knew  the  banks  generally  employ  for  that 
purpose. 

As  long  ago  as  1853,  the  supreme  court  of  New  Jersey,  in 
Burgess  v.  Vreeland,  4  Zabr.  71,  expressed  the  opinion  that 
a  mail  closing  at  half  past  nine  in  the  morning  would  be  be- 
fore usual  business  hours.  If  since  that  time  there  has 
been  any  change  in  this  respect,  it  cannot  be  deemed  to 
have  been  to  the  contrary  of,  or  in  conflict  with,  this  propo- 
sition. The  tendency  is  to  limit,  rather  than  extend,  the 
business  day  in  all  branches  of  industry  and  commerce.  A 
bank  is  not  required  to  take  advantage  of  a  mail  which 
closes  before,  or  at  the  time  of,  the  opening  of  business.  In 
Chick  V.  Pillshi'f^^  24  Me.  458,  it  was  expressly  decided 
that  a  convenient  time  after  the  commencement  of  business 
hours  of  the  day  is  allowed  for  the  mailing  of  a  notice  of 
dishonor.  In  Haskell  v.  Boardmaiu  8  Allen  (Mass.)  38,  it 
was  held  that  the  mailing  of  a  notice  of  protest  at  ten  o'clock 
A.  M.  was  not  due  diligence,  it  appearing  that  the  only  mail 
for  that  day  departed  at  ten  o'clock.  It  was  sent  by  an 
individual  to  a  prior  endorser  for  the  purpose  of  binding 
him.  The  rule  in  such  case  would  be  diflFerent,  for  the 
reason  that  there  is  no  presumption  that  an  individual  en- 
gaged in  business  other  than  banking  does  not  commence 
business  at  an  early  hour.  On  the  contrary,  it  is  a  matter 
of  common  knowledge  that  merchants  and  traders  open  their 
places  of  business  at  an  earlier  hour  than  banks.  Moreover,  in 
this  instance,  the  evidence  shows  the  mail  must  have  closed 
long  before  ten  o'clock.  "What  is  a  reasonable  time  must 
depend  upon  circumstances  and  in  many  cases  upon  the  time, 
the  mode,  and  the  place  of  receiving  the  bills,  and  upon  the 
relations  of  the  parties  between  whom  the  question  arises." 
Dan.  Neg.  Inst,  section  605. 

That  the  check  in  this  case  was  not  actually  put  in  course 
of  presentment  can  make  no  difference.  It  is  enough  to 
make  the  drawer  liable,  that,  if  it  had  been,  the  time  allowed 
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by  the  rule  of  diligence,  was  not  sufficient.  Cox  v,  Booney 
8  W.  Va.  500. 

In  view  of  these  principles  the  court  clearly  erred  in  giv- 
ing the  following  instruction:  "The  Court  instructs  the 
Jury  that  if  they  believe  the  plaintiff  could  by  due  diligence 
have  presented  the  check  in  question  to  the  bank  upon  which 
it  was  drawn  before  it  failed,  it  was  the  duty  of  plaintiff  to 
do  so,  and  if  the  Jury  further  believe  the  plaintiff  failed  to 
i^se  due  diligence  in  such  respect,  and  its  lack  of  diligence 
caused  the  loss  of  the  amount  of  the  check  to  the  defendant, 
the  defendant  is  not  liable  to  the  plaintiff  for  the  amount  of 
the  check,  but  may  find  for  the  plaintiff  for  the  sum  of 
$22.60,  Int.  from  Xov.  15,  1901."  There  was  no  evidence  of 
lack  of  diligence.  On  the  contrary,  the  evidence  showed  that, 
by  the  exercise  of  due  diligence,  the  loss  would  not  have  been 
averted. 

An  assignment  of  error  is  predicated  on  the  action  of  the 
court  in  giving  the  following  instruction:  '*The  Court  in- 
structs the  Jury  that  if  they  believe  from  the  evidence  that 
W.  G.  Hubbard  was  the  collector  of  the  plaintiff  and  had 
authority  to  collect,  agent  and  as  such  agent  and  collector  ac- 
cepted the  check  of  the  defendant,  that  his  act  in  so  accept- 
ing the  said  check  was  the  act  of  the  plaintiffs."  This,  how- 
ever, is  a  proper  instruction.  It  was  the  duty  of  the  agent 
to  forward  the  check  to  his  principal,  that  delivery  to  him 
was  delivery  to  the  principal,  but  it  must  have  been 
contemplated  that  he  would  promptly  forward  it,  and  that 
the  time  allowed  for  presentment  would  be  correspondingly 
extended.  Rosenthal  v.  ErVickei\  154  Pa.  St.  396;  Bank 
of  Grafton  v.  Buchannon  Banh^  80  Md.  475;  BalkwiU  v. 
Bridgeport  &c.  Co.,  62  111.  App.  663;  Giffordv.  HardelL  88 
Wis.  538. 

The  rejection  of  the  following  offer  of  evidence  is  also 
complained  of:  "Here  plaintiff  offered  to  prove  by  witness 
(W.  G.  Hubbard)  that  he  stated  to  S.  B.  Morgan  (manager 
of  defendant)  and  that  Morgan  knew  his  regular  course  to 
be  leaving  Montgomery  on  Monday  and  go  up  on  the  C.  & 
O.  railroad  and  back  on  Friday  evening  on  the  same  week 
to  Charleston."  In  this,  no  error  was  committed;  for  the 
materiality  of  the  proposed  evidence  was  not  shown.  If 
Morgan  knew  of  this  practice,  it  does  not  follow,  that  he 
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knew  the  agent  habitually  carried  checks  with  him  over  this 
route,  delivering  them  to  his  principal  on  Friday.  Jackson 
V.  Hmigh,  38  W.  Va.  236. 

It  is  hardly  necessary  to  say  that,  if  adiflFerent  state  of  evi- 
dence should  appear  on  the  new  trial  to  be  allowed,  the 
rulings  of  the  court  will  have  to  be  varied  so  as  to  conform 
thereto.  The  law  here  declared  is  applicable  only  to  the  evi- 
dence in  the  trial  which  resulted  in  the  judgment  now  under 
review. 

For  the  reasons  stated,  the  judgment  will  be  reversed,  the 
verdict  set  aside,  a  new  trial  allowed  and  the  case  re- 
manded. 

Reversed, 


CHARLESTON 

Hoard  v.  Railroad  Co. 

Submitted  September  13,  1905.     Decided  February  20,  1906. 

1.  Deeds — Description — Certainty, 

A  deed  granting  to  a  railroad  company  land  for  its  right  of  way 
must  contain  on  its  face  a  description  of  the  land  in  itself  certain, 
so  as  to  be  identified,  or  if  not  in  itself  so  certain,  it  must  give  such 
description  as,  with  the  aid  of  evidence  outside  the  deed,  not  con- 
tradicting it,  will  identify  and  locate  the  land,  otherwise  the  deed 
is  void  for  uncertainty,     (p.  93. ) 

2.  Vendor  and  Vendee — Executory  Contract — Price — Interest. 

A  vendor  selling  land  by  executory  contract  stipulating  that  he 
must  make  a  deed,  and  that  the  first  payment  of  purchase  money 
shall  be  made  when  he  shall  make  a  deed,  and  who  delivers  to  the 
purchaser  possession  at  the  date  of  the  contract,  is  entitled  to  in- 
terest on  the  whole  purchase  money,  though  the  vendor  be  in  de- 
fault in  making  the  deed,  unless  the  purchaser  set  apart  the  pur- 
chase money  for  the  vendor,  and  notify  the  vendor  of  his  readiness 
to  pay,  and  do  not  himself  use  the  money,    (p.  96.) 

Apx)eal  from  Circuit  Court,  Wayne  county. 

Action  by  S.  Floyd  Hoard  and  Pitt  Hoard  against  the 
Huntington  &  Big  Sandy  Railroad  Company  and  others. 
Decree  for  plaintiffs,  and  defendants  appeal. 

Revei^sed. 

Vinson  &  Thompson  for  appellants. 

Holt  &  Duncan  for  appellees. 
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Brannon,  PREsroENT: 

S.  Floyd  Hoard  and  Pitt  Hoard  sold  to  the  Huntington  & 
Big  Sandy  Railroad  Company  land  for  right  of  way  for  the 
railroad  through  the  town  of  Ceredo  by  the  following  con- 
tract: 

"To  the  Huntington  &  Big  Sandy  Railroad  Company:  We 
sell  you  right  of  way  for  your  road  through  our  property  in 
Ceredo — for  the  sum  of  ten  thousand  dollars — ^to  be  paid  one- 
third  cash  when  deed  is  made,  and  the  residue  in  one  or  two 
years  thereafter,  with  interest  on  deferred  payments,  reserv- 
ing vendor's  lien  in  said  deed  to  secure  deferred  payments. 
The  lands  herein  proposed  to  be  sold  and  conveyed  have  here- 
tofore been  agreed  upon  by  the  parties  hereto,  and  as  soon  as 
the  proper  description  of  said  property  can  be  had  we  will 
incorporate  said  description,  by  metes  and  bounds,  in  a  deed 
of  general  warranty  and  convey  the  same  to  you —  *  *  * 
We,  together  with  your  engineer,  to  prepare  said  descrip- 
tions at  the  earliest  practicable  convenience. 

You  can  at  once  begin  the  construction  of  your  road  over 
said  property  as  aforesaid,  pending  the  preparation  of  said 
descriptions  as  aforesaid.     Pitt  and  S.  Floyd  Hoard. 

This  proposition  is  accepted.  Huntington  &  Big  Sandy 
Railroad  Co.     By  Z.  T.  Vinson,  President.'' 

This  contract  bears  no  date,  but  was  in  March,  1892.  The 
railroad  company  at  once  took  actual  possession  and  built  its 
road  on  the  land,  and  has  ever  since  occupied  it  with  its  road. 
The  contract  says  that  the  engineers  of  the  company  and  the 
Hoards  should  prepare  a  description  of  the  land  for  incor- 
poration in  the  deed  from  the  Hoards  to  the  company.  Some- 
time after  this  contract  was  made  an  engineer  on  the  part  of 
the  railroad  company  did  furnish  to  said  Hoards  a  map  giv- 
ing description  to  go  into  the  deed;  but  the  Hoards  refused 
to  agree  to  it.  By  some  arrangement  the  control  of  the 
Huntington  &  Big  Sandy  Railroad  Co.  passed  to  the  Ohio 
River  Railroad  Co.,  and  then  to  the  Baltimore  &  Ohio  Rail- 
road Co. 

However,  this  seems  immaterial.  The  matter  rested  in  un- 
settled condition  until  28th  July,  1902,  when  the  Hoards 
brought  a  suit  in  chancery  in  the  circuit  court  of  Wayne 
county  against  the  said  three  railroad  companies,  to  enforce 
the  specific  performance  of  said  contract  of  sale,  to  recover 
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the  purchase  money,  and  to  sell  the  said  land  for  its  pay- 
ment. November  15,  1901,  the  Hoards  prepared  a  form  or 
blank  deed  and  tendered  it  by  mail  to  the  Ohio  River  Rail- 
road Co.  Whether  the  Huntington  &  Big  Sandy  acted  on  it 
we  do  not  know;  but  we  will  say  that  it  was  not  accepted  by 
that  company. 

No  response  to  the  tender  was  made  to  the  Hoards.  With 
the  bill  there  was  tendered  a  deed  by  the  Hoards  to  the 
Huntington  &  Big  Sandy  Railroad  Co.  for  the  land.  The 
Huntington  &  Big  Sandy  Co.,  and  also  the  other  companies, 
filed  answers  objecting  to  the  deed  tendered  with  the  bill  on 
the  ground  that  as  to  one  of  the  tracts  it  conveyed  with  only 
special  warranty,  whereas  the  said  contract  demanded  general 
warranty;  and  objected  to  being  compelled  to  accept  the  pro- 
posed deed  because  of  its  want  of  description  of  the  seven 
parcels  of  land  specified  in  it  sufliciently  certain  and  definite 
for  the  identification  of  the  land.  The  court  entered  a  de- 
cree enforcing  the  contract  against  the  Huntington  &  Big 
Sandy  Railroad  Co.,  giving  a  decree  for  the  purchase  money, 
$10,000,  with  interest  from  November  15,  1901,  the  date 
when  the  Hoards  sent  the  deed  to  the  Ohio  River  Railroad 
Co. 

From  this  decree  the  Huntington  &  Big  Sandy  Railroad 
Co.  api)eals. 

Much  law  is  cited  to  show  that  before  equity  will  enforce 
performance  of  a  contract  that  contract  must  be  definite  and 
certain,  not  only  in  its  terms,  but  the  contract  must  be  cer- 
tain, in  a  legal  point  of  view,  as  to  the  property  conveyed. 
Enmnmger  v.  Peterson^  53  W.  Va.  324.  This  is  sound  law; 
but  the  question  before  us  is  whether  the  deed  tendered  is 
certain.  We  are  not  inquiring  whether  the  contract  is  suffi- 
ciently definite.  No  point  is  made  as  to  that.  But  the  ques- 
tion which  we  have  to  deal  with  is,  whether  the  deed  which 
the  court  forced  upon  the  railroad  company  contains  that 
definite  description  to  which  the  purchaser  is  entitled.  If 
there  is  any  diflferehce  between  the  contract  up  for  enforce- 
ment, and  a  deed  of  conveyance,  in  respect  to  certainty  of 
description,  the  deed  requires  the  fuller  and  better  descrip- 
tion. I  think  there  is  such  difference.  I  think  that  the 
grantee  has  a  right  to  a  description  fuller,  more  precise  and 
definite,  than  is  required  in  a  preliminary  contract.     I  will 
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add  that  this  right-of-way  land  runs  through  a  growing  town, 
and  along  and  near  the  Chesapeake  &  Ohio  railroad,  and  near 
a  trolley  line.  Under  this  situation,  that  is  to  last  for  all 
time,  I  think  the  railroad  company  is  quite  reasonable  in  de- 
manding clearness  and  accuracy  in  its  deed,  because  conflict 
between  the  town  as  to  the  streets,  or  between  the  railroad 
companies  as  to  true  location  of  rights  of  way,  may  readily 
arise.  A  railroad  company  having  tracks  running  through  a 
town,  near  to  other  railroads,  has  a  need,  greater  than  in  or- 
dinary cases,  for  accurate  boundary  of  its  right  of  way — dif- 
ferent from  farms.  Here  are  no  boundary  trees,  the  whole 
surface  of  the  ground  occupied  for  this,  that  and  the  other 
use.  The  railroad  is  to  exist  forever.  The  men  who  laid  it 
out  will  soon  pass  away.  And  in  a  few  years  they  forget 
place.  The  evidence  to  show  location  existing  at  the  date  of 
the  location  will  in  a  few  years  pass  away.  Then  what  are 
the  parties  interested  either  way  to  do?  The  muniment  of 
title  should  be  so  definite  that  the  right  of  way  can  be  iden- 
tified fifty  or  a  hundred  years  hence.  In  all  cases,  but 
especially  in  this,  there  should  be  certainty.  "The  descrip- 
tion of  the  premises  conveyed  must  be  sufficiently  definite 
and  certain  to  enable  the  land  to  be  identified;  otherwise  it 
will  be  void  for  uncertainty."  2  Devlin  on  Deeds,  section  1010. 
"The  description  should  contain  all  the  particulars  necessary 
to  clearly  and  accurately  identify  the  property,  such  as  its 
situation  in  the  town  and  county,  its  boundaries,  etc."  1 
Jones  on  Conveyancing,  section  320.  A  very  essential  thing 
in  a  description  is  the  initial  point,  the  beginning.  In  the 
deed  which  the  decree  compels  the  defendant  to  accept  we 
find  as  to  Tract  No.  7  the  following  description: 

"Beginning  at  a  point  in  the  west  line  of  First  street  west 
of  Main  street,  the  center  of  which  street  is  located  by  two 
stone  monuments  with  brass  or  copper  wire  set  in  same,  one 
of  said  monuments  being  in  the  intersection  of  the  center 
lines  of  said  First  street  west  of  Main  and  B  streets, 
the  other  being  in  the  center  of  said  First  street  west  of  Main 
street  and  distant  about  2184  feet  southerly  of  the  one  above 
mentioned  in  center  of  First  street  west  of  Main  street  and 
B  street,  both  monuments  recently  located  by  Chas.  Silliman, 
C.  E.,  and  the  first  parties  hereto.  Said  beginning  point  is 
distant  thirty  feet  northerly  from  said  center  line  of  railroad. 
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measured  at  right  angles  from  said  center  line;  thence  west- 
erly and  parallel  to,  and  thirty  feet  distant  from  said  center 
line  of  railroad,"  etc. 

The  grave  question  at  once  arises,  Where  is  the  beginning 
of  Tract  No.  7?  It  is  on  the  west  line  of  First  street.  At 
what  point  on  that  line  3  If  the  deed  had  located  that  point 
at  a  certain  distance  from  those  stone  monuments,  it  would 
have  been  sufficient.  We  must  not  take  the  words  "about 
2184  feet"  as  descriptive  of  the  beginning  point  of  the  right 
of  way  on  the  line  of  First  street,  because  that  is  the  distance 
between  the  two  stone  monuments.  There  is  no  point  of 
beginning  designated  on  the  west  line  of  First  street;  no 
guide  to  it.  The  description  says,  ''said  beginning  point  is 
distant  thirty  feet  northerly  from  said  center  line  of  railroad"; 
but  where  is  the  center  line?  It  does  not  mean  the  center 
line  between  the  railroad  rails;  for  the  right  of  way  extends 
thirty  feet  out  from  the  center  line  each  side.  Now,  the 
center  line,  like  a  tree  or  a  rock,  must  have  a  point  of  loca- 
tion, so  that  it  can  be  found  to  start  from.  This  center  line 
has  no  location.  One  place  will  suit  it  as  well  as  another. 
One  place  on  the  west  line  of  First  street  will  suit  for  that 
beginning  corner  as  well  as  another.  There  is  no  certainty 
here,  no  means  to  definitely  locate  either  the  beginning  point 
or  the  center  line.  If  a  stone  had  been  planted  under  the 
surface,  for  instance,  we  could  appeal  to  it  in  years  to  come; 
but  we  have  not  that  recourse.  A  civil  engineer  swears  that 
he  cannot  locate  the  right  of  way  of  the  company  under  this 
deed.  It  seems  to  us  uncertain.  The  description  of  Tract 
No.  6  seems  to  be  infected  with  the  same  uncertainty,  if  not 
other  tracts.  A  plat  referred  to  in  the  deed  does  not  remove 
the  objection.  Besides,  several  stations,  one  the  beginning 
of  Tract  No.  2,  are  left  blank  as  to  number  in  the  deed.  I 
am  aware  that  Jones  on  Conveyancing,  section  323,  says  that 
^TThe  office  of  a  description  is  not  to  identify  the  land,  but 
to  furnish  the  means  of  identification,"  and  that  it  is  only 
when  it  remains  "a  matter  of  conjecture  what  property  is 
intended  to  be  conveyed,  after  resorting  to  such  extrinsic 
evidence  as  is  admissible,  that  the  deed  will  be  held  void  for 
uncertainty  in  the  description  of  parcels.  If  the  description 
is  sufficient  to  allow  of  identification  by  actual  survey,  it  will 
be  upheld,  however  indefinite  it  may  seem  to  be.     But  if  the 
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description  is  so  vague  that  the  parcel  cannot  be  located 
under  it,  it  is  void  for  uncertainty.  If  the  starting  point  of 
a  boundary  line  cannot  be  identified,  the  deed  is  necessarily 
void. "  This  Court  has  said  that  where  a  deed  or  other  instru- 
ment contains  enough  to  enable  identification  by  applicable 
extrinsic  evidence  it  will  do.  Thorn  v.  Pharris^  35  W.  Va. 
771;  Simpkins  v.  White^  43  Id.  125;  Wm^eny.  Syme,  7  Id. 
474.  The  description,  however,  must  be  such  in  the  deed  as 
is  susceptible  of  being  made  definite  by  evidence  outside  of 
it.  88  Am.  St.  R.  710.  The  deed  must  refer  to  something 
of  such  certainty  as  will  enable  identification.  Westfall  v. 
Cottrill^  24  W.  Va.  763.  Now,  there  is  nothing  in  this  deed 
that  will  allow  the  application  of  oral  evidence.  What  evi- 
dence will  show  the  place  of  that  beginning  on  First  street 
that  will  answer  for  all  time  to  come?  So  as  to  the  center 
line.  In  the  deed  it  is  said  that  the  land  is  *'*' supposed  to 
bind  upon  and  follow  the  northerly  line  of  the  adjoining 
right  of  way  now  occupied  by  the  Chesapeake  and  Ohio 
Railroad  Company";  but  there  is  no  instrument  or  showing 
in  the  record  of  the  definite  location  of  the  right  of  way  of 
that  company.  The  answer  of  the  Huntington  and  Big  Sandy 
Railroad  Co.  asks  the  court  to  make  a  survey  of  the  land 
sold  to  it  by  the  Hoards.  As  the  parties  to  the  contract  had 
never  fixed  the  description  under  the  con  tract — as  the  contract 
contemplates  a  description  satisfactory  to  both  parties,  and 
they  had  not  agreed  upon  a  description,  this  request  for  a 
judicial  ascertainment  of  such  boundary  was  reasonable  and 
should  have  been  granted.  An  order  of  survey  would  have 
given  certainty.  We  think  there  was  error  in  enforcing  that 
deed  upon  the  company. 

The  railroad  company  complains  that  the  court  com- 
I)elled  it  to  pay  interest  from  November  15,  1901,  the 
date  when  the  Hoards  mailed  the  blank  deed  to  the  Ohio 
River  Railroad  Company.  The  claim  of  the  appellant  is 
that  by  the  contract  the  first  payment  was  not  to  be  made 
until  delivery  of  a  proper  deed,  and  a  proper  deed  has  never 
been  delivered.  The  court  properly  held  that  the  deed  filed 
with  the  bill  was  a  non-compliance  with  the  contract,  in  that 
it  contained  a  special  warranty  as  to  one  of  the  tracts.  This 
defect,  as  also  uncertainty  of  description,  constitutes  the 
argument  by  the  appellant  against  the  allowance  of  interest 
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from  said  date.  On  the  other  hand,  the  plaintiff  filed  a  cross- 
assignment  of  error,  claiming  that  the  court  gave  them  too 
little  interest;  that  it  should  have  given  them  interest  from 
the  date  of  the  contract,  March  9,  1892,  because  the  Hunt- 
ington and  Big  Sandy  Bailroad  Co.  then  took  possession. 
Under  the  authorities  we  must  say  that  the  comiwmy  is  liable 
from  the  date  when  it  took  possession  under  the  contract, 
the  date  of  the  contract,  because  that  contract  gave  the  com- 
pany immediate  possession.  Reflect  that  the  company  had 
the  use  of  this  land  and  also  the  use  of  the  money.  It  never 
set  apart  the  money  to  the  use  of  the  Hoards.  It  never 
notified  them  that  it  was  ready  to  pay.  Money  is  worth  its 
interest.  The  clause  in  the  contract  saying  that  the  first 
payment  should  be  made  on  delivery  of  the  deed  was  intended 
only  to  fix  the  date  of  the  first  payment,  and  had  not  intent 
actual  as  to  interest.  I  know  that  it  is  a  general  rule  that  a 
debt  does  not  bear  interest  until  maturity,  in  the  absence  of 
express  provision  otherwise;  but  there  is  a  peculiar  rule 
applicable  in  this  case,  and  that  is,  that  the  vendee  cannot 
keep  both  land  and  purchase  money  without  paying  interest. 
If  the  vendee  desires  to  escape  interest  on  the  purchase 
money,  even  when  the  delay  in  payment  is  caused  by  default 
of  the  vendor,  he  must  actually  set  aside  the  money  for  the 
vendor,  and  he  must  not  himself  take  its  benefit,  and  must 
notify  the  vendor  of  these  facts,  and  that  the  money  is  lying 
idle.  Stefnrod  v.  Railroad^  27  W.  Va. .  1.  Say  that  the 
plaintiffs  were  negligent  or  blameful  in  not  making  a  deed 
soon.  That  would  not  excuse  the  appellant  from  interest, 
because  it  had  the  use  of  both  money  and  land.  It  did 
not  deposit  the  money  to  the  credit  of  the  vendor  in  a  bank, 
or  in  any  way  set  it  aside,  but  used  it.  It  did  not  offer  to 
pay.  It  did  not  request  a  deed.  When  the  deed  form  which 
the  Hoards  proposed  to  make  was  sent  to  the  Ohio  River  Co., 
the  lessee  of  the  road,  whose  vice  president  and  manager  was 
also  president  of  the  Huntington  and  Big  Sandy  Co.,  the 
deed  was  retained;  no  objection  made,  no  response  was  made. 
The  Hoards  wrote  to  the  Ohio  River  and  Baltimore  and  Ohio 
companies,  tried  to  settle  the  matter.  So  the  evidence  shows, 
and  so  is  the  probability,  as  we  presume  they  wanted  the 
large  debt.  When  the  description  sent  by  the  engineer  was 
not  accepted  and  the  Hoards  requested  a  change,  it  was  the 
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duty  of  the  companies  to  confer  with  Hoards  and  settle 
description,  because  the  contract  made  it  equally  the  duty  of 
both  sides  "to  prepare  said  description  at  the  earliest  practi- 
cable convenience. "  There  is  no  evidence  that  the  companies 
offered  to  pay  and  demanded  a  deed,  or  made  effort  to  settle 
description.  It  was  just  as  much  the  duty  of  the  railroad 
company  to  furnish  proper  boundaries,  and  to  confer  with 
the  Hoards  as  it  was  incumbent  upon  the  Hoards  to  do  the 
like.  Under  many  decisions  in  the  Virginias,  as  I  think  else- 
where generally,  the  company  must  pay  interest  from  the 
time  of  the  contract.  Brockeniorough  v.  Blythe^  3  Leigh 
619;  Oliver  v.  Hallam^  1  Grat.  298;  Bailey  v.  James^  11 
Grat.  468.  The  company  had  as  full  enjoyment  of  the  land 
as  if  a  deed  had  been  made,  and  must  pay  interest. 

Therefore,  we  reverse  the  decree  and  remand  the  case  to 
the  circuit  court  with  directions  to  cause  a  survey  to  be 
made,  or  in  some  way  to  fix  proper  and  sufficient  description 
of  the  said  land,  and  to  enforce  a  specific  performance  of  the 
contract  after  providing  for  a  proper  deed  from  the  Hoards 
to  the  appellant  company,  containing  proper  description. 

ON   REHEARING. 

A  rehearing  of  this  case  only  confirms  the  conclusion  ex- 
pressed in  the  above  opinion.  The  theory  of  the  company 
is,  that  it  was  first  the  duty  of  the  Hoards  to  make  a  deed, 
and  not  doing  so,  they  were  in  fault,  and  that  until  the 
deed  was  made  there  could  be  no  interest.  But  was  it  any 
more  the  duty  of  the  Hoards  to  come  forward  in  reasonable 
time  with  a  deed  and  ask  payment,  than  it  was  the  duty  of 
the  company  to  come  forward  with  the  money  and  ask  a 
deed?  One  took  one  obligation  on  itself,  as  well  as  the  other 
took  another  obligation.  Gas  Co.  v.  Elder^  54  W.  Va.  335. 
Page  on  Contracts,  Vol.  3,  section  1470,  says:  "Concur- 
rent covenants  are  those  which  by  the  terms  of  the  contract 
are  to  be  performed  at  the  same  time  by  each  of  the  parties 
bound  to  perform  them.  Either  party  must  be  ready  to 
perform  to  put  the  other  in  default.  Thus  under  a  contract 
for  a  sale  of  reality  if  no  stipulation  is  made  as  to  the  order 
of  time  at  which  the  deed  is  to  be  delivered  and  payment 
made,  these  acts  are  concurrent.  Neither  party  can  treat 
the  other  as  being  in  default  either  for  the  purpose  of  con- 
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sidering  the  contract  as  discharged,  or  for  bringing  an  action 
for  damages."  Waterman  on  Specific  Performances,  sec- 
tion 444  says:  "When  one  is  to  pay  money,  and  the  other  is 
to  give  a  conveyance,  no  time  fixed,  and  no  provision  that 
either  shall  be  done  first,  the  covenants  being  mutual  and 
dependent,,  one  is  not  bound  to  pay  without  receiving  his 
conveyance,  nor  the  other  to  part  with  his  land  without  re- 
ceiving his  money."  In  section  448:  "In  this  country,  the 
prevailing  practice  is,  that  the  vendor  shall  prepare  the  deed, 
and  have  it  ready  when  called  for.  This  would  seem  to  be 
the  obvious  meaning  of  the  parties  when  the  seller  cove- 
nants that  he  will  convey  the  title  to  the  purchaser."  In  that 
great  friend  of  the  lawyer,  American  and  English  Encyclo- 
pedia of  Law,  (2d  Ed.),  Vol.  29,  689,  the  law  is  thus  stated: 
"Dependent  unless  contrary  intention  appears.  The  general 
rule  is  to  consider  all  covenants  dependent,  in  the  absence  of 
a  contrary  intention,  for  this  is  the  way  most  men  make 
their  bargains,  neither  party  intending  to  perform  unless 
the  other  at  the  same  time  performs  on  his  part.  And  the 
same  is  held  when  no  time  is  fixed  for  performance  by  either. 
When  it  appears  that  the  acts  are  to  be  performed  at  the 
same  time,  the  covenants  are  considered  mutual  and  de- 
pendent. Ever  since  the  time  of  the  famous  note  of  Ser- 
geant Williams  to  the  case  of  Povdage  v.  Cole^  it  has  been 
very  generally  held  that  when  a  time  is  fixed  for  perform- 
ance on  one  side,  and  the  performance  on  the  other  side  is 
to,  or  may,  happen  after  such  time,  the  covenants  are  inde- 
pendent." Now,  how  are  the  Hoards  more  in  default  than 
the  company?  In  fact,  this  position  is  fortified  by  adding 
that  the  contract  made  it  the  duty  of  the  company  to  partic- 
pate  in  the  preparation  of  the  deed  by  meeting  the  Hoards 
and  agreeing  upon  a  material  part  of  the  deed,  the  specifica- 
tion of  the  boundaries.  And  as  the  Hoards  expressed  dis- 
sent in  the  description  by  the  engineer,  it  was  then  the  com- 
pany's duty  to  confer  with  the  Hoards;  but  it  did  not  do 
so,  made  no  effort  to  agree  year  after  year.  So  the  company 
was  in  default.  But  say  that  neither  side  was  in  default.  A 
court  of  equity  finds  that  the  parties  contemplated  interest 
after  a  reasonable  time,  as  they  must  be  taken  to  have  con- 
templated completion  of  the  contract  in  a  reasonable  time; 
but  owing  to  mutual  neglect  it  was  not  so  completed.    The 
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long  delay  was  not  in  the  contemplation  of  either  side.  The 
railroad  company  is  in  just  as  full  and  beneficial  possession  as 
if  a  deed  had  been  made  the  next  day  after  the  contract,  and 
it  has  the  use  of  the  money  justly  belonging  to  the  Hoards. 
What  shall  a  court  of  equity  do  in  this  state  of  things? 
If  it  lets  the  purchaser  through  so  many  years  keep  both  the 
land  and  money,  without  interest,  it  participates  in  that 
which  is  unjust  and  against  good  conscience.  The  Steenrod 
case^  27  W.  Va.  1,  makes  this  a  case  of  dependent  and  mutual 
covenants,  and  compels  us  to  make  the  railroad  company  pay 
interest.  In  Oliver  v.  Hallman^  1  Grat.  298,  the  receipt 
for  part  payment  for  the  land  said,  "Which  I  bind  myself, 
my  heirs  to  make  to  said  Wade  a  good  and  lawful  title  to 
before  I  call  on  him  for  any  rurther  payment",  and  yet  the 
decision  made  the  purchaser  pay  interest  from  the  date  of 
purchase.  Why?  Because  the  purchaser  had  the  use  of  both 
land  and  money.  The  cases  there  cited  will  sustain  that  de- 
cision. Pomeroy  on  Contracts,  section  428,  says:  "If  the 
vendor  is  in  fault  and  delays  to  convey  legal  title,  the  vendee 
does  not  generally  lose  anything  substantial  by  delay;  he  has 
the  possession  all  the  time,  and  the  rents  and  profits,  and  it 
is  right  and  fair  that  he  should  pay  interest  on  the  purchase 
money  until  the  whole  is  paid  up."  In  section  429,  "The 
general  rule  is  Avell  settled  that,  where  the  contract  is  not 
completed  until  after  the  time  stipulated  for  that  purpose, 
but  the  court  nevertheless  decrees  a  specific  performance,  it 
will  adjust  the  equities  of  the  parties  by  placing  them  as 
far  as  possible  in  the  same  position  which  they  would  have 
occupied  had  the  agreement  been  completed  at  the  prescribed 
day,  and  to  that  end  it  will  allow  to  the  purchaser  the  rents 
and  profits,  and  to  the  vendor  interest  upon  the  purchase- 
price  from  and  after  that  date."  Law  found  in  29  Am.  & 
Eng.  Ency.  L.,  (2d  Ed.),  709,  will  speak  the  same.  Here  it 
happened  that  the  contract  was  not  executed  as  it  meant,  or 
within  the  time,  and  on  principles  of  equity  and  law,  it  is 
just  to  charge  interest  from  the  date  of  contract.  I  say  again 
the  contract  contemplated  interest.  The  parties  did  not  com- 
plete the  contract  as  they  expected.  We,  cannot  rescind. 
Neither  side  asks  it,  and  rescission  would  be  disastrous  to 
the  railroad  company.  A  court  of  equity  must  take  things 
as  it  finds  them,  and  do  equity,  which   is,    upon  a  great  vol- 
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ume  of  authority,  nowhere  stronger  than  in  the  two  Vir- 
£rinias,  to  call  upon  the  railroad  company  to  pay  interest  for 
the  use  of  money  justly  belonging  to  the  Hoards. 

We  therefore  repeat  the  decree  heretofore  made,  revers- 
ing the  decree  and  remanding  the  cause  for  further  proceed- 
ings in  accordance  with  principles  stated  in  the  former  and 
this  opinion. 

Heversed. 

Sanders,  Judge,  {dissenting  in  part,) 

I  concur  in  the  decision  of  this  cause,  in  so  far  as  it  re- 
verses the  decree  of  the  circuit  court,  and  remands  the  cause, 
on  the  ground  that  the  description  in  the  deed  tendered  is 
insufficient,  but  I  cannot  agree  to  that  part  of  the  decision 
which  requires  the  company  to  pay  interest  on  the  purchase 
money  from  the  time  it  entered  into  possession  of  the  prop- 
erty under  the  contract.  I  might  almost  say  that  for  the  rea- 
son I  am  willing  that  the  decree  shall  be  reversed,  on  account 
of  the  insufficiency  of  description,  for  the  same  reason  I  am 
unwilling  to  concur  in  the  other  point  decided,  for  it  seems 
to  me  anomalous  to  say  that  under  the  circumstances  of  this 
cause,  the  grantors,  although  they  have  not  shown  them- 
selves entitled  to  decree  for  the  purchase  money  because  they 
have  not  tendered  a  proper  deed,  yet  that  they  are  entitled 
to  interest  on  the  purchase  money  from  the  date  of  the  con- 
tract, because  at  that  time  the  company  took  possession.  I 
realize  full  well  the  force  of  the  position  taken  in  the  opinion 
of  the  Court,  that  the  general  rule  is  that  a  vendee  is  enti- 
tled to  interest  from  the  time  possession  is  taken  of  the  prem- 
ises by  the  vendor,  but  this  rule  is  subject  to  exceptions, 
which  are  as  firmly  imbedded  in  the  law  as  the  rule  itself, 
and  from  an  examination  of  the  authorities  relied  upon  to 
support  it,  it  will  be  seen  that  in  no  case  in  which  this  doctrine 
is  announced,  has  the  court  had  before  it  a  contract  such  as 
is  here  presented.  In  none  of  them  had  the  parties  stipu- 
lated as  to  the  payment  of  interest,  but  the  vendor  had  been 
in  default  as  to  the  payment  of  the  principal,  and  the  court 
attached  interest  as  a  matter  of  equity  in  the  absence  of  such 
stipulation.  This  differentiation  runs  through  all  the  cases. 
The  contract,  in  this  respect,  is  as  follows:  ''We  (the  plain- 
tiffs) sell  you  right  of  way  for  your  road  through  our  property 
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in  Ceredo  for  the  sum  of  ten  thousand  dollars,  to  be  paid 
one-third  .  cash  when  deed  is  made,  and  the  residue 
in  one  and  two  years  thereafter,  with  interest  on  deferred 
payments.  *  *  *  We  will  incori)orate  said  description 
by  metes  and  bounds  in  a  deed  of  general  warranty  and  con- 
vey the  same  to  you."  Here  the  contract  is  express.  From 
its  terms  it  is  clear  that  no  payment  was  due  until  the  deed 
was  made.  The  balance  of  the  purchase  money  was  then  to 
be  paid  in  one  and  two  years,  and  interest  was  payable  upon 
the  deferred  installments.  Hence,  it  seems  to  me,  it  cannot 
be  contended,  the  parties  having  thus  stipulated  as  to  when  in- 
terest should  be  payable,  that  the  plaintiffs  should  not  be  re- 
quired to  comply  with  their  contract  before  being  placed  in 
a  i)osition  to  demand  interest.  The  making  of  the  deed  and 
performance  of  the  contract  is  made  a  condition  precedent  to 
the  right  to  demand  the  cash  payment. 

Nor  does  the  case  of  SteenrocPs  AdrrCr  v.  R,  R.  Co.^  27 
W.  Va.,  when  applied  to  the  circumstances  here,  support  the 
position  taken.  The  fifth  point  of  the  syllabus  is:  "The  gen- 
eral rule  in  ordinary  contracts  for  the  sale  of  land,  which 
contain  no  stipulation  for  interest  and  do  not  specify  any  day 
for  completion,  is  that  the  purchaser  is  liable  for  interest  on 
the  purchase  money  from  the  time  he  takes  possession,  espe- 
cially if  he  has  received  rents  and  profits.'^  And  the  court 
says,  showing  that  it  was,  in  that  case,  the  duty  of  the  vendee 
to  tender  the  money  before  being  entitled  to  a  deed,  "Refer- 
ring to  the  agreement  we  find  that  it  provides  that  on  pay- 
ment of  the  damages  the  vendor  agrees  to  convey  the  land  on 
reasonable  demand."  The  court  also  says:  "The  contract  is 
that  the  payment  is  to  precede  the  conveyance,  and  the  latter 
is  to  be  made  only  upon  reasonable  demand  after  the  pay- 
ment." Very  different  is  this  case.  The  rule  is  well  stated 
in  Jourolrncm  v.  Ewin^^  80  Fed.  Rep.  608:  "But  the  ques- 
tion of  interest  in  case  of  suit  brought  upon  a  contract 
wherein  the  payment  of  interest  is  made  the  subject  of  ex- 
press stipulation,  and  is  thereby  made  a  part  of  the  obliga- 
tion, stands  upon  a  different  ground.  In  such  case  it  is  made 
a  matter  of  agreement  between  the  parties.  They  are  sup- 
posed to  have  considered  all  the  circumstances  bearing  upon 
the  propriety  of  their  stipulation,  and  this  term  of  the  con- 
tract is  as  binding  as  any  other.     The  courts  have  no  rigrht 
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or  authority  to  annul  the  agreement  which  the  parties  have, 
in  contemplation  of  the  circumstances  in  which  they  were 
dealing,  seen  fit  to  make.  *  *  *  The  court  has  no  more 
right  to  disregard  the  agreement  upon  the  subject  of  interest 
than  it  would  have  to  abate  a  part  of  the  principal  debt  if 
the  facts  had  been  proven  which  showed  that  the  price  paid 
for  the  land  was  improvident." 

In  Mat/o  V.  Purcell^  3  Munf .  241,  the  court  held  that  a 
purchaser  of  land  being  thoroughly  informed  of  defects  in 
a  vendor's  title,  and  agreeing  nevertheless  to  pay  interest  on 
the  purchase  money  from  a  certain  day,  would  not  be  relieved 
from  paying  such  interest,  on  the  ground  that  he  could  not 
get  x)ossession  of  a  part  of  the  land,  which  he  knew  at  the 
time  of  entering  into  the  agreement,  was  held  by  another  per- 
son. 

In  Hepburn  v.  Dmilop^  1  Wheat.  179,  the  vendor  was  in- 
debted to  the  Vendee,  and  the  sale  was  made  to  pay  the  debt. 
This  was  in  1799,  but  a  good  title  was  not  made  to  the  vendee 
till  1809.  The  court  held  that  the  vendor  must  pay  interest 
on  the  debt  till  that  time;  in  other  words,  the  purchaser  paid 
no  interest  till  he  got  a  good  title. 

In  Lofland  v.  Maull^  1  Del.  Ch.  359,  by  a  contract  for  the 
sale  of  land,  the  purchase  money  was  made  pa^^able  in  future 
installments,  and  there  was  no  stipulation  in  the  contract  as 
to  the  time  for  the  delivery  of  the  possession  of  the  land. 
After  the  sale,  and  before  all  the  installments  had  become 
due,  the  purchaser,  with  the  vendor's  consent,  entered  into 
possession.  It  was  held  that  he  did  not  thereby  become 
chargeable  with  interest  on  the  unpaid  purchase  money  from 
the  date  of  such  possession,  in  the  absence  of  a  stipulation  to 
that  effect  in  the  contract  of  sale. 

In  Birdsall  v.  Waldron,  2  Edw.  Ch.  R.  15,  the  Vice  Chan- 
cellor decided  that  the  seller,  although  in  possession,  would 
not  be  bound  to  pay  his  money  into  court  before  obtaining  a 
title,  where  he  went  into  possession  with  the  understanding 
that  he  was  not  to  pay  it  until  he  had  a  title.  And  it  was 
also  said  that  if  there  had  been  delay  in  the  performance, 
without  the  default  of  the  purchaser,  he  would  not,  although 
in  possession,  be  obliged  to  pay  the  purchase  money. 

In  Blount  v.  Blount^  3  Atk.  636,  it  is  said  that  neither  in 
the    purchase  of  an  estate  in  possession,  or  in  reversion. 
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whether  purchased  under  a  private  agreement  or  purchased 
under  a  decree  of  sale,  can  it  be  laid  down  for  certain  that 
from  the  time  of  possession,  a  purchaser  shall  pay  interest; 
that  the  court,  in  awarding  interest,  never  regards  the  exe- 
cution of  articles  for  a  purchase,  but  the  time  of  the  execu- 
tion of  the  conveyance,  and  even  then  the  purchaser  shall 
pay  interest  only  from  the  time  possession  is  delivered. 

"The  law  creates  an  obligation  to  pay  interest,  only  where 
the  debtor  is  put  in  default  for  the  payment  of  the  principal; 
and  in  such  a  case  it  runs  only  from  the  default."  Heid  v. 
Duncan^  1  La.  Ann.  265.  See,  also,  Withworth  v.  Bart^  22 
Ala.  343;  Gay  v.  Gardrier^  54  Me.  477;  SvhhardY.  Charles- 
ton,  &c.,  R.  R.  11  Mete.  (Mass.)  124. 

Except  where  the  parties  themselves  have  failed  to  provide 
for  the  payment  of  interest  in  the  contract,  no  court  has  pre- 
tended to  fix  an  interest  charge.  And  in  the  cases  in  which 
a  purchaser  has  been  held  to  pay  interest,  there  was  either  no 
contract,  or  the  purchase  money  had  become  due.  Here  the 
purchase  money  did  not  become  due  until  the  title  was  made. 
The  parties  expressly  stipulated  that  only  the  deferred  pay- 
ments should  bear  interest. 

The  second  point  of  the  syllabus  of  the  opinion  makes  no 
reference  to  that  part  of  the  contract  which  provides  that 
interest  shall  be  paid  upon  the  deferred  installments  of  pur- 
chase money.  This  provision  is  a  material  one,  and  cannot 
be  done  away  with  by  ignoring  and  not  considering  it.  But 
in  the  opinion  it  is  said,  "That  clause  of  the  contract  saying 
that  the  first  payment  should  be  made  on  the  delivery  of  the 
deed  was  intended  to  define  the  date  of  the  first  payment,  and 
had  not  intent  actual  as  to  the  interest."  This  might  be  so, 
if  nothing  else  was  said,  but  if  it  had  not  such  intent,  why 
add,  after  providing  that  the  first  payment  should  be  made 
on  execution  of  the  deed,  "residue  in  one  and  two  years, 
with  interest  on  the  deferred  payments?"  If  it  was  not  the 
intention  that  only  the  deferred  installments  should  bear  in- 
terest, and  then  only  after  the  delivery  of  the  deed  and  mak- 
ing of  the  first  payment,  why  say  so  in  language  that  is  un- 
mistakable? The  same  clause  that  fixes  the  time  of  the  first 
payment  as  of  the  delivery  of  the  deed,  expressly  says  that 
the  deferred  payments  shall  bear  interest.  Certainly  it  can- 
not be  said  that  the  parties  have  not  the  right  to  agree  as  to 
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the  date  from  which  interest  shall  be  computed,  yet  the  Court, 
in  its  opinion,  conveniently  gets  rid  of  the  provision  in  re- 
gard to  interest  by  ignoring  it. 

While  I  do  not  concede  the  correctness  of  the  theory  ad- 
vanced in  the  opinion  filed  on  rehearing,  that  the  covenants 
were  dependent,  and  that  it  was  as  much  the  duty  of  the  com- 
pany to  demand  a  deed  as  it  was  the  duty  of  the  Hoards  to 
make  and  tender  it,  yet,  on  February  16,  1893,  the  engi- 
neer of  the  company  prepared  a  map  and  forwarded  it 
to  S.  Floyd  Hoard,  with  the  following  letter  of  trans- 
mittal: "Enclosed  find  map  with  right  of  way  put  on 
and  colored.  This  will  give  sufficient  data  for  descrip- 
tion I  think.  I  hope  you  will  prepare  it  and  send  to 
Vinson  to  incorporate  in  deed  as  soon  as  possible."  After 
receiving  this  map,  was  it  not  the  duty  of  Hoards  to 
prepare  and  forward  description,  as  requested?  Had  not  the 
railroad  company  done  all  that  was  required  of  it,  under  the 
terms  of  the  contract,  granting  that  it  was  its  duty  to  prepare 
description?  Not  having  complied  with  the  request  of  the 
engineer,  and  not  having  made  any  pretense  of  tendering  a 
deed  until  the  lapse  of  so  long  a  time,  the  plaintiffs  are  not  in 
a  position  to  make  the  demand  they  are  now  making.  By 
thus  early  complying  with  the  provision  of  the  contract,  re- 
quiring them  to  co-operate  in  the  preparation  of  the  deed, 
even  if  it  could  be  so  construed  as  to  make  it  the  duty  of  the 
company  to  co-operate,  the  duty  to  complete  the  transaction 
was  cast  upon  the  Hoards.  This  they  never  did,  nor  pre- 
tended to  do,  until  1901,  when  they  tendered  a  deed  which 
contained  a  description  of  their  own  making,  to  which  the 
engineer  of  the  company  refused  to  agree,  and  which  he  had 
no  hand  in  preparing,  and  expressly  testifies  that  the  descrip- 
tion offered  by  the  plaintiffs  is  such  that  it  is  impossible  to 
locate  the  land  conveyed  upon  the  ground  under  it,  and  the 
Court,  in  its  opinion,  finds  that  this  is  so,  and  that  the  land 
cannot  be  sufficiently  identified.  It  is  said  that  the  delay  was 
not  contemplated  by  the  parties.  Possibly  so.  But  who 
must  suffer  for  the  delay?  Certainly  the  railroad  company 
should  not  be  made  to  do  so,  after  having  prepared  and  for- 
warded description,  with  the  request  that  it  be  mailed  to  its 
attorney. 

Viewed  in  the  light  of  all  the  circumstances  surrounding 
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this  case,  I  cannot  B4;[ree  that  the  plaintiffs  are  entitled  to  in- 
terest, until  they  have,  by  the  tender  of  a  proper  deed,  placed 
themselves  in  a  position  to  demand  payment  of  the  purchase 
money. 


CHARLESTON 
wm  Reel  v.  Reel. 

Submitted  September  15, 1905.     Decided  February  20,  1906. 

1.  Trusts — ResiUHng  Trusts. 
One  taking  a  deed  for  land  knowing  that   another  has  a  valid 

equitable  title  to  the  same  land  from  the  same  vendor  is  held  in 
equity  as  holding  the  legal  title  in  trust  for  the  benefit  of  the  first 
purchaser,  and  equity  will  compel  him  to  pass  the  legal  title  to 
such  first  purchaser,    (p.  109. ) 

2.  Specific  Perpor^Tance— Ora^  dmiraet  as  to  Land. 
An  oral  contract  by  a  father  to  convey  land  to  his  son  in  consid- 
eration that   he   shall   support   the  father,  is  not  enforceable  in 
equity,  unless  the  possession  has  been  transferred  to  the  son  under 
the  contract,     (p.  110.) 

3.  Deed — Delivery. 
Though  the  grantor  tender  to  the  grantee  a  deed  with  intent  to 

deliver  it,  yet  if  the  grantee  refuse  to  accept  it,  it  is  not  a  perfected 
deed,  and  passes  no  title,     (p.  111.) 

Appeal  from  Circuit  Court,  Randolph  County. 
Bill  by  James  Reel  against  William  C.  Reel  and  others. 
Decree  for  plaintiff,  and  defendants  appeal. 

Reversed. 

Bent  &  Spears,  for  appellants. 

Talbott  &  Hoover,  for  appellee. 

Brannon,  Judge: 

James  Reel  filed  a  bill  in  equity  in  the  circuit  court  of 
Randolph  county  against  William  C.  Reel  and  Andrew 
Fansler,  setting  up  that  he  was  over  fifty-one  years  of  age 
and  until  the  winter  of  1903  had  lived  with  his  father  and 
mother  on  the  farm;  that  his  mother  was  dead,  and  one  of 
two  sisters  was  dead,  and  the  other  was  the  wife  of  Andrew 
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Fansler;  that  the  daughters,  upon  marriage,  had  left  home, 
but  he  remained;  that  when  twenty-one  he  told  his  father 
that  he  was  going  away  from  home  to  earn  money  for  him- 
self; that  his  father  told  him  that  he  was  his  only  son,  and  if 
he  would  remain  at  home  with  his  father  and  mother  and  aid 
in  supporting  and  caring  for  them,  he  would  give  all  the . 
lands  he  might  own  at  his  death  to  him,  James  Reel;  that  he 
and  his  father  made  a  definite  agreement  to  that  effect,  the 
father  agreeing  to  convey  the  lands  to  him  at  his  death;  that 
in  execution  of  the  agreement  he  remained  at  home  with  his 
father  and  mother,  and  worked  on  the  farm  with  his  father, 
clearing  land,  cropping  the  land,  building  a  house  on  it  for 
the  family,  paying  the  taxes,  and  sometimes  working  else- 
where for  wages,  and  devoting  his  earnings  to  the  support 
of  the  family;  that  his  father  in  the  execution  of  said  agree- 
ment went  to  Amos  Canfield  and  had  him  to  draw  a  deed  con- 
veying two  tracts  of  land,  one  of  thirty-one  and  one-half 
acres,  the  other  fifty-six  acres,  to  said  James  Reel,  and  signed 
and  acknowledged  it;  that  his  father  brought  the  deed  home, 
and  informed  the  plaintiff  that  he  had  placed  said  deed  in  a 
chest  or  drawer,  and  told  plaintiff  to  take  it  and  have  it 
recorded,  but  as  plaintiff  seldom  went  to  the  county  seat 
he  left  the  deed  where  his  father  had  placed  it;  that  after- 
wards, 1st  September,  1902,  his  father  had  conveyed  to  An- 
drew Fansler  the  same  tracts  in  consideration  of  support  and 
maintenance  during  life:  that  the  deed  was  made  and  put  on 
record,  without  the  knowledge  of  the  plaintiff;  that  Fansler 
was  fully  informed  through  years  of  the  said  agreement  be- 
tween William  C.  Reel  and  the  plaintiff,  and  when  he  took 
the  deed  Fansler  knew  that  William  C.  Reel  had  made  the 
deed  to  the  plaintiff,  and  had  delivered  it  to  him,  though  it 
had  never  been  in  the  hands  of  the  plaintiff  or  put  on  record; 
that  Fansler  had  moved  on  the  farm,  driven  plaintiff  away, 
and  was  living  on  the  farm  with  William  C.  Reel;  that 
Fansler  had  fraudulently  and  corruptly  induced  William  C. 
Reel  to  make  the  deed  to  him.  The  bill  claims  that  the 
placing  of  the  deed  in  the  drawer  was  in  law  a  delivery  of  it, 
and  it  sought  to  compel  the  defendants  to  surrender  it  to 
him,  if  in  their  possession,  and  if  not,  to  compel  them  to  con- 
vey the  land  to  the  plaintiff  reserving  a  lien  for  the  father's 
support;  and  if  that  could  not  be  done,  that  the  lands  be 
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charged  with  $1,000  compensation  for  work  and  labor  done  and 
money  spent  by  James  Reel  for  his  father,  as  a  judgment  for 
it  would  be  unavailing  against  his  father,  as  he  was  insolvent. 
William  C.  Reel  and  Fansler  demurred  to  the  bill  for  want 
of  equity  jurisdiction,  and   answered  denying  that  James 
Reel  had  supported  him.     William  C.  Reel  admitted  that  for 
a  short  time  prior  to  the  year  1900  he  did  propose  to  make 
his  son  a  deed  for  the  land  in  consideration  of  support  of 
himself  and  his  wife,  and  that  for  a  time  James  Reel  agreed 
to  the  proposition,  and  it  was  a  mutual  understanding  that 
such  deed  would  be  made;  but  the  answer  averred  that  finally 
the  plaintiff  refused  to  accept  any  such  deed  for  the  support 
and  maintenance  of  his   father   and   mother.     The  answer 
stated  that  James  Reel  simply  lived  at  home  sharing  in  the 
product  of  the  little  farm  along  with  other  members  of  the 
family,  until  about  the  year  1900,  when  he,  the  father,  did 
agree  to  convey  to  the  son  the  land  in  consideration  of  such 
maintenance,  but  the  son  refused  to  consumate  the  agree- 
ment.    The  answer  admits  that  on  the  19th,  January,  1900, 
William  C.  Reel  did  sign  and  acknowledge  a  deed  whereby 
he  intended  to  convey  to  his  son  the  land;  that  he  informed 
his  son  that  he  had  made  the  deed  and  offered  it  to  him,  and 
his  son  declined  to  accept  it,  and  never  did  accept  it,  and 
authorized  his  father  to  convey  the  land  to  Fansler,  and  au- 
thorized him  to  make  the  deed  to  Fansler  which  he  did  make. 
Fansler  admits  that  when  he  took  the  deed  for  the  land  he 
was  aware  of  the  existence'  of  the  said  deed  to  James  Reel; 
but  that  before  the  deed  was  made  to  him,  Fansler,  James  Reel 
had  declined  to  accept  said  deed,  had  declined  to  assume  the 
obligation  of  supporting   his   father   and   mother,   and  that 
Jatnes  Reel  got  possession  of  the  said  deed  from  his  father  to 
him,  and  delivered  it  to  Fansler,  and  urged  him  to  undertake 
the  support  of  his  father  and  mother,  and  after  hesitation, 
he,  Fansler,  agreed  to  do  so,  and   accepted  a  deed  for  the 
land,  which  was  executed  with  the  full  knowledge  and  con- 
sent of  James  Reel;  that  he  took  possession  under  this  deed, 
paid  back  taxes  on  the  land,  and  ever  since  had  been  comply- 
ing with  his  obligation  to  support  William  C.  Reel.     Fansler 
filed  the  said  deed  to  James  Reel  from  his  father,  it  being  in 
his  possession.     A  decree  in  the  case  declared  that  the  deed 
from  William  C.  Reel  to  James  Reel  had  been  delivered  to 
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James  Reel,  and  the  deed  being  filed  in  the  papers,  it  was 
decreed  that  the  legal  title  to  the  land  was  in  James  Reel,  and 
gave  him  leave  to  withdraw  said  deed  and  place  it  on  record. 
The  deed  to  Fansler  was  canceled  as  in  fraud  of  the  right  of 
James  Reel.     William  C.  Reel  and  Fansler  appeal. 

Equity  jurisdiction  is  denied  because,  on  the  theory  of  the 
bill,  that  the  deed  to  James  Reel  was  perfected  by  delivery, 
he  could  sue  in  ejectment,  and  being  out  of  i)ossession  must 
sue  at  law  and  not  in  equity  to  remove  a  cloud,  citing  Smith 
v.  O'Keefe,  43  W.  Va.  172.  If  we  held  that  the  deed  to 
James  Reel  was  consummated  by  delivery,  we  must  needs 
decide  the  question  whether  one  holding  legal  title  out  of 
possession  can  sue  in  equity  to  remove  a  cloud  arising  from 
a  second  deed  by  the  same  grantor,  taken  with  knowledge  of 
the  first;  but  we  are  of  the  opinion  said  deed  was  not  per- 
fected by  delivery,  which  is  an  indispensable  element  in  the 
elementary  definition  of  a  deed.  Therefore,  we  have  a  suit 
in  equity  by  one  claiming  to  have  first  an  oral  contract  for 
the  conveyance  of  land  by  a  father  to  a  son  on  consideration 
of  work  and  labor  at  home  for  the  support  of  the  father  and 
his  family,  and  then  the  contract  evidenced  by  a  deed  exe- 
cuted in  all  respects  except  by  delivery,  and  the  bill  seeking 
enforcement  of  such  contract  as  against  the  father,  or  the 
right  to  enforce  involved  in  the  suit  as  a  necessary  element 
and  seeking  to  annul  a  deed  accepted  by  another  person  from 
the  same  vendor  for  the  same  land,  with  notice  of  the  right 
of  him  claiming  under  such  contract,  and  seeking  its  cancel- 
lation, or  to  compel  him  to  pass  the  legal  title  by  deed.  I 
suppose  it  would  be  immaterial  whether  a  decree  of  relief  be 
to  enforce  the  contract  by  compelling  a  deed  from  the  father 
and  cancelling  the  deed  to  Fansler,  or  compelling  Fansler  to 
pass  the  legal  title  to  James  Reel — ^the  latter  being  the  more 
usual  mode  of  decree,  simply  treating  him  as  holding  title  as 
a  qua^i  trustee  for  James  Reel.  Surely,  this  state  of  facts 
presents  a  case  of  equity  jurisdiction  of  frequent  occurrence. 
Equity  follows  the  legal  title  into  the  hands  of  its  fraudulent 
holder,  and  makes  him  hold  that  title  as  held  in  trust,  and 
compels  him  to  execute  the  trust  by  conveyance.  Diwis  v. 
Settler^  43  W.  Va.  17.  He  takes  the  shoes  of  the  vendor, 
tod  equity  will  make  him  do  what  it  would  have  made  the 
vendor  do.     1  Beach,  Mod.Eq.  section  346;  2  Pomeroy,  Eq., 
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3  Ed.,  section  591.     It  is  a  clear  case  of  jurisdiction  in  equity. 

Though  I  think  it  contrary  to  the  weight  of  authority,  yet 
under  Bowles  v.  Woodson^  6  Grat.  78,  and  Parrill  v.  Mc- 
Kinley^  9  Id.  1,  the  undelivered  deed  would  be  good  as  a 
memorandum  to  answer  the  demand  of  the  statute  of  frauds 
that  a  contract  for  sale  of  land  be  in  writing,  and  we  would 
have  to  say  whether  the  mere  oral  contract  would  be  enough. 
For  myself  I  do  not  see  why  it  is  not  lust  as  requisite  that 
the  memorandum  of  the  sale  contract  be  delivered  as  that  a 
deed  be,  and  so  I  think  say  the  authorities.  But  I  concede 
that  these  cases  eliminate  the  question  of  a  writing.  As  we 
find  that  James  Reel  refused  to  accept  the  deed,  repudiated 
it,  it  might  be  said  that  he  would  fall  back  on  his  oral  con- 
tract. No,  because  refusing  to  support  his  father,  renounc- 
ing the  contract,  authorizing  Fansler  to  assume  the  burden  of 
his  father's  support,  and  take  a  conveyance,  would  operate 
to  repudiate  also  the  oral  contract,  and  estop  James  Reel 
from  claiming  against  Fansler.  I  am,  however,  free  to  say, 
that  the  oral  agreement  is  not  enforceable  by  specific  perfor- 
mance, as  it  was  not  executed  by  a  transfer  of  possession. 
There  was  no  change  as  to  possession.  The  contract  was  not 
to  take  ejffect  by  possession  until  the  father's  death.  The 
father  remained  in  possession.  Harrison  v.  Harrison^  36  W. 
Va.  556;  Bailiff  y.  Somers,  55  W.  Va.  30.  As  the  oral  con- 
tract is  not  good,  James  Reel  can  have  no  right  as  against  his 
father.  Nor  can  he  against  Fansler,  so  far  as  that  oral  con- 
tract goes;  for  there  was  nothing  in  it,  no  vested  right  under 
it,  with  which  to  affect  Fansler  with  notice.  Central  Land 
Co.  V.  Laidley,  32  W.  Va.  134. 

A  deciding  question  in  the  case  is.  Was  that  deed  delivered 
to  James  Reel?  If  so,  it  passed  title,  though  not  recorded, 
and  Fansler  having  notice  of  it,  would  take  no  title  by  his 
deed.  On  the  other  hand,  if  that  deed  was  not  delivered, 
James  Reel  got  no  title,  and  Fansler  took  good  title.  This 
turns  on  evidence,  and  we  cannot,  ought  not,  enter  into  de- 
tails. The  father  seems  to  be  an  intelligent,  plain  country 
man,  of  seventy-eight  years.  He  swears  that  he  talked  sev- 
eral years  of  deeding  the  land  to  his  son,  and  had  a  deed 
drawn  and  acknowledged,  brought  it  home  and  said,  "Says  I 
to  Jim  here  is  the  deed,  and  patted  my  hand  on  the  deed,  and 
says  I  it  is  no  account  to  you  till  you  take  it  and  get  it  record- 
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ed.  Says  he  I  don't  want  the  deed, — swore  he  wouldn't 
have  it."  He  repeats  several  times  that  the  son  declined  to 
accept  the  deed,  and  cursed  and  abused  him  for  making  it. 
He  swears  that  his  son  told  him  to  convey  the  land  to  Fans- 
ler.  He  adds,  "Says  I  to  Jim  if  I  make  a  deed  to  Fansler, 
says  I,  if  I  do  this  now  the  very  first  time  you  get  out  of 
humor,  you  will  swear  that  I  have  no  right  to  make  it  to  him, 
and  it  was  against  his  orders,  and  you  get  the  least  bit  mad 
you  will  be  for  killing  me,  and  may  be  will  do  it."  This  is 
tiie  old  man's  statement  reiterated  in  several  f  ormis  during  his 
examination.  Fansler,  Sallie  Courtney  and  Sarah  Wood  were 
present  and  heard  the  conversation  and  pointedly  confirm 
him.  All  four  say  he  repeated  at  diflFerent  times  this  refusal 
to  accept  the  deed.  All  say  that  when  the  father  and  Fansler 
were  about  to  start  to  Elkins  to  have  the  deed  to  Fansler 
written,  James  delivered  his  deed  to  Fansler,  and  consented 
to  his  father  conveying  the  land  to  Fansler;  and  that  when 
they  returned  in  the  evening  with  the  deed  hf  was  informed 
that  the  deed  had  been  made  to  Fansler,  and  approved  it. 
He  waited  fifteen  months  before  suing.  It  is  argued  that  it 
is  unreasonable  to  say  that  James  Reel  at  the  age  of  fifty -one 
would  thus  relinquish  his  life  long  home.  Not  so  when  we 
reflect  that  his  father  was  an  aged  man,  his  power  to  labor 
gone,  frail  of  body,  somewhat  fretful,  and  the  son  himself 
without  means,  coming  to  an  age  when  his  own  power  to  la- 
bor was  decreasing,  he  childless  and  wifeless.  Who  would 
perform  the  arduous  housework  which  the  assumption  of  this 
heavy  burden  of  supporting  his  father,  perhaps  for  many 
years  in  the  feebleness  of  old  age,  would  impose?  Quite 
reasonable  that  James  Reel  would  prefer  that  Fansler  and  his 
wife,  the  old  man's  daughter,  should  bear  this  heavy  burden. 
James  talked  about  going  elsewhere.  If  he  should  do  so, 
how  could  he  take  care  of  his  father?  As  a  matter  of  law,  if 
the  old  man  did  deposit  the  deed  in  a  chest  giving  leave  to 
James  to  take  it,  that  would  be  clear  delivery;  if  he  retained 
power  and  dominion  over  it,  it  was  not.  Ward  v.  Ward^  43 
W.  Va.  1;  Gaines  y.  Keener^  48  Id,  56;  Adams  v.  Baker ^  50 
Id,  249.  But  in  this  case,  there  was  refusal  to  accept,  a  dis- 
affirmance. It  requires  not  only  deliverance  by  the  grantor 
to  make  a  deed,  but  acceptance  by  the  grantee.  No  matter  how 
distinct  the  oflfer  or  words  of  delivery  on  the  grantor's  part. 
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if  the  deed  is  refused  by  the  grantee,  there  is  no  deed.  Gug- 
genheimer  v.  Lockridge^  39  W.  Va.  457.  When  a  deed  is 
for  one's  benefit,  there  is  a  presumption  of  acceptance,  but 
why  speak  of  that  in  the  face  of  express  rejection?  James 
Reel's  version  is  diflferent,  but  inconsistent  and  unreasonable. 
He  says  that  when  his  father  brought  his  deed  home  he  did 
not  tell  him  it  was  a  deed,  but  said  "it  was  a  little  script  of 
paper  and  put  it  in  the  chest.  I  never  seen  it.  He  said  to 
take  it  and  put  in  the  clerk's  office.  I  can  neither  read  nor 
write."  How  unreasonable!  Is  it  probable  his  father  would 
call  it  a  "script"  of  paper?  And  is  it  reasonable  that  James 
Reel  could  believe  it  to  be  a  script  of  paper  when  his  father 
told  him  to  take  it  to  the  clerk's  office?  But  his  bill  does  not 
hint  that  his  father  called  it  "a  script,"  as  it  pointedly  says 
that  his  father  got  Canfield  to  write  "a  deed  conveying  to 
plaintiff  the  thirty-one  and  one-half  acres  and  fifty-six  acres 
of  land,  and  after  the  deed  was  written  it  was  signed  by  Wil- 
liam C.  Reel,  acknowledged,  and  said  Reel  brought  the  deed 
from  the  residence  of  said  Canfield  to  the  residence  of  said 
Reel,  and  when  he  came  home  he  informed  plaintiff  that  he 
had  placed  said  deed  in  a  chest  and  told  plaintiff  to  take  it 
and  have  it  placed  on  record."  Utterly  inconsistent  with  his 
statement  that  he  did  not  know  it  was  a  deed.  He  admits 
that  Canfield  told  him  that  it  was  a  deed  for  the  land.  He 
told  Eevertt  that  his  father  had  made  him  a  deed.  Also  he  told 
Canfield  that  his  father  had  so  informed  him.  All  this  shows 
that  he  knew  it  was  a  deed.  And  he  pointedly  swears  as  to 
that  paper,  that  he  did  not  accent  it.  The  defense  in  volume 
and  force  of  testimony  has  the  better  of  the  case  greatly. 
Therefore,  the  deed  in  question  never  took  effect. 

As  to  the  claim  for  a  lien  on  the  land  for  work  and  labor,  I 
know  of  no  law  to  create  it,  none  is  shown. 

Decree  reversed  and  bill  dismissed. 

Reversed  and  Dismissed. 
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CHARLESTON 

Wade  v.  McDougle.  t »  g| 

Submitted  January  12,  1906.     Decided  February  20,  1906. 

1.  Kj^ctme^t— Bight  of  Recovery. 

A  plaintiff  in  ejectment  must  locate  his  own  land  and  recover  upon 
his  own  title,  and  the  fact  that  the  defendant's  land  does  not  cover 
the  land  in  dispute  or  lie  where  the  defendant  claims  it  to  lie,  or  that 
his  title  is  not  good,  is  immaterial  and  irrelevant,     (p.  115.) 

2.  Adverse  Possession —  Color  of  Title — Evidence —  Commissioner's  Deed. 

A  deed  from  a  special  commissioner  purporting  to  be  made  under 
authority  of  a  decree  is  admissible  in  evidence  to  give  color  of  title 
for  adverse  possession,  though  such  decree  is  not  shown,    (p.  116.) 

3.  Evidence — Statement  of  Third  Person. 

Statements  by  a  person  cutting  timber  on  land  or  cultivating  it, 
that  he  is  so  doing  under  authority  of  a  certain  person  as  owner, 
made  while  so  doing,  are  admissible  when  the  question  of  posses- 
sion by  such  owner  is  involved,     (p.  118.) 

4.  Ejectment — Judgment,  effect  of. 

A  verdict  and  judgment  in  ejectment  by  which  the  plaintiff  re- 
covers land  in  fee,  of  their  own  force,  vests  title  in  him,  and  take 
title,  from  the  defendant,  if  he  had  any.       (p.  118.) 

5.  Same — Boundary  Lines. 

A  verdict  and  judgment  in  ejectment  fixing  a  line  are  final  and 
conclusive  between  the  parties  and  their  privies  in  estate  as  to 
the  location  of  such  line.     (p.  119.) 

6.  &AiiE— Judgment,  effect  of— -Adverse  Possession, 

A  verdict  and  judgment  in  ejectment  by  which  the  plaintiff  re- 
covers the  contested  land  destroy  all  title  in  the  defendant  at  the 
date  of  the  judgment.  The  defendant,  by  adverse  possession  be- 
ginning after  judgment,  may  acquire  title,  but  possession  prior  to 
the  judgment  cannot  be  considered,     (p.  120.) 

7.  Boundaries — Agreed  Line —  Validity  of  Agreement. 

To  make  valid  an  oral  agreement  to  fix  aline  between  two  contigu- 
ous tracts  of  land  there  must  be  doubt  and  uncertainty  as  to  the 
true  place  of  the  line,  else  the  agreement  is  void.  Where  there  is 
in  fact,  such  doubt  and  uncertainty,  such  oral  agreement,  if  at  once 
carried  into  execution  by  actual  possession,  is  valid  without  other 
consideration  than  the  settlement  of  disputed  boundary,    (p.  122.) 

8.  Same— Possession. 

A  mutual  express  agreement  between  adjoining  owners  fixing  their 
dividing  line  is  of  no  force,  unless  actually  executed  immediately 
by  taking  possession  actual  up  to  it.    (p.  122.) 
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9.  CouPRouiSK— Offer—Effect 

A  person  is  not  bound  by  an  admission  in  an  offer  to  compromise 
not  accepted  by  the  other  party,    (p.  123.) 

10.  Evidence — Admissions  as  to  Title. 

Where  legal  title  to  land  is  vested  in  one  his  mere  oral  disclaimer 
or  admission  of  no  title  cannot  devest  his  title.  It  binds  him  not. 
(p.  123.) 

1 1 .  BovTXDAmES—rPossession — Establishment  of  Bowndary  by  Acquiescence^ 

To  establish  a  line  between  adjoining  owners,  in  absence  of  express 
agreement  fixing  it,  by  acquiescence  and  recognition,  there  must 
be  possession  actual  up  to  it  by  the  party  claiming  the  benefit  of  the 
line  at  least  for  a  time  prescribed  by  the  statute  of  limiiaiion,  with 
acquiescence  and  recognition  of  such  line  by  the  other  party,  he 
knowing  of  such  claim  by  his  adversary,     (p.  124.) 

12.  Adverse  Possession. 

Mere  occasional  grazing  cattle  or  cutting  timber  or  sod  on  land  does 
not  constitute  adverse  possession  under  the  statute  of  limitations, 
(p.  124.) 

13.  Same — Inclosure. 

Actual  inclosure  by  fence  is  not  indispensable  for  adverse  posses- 
sion under  the  statute  of  limitations.  It  is  sufficient  if  the  possession 
be  marked  or  held  by  inclosure  by  fence,  by  cultivation,  residence, 
clearing,  or  any  plainly  visible  and  notorious  manifestation  of  sole, 
exclusive  possession,  according  to  the  nature  of  the  case.     ^^^p.  126. ) 

14.  S.KUK— Color  of  Title — Possession. 

Where  there  is  no  color  of  title,  possession,  for  the  purpose  of  ad- 
verse possession,  is  confined  to  the  land  in  actual,  open,  notorious, 
exclusive  occupation  by  inclosure  by  fences,  residence,  clearing, 
cultivation  or  such  other  act,  notorious  and  open,  according  to  the 
nature  of  the  case,  telling  the  world  of  adverse  possession  under  his 
own  claim,     (p.  128.) 

Error  to  Circuit  Court,  Wood  County. 
Action  by  C.  A.  Warde,  as  sheriff,  against  A.  H.  McDougle. 
There  was  judgment  for  plaintiff,  and  defendant  brings  error. 

11.  P.  Camden,  for  plaintiff  in  error. 

Merrick  &  Smith,  for  defendant  in  error. 

Brannox,  Judge  : 

Daniel  R.  Neal  brought  an  action  in  ejectment  in  the  circuit 
court  of  Wood  county  against  A.  H.  McDougle  counting  in 
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his  declaration  for  a  tract  of  sixty  acres.  A  disclaimer  was 
made  by  the  defendant  for  all  of  the  tract  except  a  parcel  of 
specified  boundary  containing:  about  fifteen  acres.  A  trial 
resulted  in  a  verdict  and  judgment  for  the  plaintiff. 

Defendant's  first  assignment  of  error  is,  that  the  plaintiff 
was  allowed  to  prove  a  survey,  made  under  an  order  of 
survey  in  the  case,  of  the  land  covered  by  defendant's  deed. 
The  plaintiff  claimed  that  the  deed  under  which  the  defendant 
claimed  does  not  include  the  land  in  contest.  The  plaintiff 
introduced  a  deed  for  the  sixty  acres  dated  1st  February,  1867, 
from  William  Logan  to  Daniel  R.  Neal,  under  which  the 
plaintiff  claimed,  but  traced  no  title  back  to  the  state.  On 
the  strength  of  paper  title,  the  plaintiff  showed  no  title;  for 
to  recover  on  paper  as  pei*  se  giving  superior  title,  it  must 
trace  back  to  the  state,  unless  the  title  of  the  contestants 
comes  from  a  common  grantor.  Iio?ik  v.  Higginhotham^  54 
W.  Va.  137.  No  show  to  recovery  by  the  plaintiff  on  paper 
title  was  made  in  this  case.  The  plaintiff  did  not  even  give 
evidence  of  the  boundaries  of  the  Logan  deed  to  show  that  it 
covers  the  land  in  controversy.  If  the  plaintiff  showed  no 
title  in  himself,  what  matters  it  where  the  land  embraced 
within  the  defendant's  deed  lies?  In  ejectment  the  plaintiff 
must,  if  he  claims  under  paper  title,  locate  his  exterior 
boundary,  so  as  to  show  that  his  title  takes  in  the  disputed 
land.  MUlef^  v.  Holt,  47  W.  Va.  12.  What  matters  it 
whether  the  defendant  has  title  or  not,  if  the  plaintiff  him- 
self has  no  title?  He  must  gain  on  the  strength  of  his  own 
title,  not  on  the  weakness  of  the  defendant's  title.  Lowe  v. 
Settle,,  32  W.  Va.  600.  Thus,  it  would  seem  that  this  evi- 
dence of  the  defendants  location  would  be  immaterial,  and 
introduce  a  matter,  and  call  on  the  defendant  to  meet  it,  not 
pertinent  to  the  case,  and  calculated  to  hurt  his  defence  before 
the  jury.  It  could  not  locate  the  plaintiff's  land,  as  he  had 
no  title  to  locate.  If  it  is  said  that  to  locate  the  defendant's 
deed  would  locate  the  Logan  deed,  as  the  Logan  deed  calls 
for  the  "Neal  and  Stokely  line",  the  reply  is,  the  Logan  deed 
is  not  surveyed,  and  the  deed  to  Beckwith  does  not  call  for 
the  line. 

A  second  assignment  of  error  is,  the  admission  of  evidence 
of  surveying  a  line  between  a  tract  owned  by  the  city,  known 
as  the  city  hospital  ground,  and  a  tract  of  Sarah  Neal.     I  do 
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not  see  what  light  this  could  throw  on  the  case.  It  could  add 
to  the  intricacy  and  difficulty  of  the  case  and  confuse  the 
jury.  It  was  not  relevant.  Neither  claimed  under  or  de- 
rived title  from  the  owners  of  those  tracts.  Their  location 
would  not  settle  the  location  of  the  claims  of  the  plaintiflp  or 
defendant.  The  call  in  a  deed  to  which  the  Lauch  deed  re- 
ferred for  the  Neal  line  was  not  binding  on  the  defendant; 
it  was  res  mter  alios  acta. 

A  third  assignment  of  error  is,  that  plaintiff  gave  evidence 
to  prove  that  defendant's  deed  would  not  reach  the  disputed 
land,  is  well  taken  under  principles  stated  above,  that  the 
plaintiff  must  show  that  his  own  right  covered  the  land.  And 
mere  call  for  distance  is  not  material  when  a  fixed  line  is 
called  for. 

A  fourth  assignment  of  error  is,  the  admission  of  a  deed 
from  Taylor,  commissioner,  to  Sanders,  no  authority  to 
make  it  being  shown,  and  no  connection  being  shown  be- 
tween the  title  of  one  Davis,  whose  title  the  deed  purports  to 
convey,  and  the  plaintiff.  As  passing  title  it  was  not  admis- 
sible; but  the  plaintiff  after  giving  that  deed  in  evidence, 
gave  in  evidence  a  deed  from  said  Sanders  to  William  Logan, 
and  a  deed  from  Logan  to  the  plaintiff.  As  color  of  title  for 
adverse  possession,  I  see  no  objection  to  the  deed.  Mull  in 
V.  Carper,  37  W.  Va.  215. 

A  fifth  assignment  of  error  is,  the  admission  in  evidence  of 
a  deed  from  Sanders  to  Logan.  It  is  admissible  for  color  of 
title  in  connection  with  the  deed  from  Logan  to  plaintiff.  It 
is  said  the  descriptions  in  the  two  deeds  vary.  If  it  were 
plain  that  they  relate  to  different  land,  this  would  be  a 
good  objection;  but  that  seems  to  me  to  be  a  question  of 
identity  as  a  fact  for  the  jury;  that  is,  whether  it  could  give 
any  color  as  to  the  land  in  contest.  The  fact  that  no  survey- 
ing was  don  eto  show  the  location  of  the  land  described  in  the 
deed  only  went  to  make  it  weak  as  affording  color  of  title  for 
the  land. 

The  sixth  assignment  of  error  is,  the  admission  in  evidence 
of  a  deed  from  Lauck  and  Logan  to  Logan  and  Leach.  It 
is  not  claimed  that  the  plaintiff  claimed  the  land  in  this  deed, 
or  had  any  privity  with  it,  or  that  it  bounded  on  the  land 
conveyed  to  him  by  Logan.  It  was  in  no  sense  in  contro- 
versy.   It  was  irrelevant,   producing  confusion  before  the 
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jury.  The  argument  for  it  is  that  Logan's  deed  to  the 
plaintiff  refers  to  this  deed,  and  this  deed  calls  for  the  Neal 
and  Stokely  line.  What  if  it  does?  Is  it  used  to  locate  that 
line?  It  cannot  do  so.  It  is  a  declaration  by  its  parties  that 
that  line  was  there;  but  does  their  declaration  or  assertion 
bind  the  defendant?  No  surveying  of  its  bounds  proves  that 
declaration  true. 

The  seventh  assignment  of  error  is,  in  the  admission  in 
evidence  of  a  deed  from  Logan  and  Leach  to  Parkersburg. 
What  has  been  said  under  the  sixth  assignment  here  applies. 

The  eighth  assignment  of  error  is,  the  admission  in  evi- 
dence of  a  decree  of  partition  and  plat  of  lands  of  Bradford's 
estate.  They  were  transactions  between  strangers  to  this 
suit,  not  involving  the  land  in  dispute.  It  is  claimed  that 
these  papers  are  admissable,  as  Beckwith's  deed,  under  which 
defendant  claims,  calls  for  this  Bradford  land.  That  would 
tend  to  locate  the  land  of  defendant;  but  the  plaintiff  is  suing, 
and  must  show  where  his  land  is,  no  matter  where  may  be  the 
defendant's.  Possibly,  if  the  plaintiff  had  had  his  tract 
under  the  deed  from  Logan  to  him  surveyed  and  proven,  his 
right  to  go  to  a  line  the  same  as  the  line  of  Bradford,  the 
call  in  Beckwith's  deed  might  be  an  admission  of  the  location 
of  Beckwith's  line;  this  is  doubtful,  because  the  defendant 
was  not  a  party  to  the  partition,  so  as  to  give  it  force  to  es- 
tablish the  true  place  of  the  Bradford  line.  Surely  the  ac- 
tion of  parties  to  the  partition  of  the  Bradford  land  could  not 
fix  its  bounds  so  as  to  bind  Beckwith  to  a  particular  line  as 
being  the  true  place  of  that  line  called  for  in  his  deed.  It  is 
res  inter  alios  acta.  Action  of  one  party  does  not  bind 
strangers.  But  this  Bradford  land  was  not  surveyed,  but 
laid  down  by  protraction.  Where  are  its  lines  on  the  ground? 
I  do  not  see  that  the  Bradford  land  can  locate  the  defendant's 
land.  Would  that  show  that  the  defendant's  land  is  in  a  par- 
ticular place?  It  is  an  effort,  by  the  partition  of  other  peo- 
ple's land,  not  in  controversy  here,  to  show  that  the  defend- 
ant does  not  own  the  land  in  controversy,  without  showing 
that  the  plaintiff  owns  it.  This  partitiqp  has  no  connection 
with  this  suit. 

The  ninth  assignment  of  error  is,  the  admission  in  evidence 
of  a  deed  from  Phelps  to  Bradford.  What  does  it  show 
shedding  light  on  this  case?     It  is  between  strangers  to  it. 
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Can  their  acts  locate  the  land  involved?  No  survey  of  the 
land  mentioned  in  that  deed  gave  it  local  habitation,  as  may 
be  also  said  of  other  papers  admitted,  even  of  the  deed  of 
Logan  to  the  plaintiff.  It  does  not  purport  to,  and  could 
not,  locate  the  plaintiff's  boundary.  Not  every  paper  can  be 
introduced  in  ejectment.     Irrelevant  ones  cannot  be. 

The  tenth  assignment  of  error  is,  that  witness  McConnell 
was  allowed  for  the  plaintiff  to  prove  that  Crummitt  and 
Leary,  whom  he  saw  cutting  timber  and  sod  and  cultivating, 
told  him  they  were  doing  so  under  Neal.  They  were  on  the 
ground  when  so  stating.  Declarations  of  one  in  possession 
explanatory  of  the  character  of  his  possession — that  is,  how 
he  claimed,  under  whom,  are  admissible.  They  are  part  of 
the  act  of  possession,  part  of  res  gestce.  Cannot  a  tenant  ad- 
mit that  he  holds  under  a  certain  person  ?  High  v.  Pancake^ 
42  W.  Va.  602;  24  Am.  &  Eng.  Ency.  L.,  (2d  Ed.),  688-9-90; 
note  to  Marcy  v.  Stone,  54  Am.  Dec.  74;  Leger  v.  Doyle,  70 
Id.  240. 

The  eleventh  assignment  of  error  involves  principles  im- 
portant in  the  case.  It  is  the  giving  of  an  instruction  to  the 
effect  that  if  Logan,  at  the  date  of  his  deed  to  the  plaintiff 
Neal,  February  1,  1867,  had  been  prior  to  that  date,  and 
claiming  under  the  deed  from  Sanders  to  Logan,  in  actual 
possession  for  ten  years  of  any  part  of  the  land  in  contro- 
versy in  this  suit,  and  the  deed  to  Neal  included  the  land 
in  controversy,  and  the  defendant  during  said  period  did 
not  have  actual  possession  of  any  portion  of  the  land  in  con- 
troversy, then  Logan  acquired  a  good  title  to  the  land  in  con- 
troversy, and  by  his  deed  conveyed  the  same  to  Neal.  Con- 
ceding, as  the  plaintiff  must,  and  practically  does,  that  he 
showed  no  title  by  documents,  his  claim  is  that  his  title  be- 
came perfect  under  the  statute  of  limitations.  Let  us  sup- 
pose that  Logan  had,  and  by  his  deed  conveyed  to  Neal,  good 
title  so  acquired.  As  will  appear  from  the  report  of  the 
case  of  Bechclth  v.  Thompson,  18  W.  Va.  103,  in  1871 
Beckwith  brought  an  ejectment  against  Thompson  and  others 
to  recover  a  tract  of  land  of  two  hundred  and  twenty-five 
acres,  which  resulted  in  a  verdict  and  judgment  for  Beck- 
with, affirmed  by  this  Court  14th  May,  1881.  It  was  claimed 
in  that  suit  by  its  defendants  that  the  two  surveys  below 
mentioned  did  not  adjoin  on   their  first  two  lines,    but   that 
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there  was  vacant  land  between  them,  which  was  patented  and 
claimed  by  defendants.  Thus  the  case  involved  that  ques- 
tion, and  if  adjoining,  the  question,  Where  is  the  Neal- 
Stokely  line?  Beckwith,  the  plaintiff  in  that  suit,  is  the 
same  person  whose  title  vested  in  McDougle,  as  executor 
with  his  will  annexed,  defendant  in  the  present  suit,  and 
Neal,  a  defendant  in  that  former  suit,  is  the  same  person  who 
was  plaintiff  in  this  suit,  and  whose  title  vested  in  Wade 
as  executor  with  his  will  annexed,  the  plaintiff  by  revival  in 
the  present  suit.  Neal  claimed  derivatively  under  a  grant 
from  Virginia  to  James  Neal,  dating  14th  September,  1785, 
for  four  hundred  acres,  beginning  at  a  sugar  standing  on  the 
bank  of  the  Ohio,  and  running  S.  24  E.  117  perches,  S.  39 
W.  243  perches.  Beckwith  claimed  derivatively  under  a 
grant  from  Virginia  for  twelve  hundred  acres,  dating  9th 
May,  1804,  to  John  Stokely,  "beginning  at  a  sugar  tree, 
corner  to  James  NeaPs  survey,  a  small  distance  from  the 
mouth  of  the  Little  Kanawha  river,  and  on  the  bank  of 
the  Ohio  river,  running  thence  with  two  of  his  lines. 
South  24  E.  117  poles  to  a  white  oak;  S.  39  W.  243 
poles  to  a  black  oak"  etc.  The  controversy  in  the  present 
case  is  as  to  land  on  the  second  line  dividing  these  adjoining 
old  surveys.  The  jury  in  the  former  case  fixed  both  lines. 
It  ran  them  from  C  to  D  and  from  D  to  E  on  the  plat  of 
surveyor  Farrow  made  under  an  order  or  survey  in  that 
case  and  used  on  its  trial.  Where  is  that  line  I)  E?  Where- 
ever  it  is  it  is  a  finality  to  fix  that  line  between  Neal  and 
Beckwith  and  those  claiming  under  them,  binding  on  the 
parties  to  this  case.  Neal  claims  that  it  was  fixed  wrong  in 
that  case.  Whether  it  was  fixed  wrong  or  right  by  that  jury 
and  the  circuit  court  and  Supreme  Court,  is  now  no  differ- 
ence, as  it  has  passed  into  final  judgment  and  must  give  peace. 
Xo  matter  whether  Beckwith's  deed  really  covered  the  land 
or  not.  The  judgment  is  his  deed.  That  verdict  and  judg- 
ment operated  to  vest  title  in  Beckwith  as  against  Neal  up 
to  that  line  just  as  effectually  as  if  Neal  had  conveyed  or  re- 
leased the  land  to  Beckwith  to  that  line.  If  Logan  had  in 
any  wise,  by  deed  or  by  limitation,  acquired  title,  at  the  date 
of  his  deed  to  Neal,  beyond  that  line,  and  passed  it  to  Neal 
l>y  that  deed,  that  title  was  lost  to  Neal  by  force  of  that 
verdict  and   judgment.       It  needs  no  authority  for  this  old 
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proposition  of  the  law  of  finality  of  verdicts  carried  into 
judgment.  The  Code,  ch.  90,  section  35,  gives  a  judgment 
in  ejectment  such  effect.  Otherwise  what  is  *  the  use  of  a 
suit,  verdict  and  judgment?  But  the  instruction  in  hand  says 
that  i)ossessson  would  give  title  to  Logan  and  he  passed  it  to 
Neal,  leaving  the  inference  that  Neal  thus  got  legal  title,  and 
still  held  it,  regardless  of  the  eflFect  of  the  subsequent  ver- 
dict and  judgment.  The  instruction  forgets  that  element  of 
the  case.  Any  title  existing  before  in  Logan  or  Neal  was 
gone,  and  immaterial  in  the  present  case.  It  is  useless  to 
discuss  whether  there  was  such  possession  anterior  to  Logan's 
deed  as  to  give  him  title.  After  that  judgment  Neal  must 
get  a  new  title  by  possession  or  otherwise  for  land  on  the 
Beckwith  side  of  the  line  fixed  by  the  jury.  He  has  no  title 
by  conveyance,  as  none  appears.  He  must  then  get  it  by  iieio 
possession,  a  neio  title  by  possession  after  judgment  in  the 
former  suit.  The  finality  of  said  trial  is  another  reason  why 
it  was  error  to  allow  evidence  of  a  survey  of  the  land  in  the 
deed  from  Stokely  to  Beckwith.  The  verdict  located  that 
deed;  the  verdict  is  the  deed;  its  boundaries  are  the  only  test 
without  the  deed.  Where  are  they?  What  land  does  the  verdict 
give  Beckwith?  These  are  the  questions.  The  plaintiff 's  declar- 
ation calls  for  bounding  his  claim  on  the  Stokely-Neal  line. 
That  line  is  where  the  verdict  laid  it  down  on  the  ground.  I 
would  say  not  where  the  deed  placed  it,  if  I  could  S2iy  that 
the  verdict  differed  as  to  its  place  from  the  deed,  as  I  do 
not  say.  Such  is  the  force  of  the  verdict  and  judgment  in 
the  old  suit. 

I  do  not  think  this  oblivion  in  this  instruction  of  the  judg- 
ment is  cured  by  the  instruction  spoken  of  under  the  next 
assignment  of  error,  which  puts  recovery  by  Beckwith  from 
Neal  in  as  an  element  of  its  hypothesis.  This  instruction  is 
so  strong  in  stating  that  Logan  acquired  title  by  possession 
before  he  conveyed  to  Neal,  that  it  was  calculated  to  con- 
fuse the  jury  and  inspire  belief  that  such  title  was  still  in 
Neal,  and  it  would  not  be  going  very  far  to  say  that  they 
conveyed  inconsistent  impressions.  How  any  jury  could 
avoid  confusion  amid  so  many  instructions  as  were  involved 
in  the  case,  we  cannot  realize.  Hence  the  need  of  clearness. 
This  instruction,  I  repeat,  is  faulty  in  not  incorporating  the 
former  judgment  in  its  hypothesis.     If  that  judgment  cov- 
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ered  the  land  in  contest,  Logan's  or  Neal's  title  before  its 
date  was  utterly  immaterial  and  foreign  to  the  case.  If  that 
verdict  fixed  tlie  line  as  the  Beckwith  side  claims,  it  is  im- 
material whether  he  had  possession  before  it  or  not  of  his 
tract. 

Defendant's  counsel  says  that  the  uncontradicted  testimony 
shows  that  the  old  verdict  found  for  Beckwith  the  land  in 
controversy,  and  for  this  reason  the  instruction  was  improper. 
Just  where  the  line  fixed  by  the  verdict  is,is  a  question  of  fact, 
on  which  we  cannot  properly  express  an  opinion,  in  view  of 
a  new  trial.  We  say  however,  that  if  the  verdict  in  the  former 
case  gave  the  land  to  Beckwith,  that  is  an  end  to  Neal's  claim 
to  its  date. 

The  twelfth  assignment  of  error  is,  an  instruction  that  if 
good  title  was  conveyed  to  the  land  in  controversy  by  Logan's 
deed  to  Neal,  the  jury  should  find  for  the  plaintiff,  unless 
Beckwith  thereafter,  in  a  court  of  proper  jurisdiction,  recov- 
ered the  land  from  Neal,  and  if  such  recovery  was  shown, 
the  plaintiff  could  prove  title  to  himself  acquired  after  such 
recovery  by  adverse  possession  "under  color  claim  of  title 
other  than  that  adjudicated  in  such  suit,  or  otherwise."  It  is 
not  easy  to  say  what  the  instruction  means.  The  deed  from 
Logan  to  Neal  was  in  evidence  in  this  case.  It  was  not  in 
the  Beckwith-Thompson  action.  This  instruction  would  say 
that  the  suit  did  not  affect  Neal's  title  under  the  Logan  deed, 
because  not  adjudicated.  This  would  leave  that  deed  to  have 
force  notwithstanding  the  former  suit.  So  the  jury  might 
say.  But  that  is  not  correct.  That  judgment  wiped  away 
all  title  of  Neal  acquired  under  his  deed  from  Logan.  The  in- 
struction says  that  Neal  could  acquire  title  by  possession 
* 'or  otherwise."  How  otherwise?  Under  the  evidence  there 
is  no  appearance  of  claim  except  under  the  Logan  deed  or 
possession.  It  seems  indefinite  and  misleading.  And  plaintiff 
could  not  go  beyond  the  Neal-Stokely  line,  as  his  declaration 
only  claims  to  it. 

The  thirteenth  assignment  of  error  is,  that  the  court  in- 
structed that  if  Beckwith  by  said  former  suit  recovered  of 
Neal  land  adjoining  the  land  described  in  the  deed  from  Logan 
to  Neal,  1st  February,  1867,  and  after  such  recovery  Beck- 
with had  the  lines  between  his  lands  so  recovered  and  the 
land  of  Neal,  "run   and  established  as   now  claimed  by  the 
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plaintiff,  and  recognized  and  treated  such  line  as  the  line  be- 
tween the  said  line  of  Beckwith  and  Neal,  acquiesced  therein 
thereafter,  and  for  ten  years  prior  to  the  institution  of  this 
suit,  said  Neal  had  actual  adverse  possession  of  the  land  in 
controversy  claiming  to  the  line  so  run,  and  established 
by  said  Beckwith,  then  the  jury  should  find  for  the  plain- 
tiff." 

This  instruction,  after  conceding  recovery  by  Beckwith  in 
the  former  suit,  whereby  clear  title  would  vest  in  him,  and 
which  would  give  certainty  and  remove  all  doubt  as  to  the 
line,  says  that  mere  agreement,  acquiescence  by  Beckwith 
and  possession  by  Neal  would  pass  and  transfer  Beckwith's 
title  fresh  from  victory.  The  law  says  that  it  takes  a  deed 
to  pass  land.  If  it  is  to  be  done  by  agreement  on  a  line, 
there  must  be  doubt  and  uncertainty  as  to  the  true  line. 
Here  there  was  no  doubt,  no  uncertainty.  The  old  suit 
removed  uncertainty  and  doubt.  Doubt  and  uncertainty 
constitute  the  consideration  for  the  agreement  to  stand  on. 
Ze  Compte  v.  Freshwater,  56  W.  Va.  326;  5Cyc.  932;  Turner 
V.  Bciker,  27  Am.  R.  226.  Therefore  such  agreement,  if 
proven,  would  be  void.  And  there  must  be  controversy; 
and  the  agreement  made  as  a  compromise.  These  elements 
are  omitted  in  the  instruction.  This  instruction  confuses 
right  by  mutual  agreement  upon  a  line,  and  right  by  adverse 
possesession,  two  different  things,  as  the  one  is  friendly  grow- 
ing out  of  agreement,  the  other  hostile  relation  unconnected 
with  agreement.  Whilst  such  agreement  must  be  executed 
at  once  by  actual  possession  to  the  line,  ten  years  occupancy 
is  not  required — only  time  enough  to  show  intent.  Turner 
V.  Baler,  27  Am.  R.  p.  235.  Without  such  agreement  Neal 
could  get  title  by  adverse  possession,  if  proven,  and  of  a 
character  to  be  adverse  possession,  and  of  suflScient  con- 
tinuous duration.  Perhaps  the  defendant  could  not  complain 
of  this  confusion.  This  instruction  is  however  intended  to 
say  that  such  an  agreement  would  do  away  with  the  effect  of 
said  verdict  and  judgment.  It  would  not,  if  fully  proven, 
for  want  of  doubt  and  uncertainty  as  to  the  line.  The 
decisions  say  that  the  only  reason  why  such  agreement  can 
hold  as  not  violating  the  statute  of  frauds  is,  that  it  does  not 
originate  or  create  a  line,  but  simply  ascertains  its  place  amid 
doubt  and  uncertainty.     But  it  was  fixed  free  from  doubt  and 
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uncertainty,  in  the  eye  of  the  law,  by  that  verdict  and  judg- 
ment. And  to  make  such  agreement  binding  it  must  be 
definitely  agreed  and  very  clearly  proven.  The  evidence  of 
Stout,  the  surveyor  on  whose  survey  the  alleged  agreed 
boundary  line  rests  chiefly,  says,  without  any  evidence  to 
contradict  his  statement,  that  he  did  run  a  line  at  Beckwith's 
request,  and  that  Beckwith  indicated  to  Paul  Neal,  son  of 
Daniel  R.  Neal,  the  latter  not  there,  his  willingness  to  agree 
to  the  line,  and  they  went  to  Parkersburg  to  execute  an  agree- 
ment, but  Neal  declined  to  execute  the  agreement,  Paul  saying 
they  had  changed  their  minds  since  they  were  on  the  ground 
the  day  before,  and  Beckwith  declared  that,  "they  will  never 
get  me  to  agree  to  that  again".  Here  is  no  consummated 
agreement — a  mere  disposition  to  compromise.  This  was  not 
ten  years  before  suit.  And  Beckwith's  executor  went  on  the 
land  in  1904  claiming  it,  recognizing  no  such  agreement.  "A 
party  is  not  bound  by  any  admission  in  an  offer  tending  to  a 
compromise,  which  was  not  accepted."  WlUlaifiH  v.  Prlce^ 
5  Munf .  507.  On  this  unconsummated  agreement  an  instruc- 
tion giving  it  full  force  was  based.  It  is  said  that  Beckwith 
in  surveying  stopped  short  of  the  line  claimed  by  his  admin- 
istrator in  this  suit.  This  was  because  distance  gave  out; 
but  perhaps  he  did  not  know  that  calls  for  an  ascertainable 
line  or  marked  corner  take  precedence  over  mere  distance. 
Beckwith  never  admitted  that  this  line  was  the  true  Neal- 
Stokely  line.  Suppose  he  had;  suppose  he  had  even  ad- 
mitted that  he  did  not  own  the  disputed  land.  It  would  not 
take  away  his  title  or  estop  him  from  afterwards  claiming  it. 
When  the  statute  of  frauds  requires  a  deed  to  pass  title,  it 
would  be  absurd  to  say  that  an  unaccepted  proposal,  for  com- 
promise, or  mere  knowledge  that  one  is  cutting  timber  or 
sod  on  one's  land,  or  claiming  it,  and  he  remains  silent,  or 
does  not  sue,  or  even  concedes  by  words  the  right  of  his  ad- 
versary, his  title  is  gone.  The  law  denies  this.  He  may 
have  done  so  for  mere  peace  and  freedom  from  annoyance. 
2  Wigmore,  Ev.  section  1061.  It  is  well  settled  that  the  true 
owner  may  change  his  mind,  and  assert  his  right.  It  is  no 
estopple.  What  pay  does  the  party  get  for  his  land  ?  It  is 
not  proven  that  Beckwith  ever  induced  Neal  to  act  on  his 
conduct  or  change  his  condition  or  spend  money  in  faith  of  it. 
If  Neal  chose  to  act  on  it — and  what  loss  did  he  incur  by  it 
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or  outlay  did  he  make? — it  was  his  own  risk.  And  had  he 
not  the  same  means  of  knowing  where  the  jury  had  fixed  the 
line  as  Beckwith?  By  no  such  oral  admissions  or  conduct  as 
shown  in  this  case  can  a  man  lose  his  title,  on  ground  of 
estopple  or  otherwise.  Sutfl-e  v.  Railroad^  76  Va.  284.  In 
High  V.  Pancake.  42  W.  Va.  p.  607,  we  said  *'Mere  oral 
declarations  to  destroy  title  are  inadmissible,  because  parol 
disclaimers  cannot  affect  a  vested  title  in  the  face  of  the 
statute  of  frauds."  The  authorities  there  cited,  and  3  Cyc. 
725,  784,  show  this.  And  to  make  an  agreed  boundary,  if 
not  written,  there  must  not  only  be  a  finished  agreement,  but 
it  must  be  carried  into  execution  by  the  parties  by  full  actual 
possession  to  the  line.  Gicynn  v.  Schicartz^  32  W.  Va.  487. 
And  as  the  declaVation  in  this  case  only  claims  to  the  Xeal- 
Stokely  line,  the  plaintiff  can  go  no  farther,  even  if  there 
had  been  a  valid  agreement  to  fix  a  line. 

The  fourteenth  assignment  of  error  is,  that  the  court  in- 
structed that  if  after  judgment  in  said  action  of  Beckwith  v. 
Tliomjjson^  Neal  was   in   actual   possession  by  residence,  in- 
closure,  clearing,   pasturing,  sodding  or  cultivation  of  the 
land  in  controversy  up  to  a  line  marked  on  the  new  plat,  in 
this  action  under  claim  of  title  other  than  that  adjudicated 
in  said  suit,  the  jury  must  find  for   the   defendant.     We  do 
not  say  whether  the  evidence  proves  possession  under  Neal. 
There  is  great  question  whether  any  foot  of  the  land  in  con- 
troversy was   in   such   occupation  by   residence,   inclosure, 
cultivation  or  clearing  as  to  give  title  by  limitation.     We  do 
not  decide  in  view  of  a  new  trial.     I  make  such  remark  for 
this  reason.     The  plaintrff  gave  evidence  of  occasional  acts 
of  cutting  sod  and  timber  and  pasturing  cows.     Now,  as  cut- 
ting sod  and  pasturing  cows  which  wandered  from  the  Beck- 
with tract  across  the  line  for  want  of  a  fence  were   in   evi- 
dence, the  jury  might  have  concluded   that   such    pasturing, 
cutting  sod  and  timber,  in  and  of  themselves,  were  adverse 
possession,  whereas  they  are  not.     Turpln   v.    Saunders^    32 
Grat.  27.     When  there  is  otherwise  actual   occupation   they 
may  go  along  helping   to   show  actual   possession.     The  de- 
fendant claimed  that  there  was  no  residence  on  this  land,  no 
clearing,  no  continuous  inclosure,  and  that  such  inclosure  as 
there  was  went  down,  the  rails   carried  away  and  burnt,  and 
the  inclosure  lost.     In  view  of  this,  the  instruction  should 
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have  mentioned  the  occasional  pasturage  of  cows,  cutting  sod 
and  timber  only  in  connection  with  other  acts,  residence  and 
inclosure,  not  as  of  themselves  constituting  adverse  possession. 
They  are  mentioned  in  the  disjunctive;  the  instruction  is  that 
each  of  those  occasional  acts  makes  such  possession.  This  is 
not  the  case.  They  do  not  shut  out  the  owner.  Mere  claim 
of  title  and  occasional  act  of  trespass  will  not  make  adverse 
possession.  They  want  continuity.  Wil807i  v.  Braden^  56 
W.  Va.  372;  Oney  v.  Clendeiiln^  28  Id.  34.  Instruction 
should  be  clear  as  applied  to  the  evidence  and  claims  in  the 
case,  not  such  as  may  mislead.  Parkei^shurg  Indus.  Co.  v. 
Schnltz,  43  W.  Va.  470. 

The  sixteenth  assignment  of  error  is,  that  the  court  re- 
fused to  give  defendant  an  instruction  that  if  the  verdict  and 
judgment  in  the  former  action  gave  Beckwith  the  land  in 
controversy  they  were  conclusive  against  the  plaintiff.  The 
court  gave  it,  but  with  a  modification,  "unless  the  jury  be- 
lieve that  the  plaintiff  is  entitled  to  recovery  under  other 
and  different  title  and  rights  under  color  or  claim  of  title  as 
hereinbefore  set  forth  in  instructions  for  plaintiff."  I  think 
the  instruction  as  offered  was  objectionable  in  not  saying, 
unless  Xeal  had,  by  possession  since  the  judgment,  got  title; 
but  how  as  to  the  modification?  What  are  "the  other  and 
different  title  or  rights  under  color  or  cla'nn  of  title"  on 
which  plaintiff  could  recover?  They  are  those  specified  in 
other  instructions.  Could  a  jury  grope  amid  a  maze  of  com- 
plicated instructions  to  get  specification  of  such  title  or 
right?  Is  the  Logan  deed  relied  on  for  color?  Where  does 
it  go?  Surveying  did  not  define  it,  and  therefore  possession 
of  part  under  it  would  not  be  possession  of  the  whole.  As 
color  is  stopped  at  the  old  line  as  settled  by  the  verdict,  the 
declaration  stops  there  also.  Does  it  refer  to  right  acquired 
by  limitation?  It  imports  possession,  giving  right  to  the 
whole,  whereas  the  evidence  of  adverse  possession,  if  any, 
presents  the  question  of  possession  of  part  or  all.  I  think 
the  modification  was  vague  and  obscure. 

The  seventeenth  assignment  of  error  is,  the  refusal  of  an 
instruction  that  if  the  verdict  in  the  former  action  fixed  the 
line  I>-E  as  the  Neal-Stokely  line,  then  that  line  defined  the 
extent  of  the  boundary  specified  in  the  plaintiff's  deed,  and 
it  did  not  constitute  afterwards  color  of  title  to  any  land  be- 


126  Wade  v.  MoDougle.  [59 

yond  said  line,  and  that  possession  thereafter  by  plaintiff 
beyond  said  line  would  be  adverse  only  to  the  extent  of  an 
actual  and  exclusive  inclosure,  and  would  not  give  plaintiff 
adverse  possession  to  any  land  beyond  that  line  "outside  of 
his  actual  inclosure.''  The  court  changed  the  word,  '^inclos- 
ure", to  "possession",  and  as  thus  modified  gave  the  instruc- 
tion. Here  it  is  proper  to  repeat,  that  plaintiff  showed  no 
paper  title;  and  further  that  his  deed  from  Logan  as  mere 
color  of  title  for  adverse  possession  could  not  go  over  the 
line  fixed  by  the  verdict,  because  it  fixed  the  Neal  and  Stokely 
line,  and  the  deed  is  limited  to  it,  does  not  pretend  to  go  over 
it,  and  the  declaration  does  not.  No  color  of  title,  therefore, 
appears  beyond  that  line,  and  hence  any  x>ossession  by  Neal  over 
it  must  be  confined  to  actual  occupation.  Now,  what  could 
the  substitution  of  the  word  "possession"  for  "inclosure" 
mean?  There  was  evidence  of  occasional  cutting  sod  and 
timber  and  pasturing  cows  wandering  across  the  line  for  want 
of  a  fence,  and  of  a  poor  fence  standing  a  short  time  on  a 
line,  then  destroyed  by  persons  carrying  off  and  burning  the 
rails,  leaving  only  a  line  of  posts,  as  proven  by  plaintiff's 
witnesses.  Perhaps  it  would  mislead  under  the  circumstances 
developed  by  the  evidence,  would  be  the  argument  against 
the  modification.  As  stated  above  those  things  do  not,  in 
law,  constitute  "actual  possession"  under  the  statute.  There 
was  evidence  claimed  by  the  plaintiff  to  show  cultivation  of 
a  field  of  three  acres.  It  was  a  question  whether  it  was  on 
the  land  in  dispute.  That  was  not  defined  in  bounds  by  plat 
or  definite  evidence,  yet  the  recovery  was  of  all  the  land. 
Even  if  it  had  been  defined,  and  possession  of  it  had  been 
sufficient,  to  hold  it,  this  would  give  no  right  under  the  statute 
beyond  its  limit.  But  that  evidence,  on  the  theory  that  ii 
there  be  any  evidence  tending  to  show  the  facts  of  an  instruc- 
tion justifies  it,  probably  makes  the  instruction  too  narrow. 
It  is  true  that  many  cases*  do  say  that  where  there  is  no  color 
of  title,  but  only  claim,  possession  does  not  go  beyond  in- 
closure. Core  V.  Fimpel,  24  W.  Va.  238;  Parhersburg  Indus, 
Co.  V.  ScJmltz,  43  Id.  470;  Va.  Midland  v.  Barber,  97  Va. 
118.  But  others  use  broader  language.  Core  v.  Faupel,  24 
W.  Va.  238,  point  239.  Oney  v.  Clendenin,  28  W.  Va.  34, 
uses  the  words  actual  possession  "by  enclosing  it  under  fence, 
or  by  clearing  it,  or  in  some  other  visible  or  notorious  maji- 
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ner."  See  Swan  v.  Yomig^  36  W.  Va.  67;  Ewing  v.  Barnes^ 
11  Peters  41;  1  Am.  &  Eng.  Ency.  L.  (2d  Ed.)  847;  Ellicott  v. 
Pearly  10  Peters  412;  Tyler  on  Eject.  892.  Fencing  is  not 
necessary  if  there  is  cultivation  or  other  sufficient  act.  1  Am. 
&  Eng.  Ency.  L.  (2d  Ed.)  827,  828.  I  think  that  if  one  cul- 
tivate a  field  for  the  period,  with  claim,  it  is  enough.  The 
word  substituted  is  "possession",  making  the  instruction 
read  "actual  possession."  Various  things  make  actual  pos- 
session, and  it  may  be  said  this  change  does  not  clarify,  but 
is  bad  because  it  does  not  define  what  makes  it.  It  has  a 
meaning,  however.  If  the  instruction  had  gone  on  to  define 
it,  and  defined  it  wrong,  it  would  be  error;  but  I  cannot  say 
that  the  change  merely  is  error.  A  party  has  right  to  an  in- 
struction, if  good,  in  his  own  words;  but  I  think  the  word 
"inclosure"  made  the  instruction  too  narrow,  under  the  the- 
ories presented  by  the  case,  and  I  do  not  see  that  the  change 
is  bad.  But  it  is  proper  to  say  that  this  instruction  cannot 
be  applied  to  make  occasional  cutting  of  sod  or  timber,  pas- 
turing cows,  or  a  fence  once  built,  but  suffered  to  go  to  decay, 
or  destroyed  by  persons  stealmg  and  burning  its  rails,  leav- 
ing nothing  but  a  line  of  posts,  thus  breaking  the  continuity 
of  possession,  sufficient  to  show  adverse  possession.  Oney  v. 
Clendeixin,  28  W.  Va.  34,  1  Am.  &  Eng.  Ency.  L.,  (2d  Ed.) 
S27-8;  1  Cyc.  990.  I  remark  that  where  the  word  "inclos- 
ure"  was  used  in  the  Parkers  burg  Industrial  case  we  were 
discussing  the  efficiency  of  the  fence  as  an  inclosure.  And 
it  is  prudent  to  say,  lest  this  instruction  mislead  on  another 
trial,  that  the  plaintiff  shows  no  paper  title;  and  further  that 
his  deed  from  Logan,  as  mere  color  of  title  for  adverse  pos- 
session, could  not  go  over  the  line  fixed  by  the  verdict,  be- 
cause that  fixed  the  Neal-Stokely  line  and  Logan's  deed  is 
limited  to  that  line,  and  also  the  declaration  in  the  present  case 
claims  to  go  no  farther.  No  color  of  title  appearing  beyond 
that  line,  Neal  could  go  no  further  than  actual  occupation  by 
inclosure,  cultivation,  residence,  clearing  or  other  open,  noto- 
rious manifestation  of  hostile  possession,  according  to  the 
nature  of  the  case.  It  could  not  go  to  the  extent  of  the  con- 
troverted land,  though  Neal  claimed  it  all.  Heavner  v.  ^For- 
gan,  41  W.  Va.  428.  The  rule  that  possession  of  part  is 
possession  of  the  whole  does  not  apply  where  there  is  no 
cdor^  but  only  claim  of  title.  There  is  no  whole  in  such  case, 
as  there  is  no  writing  to  call  for  or  bound  such  whole. 


128  Wade  v.  McDougle.  [59 

The  eighteenth  assignment  of  error  is,  refusal  of  an  in- 
struction of  defendant  that  Beckwith's  possession  of  any  part 
of  the  land  within  the  boundary  defined  in  the  verdict  map, 
would,  after  the  affirmance  of  the  judgment  in  the  former 
action,  give  Beckwith  possession  of  the  whole  up  to  the  limits 
of  said  boundary,  "except  such  parts  thereof  as  may  have 
been  in  the  actual  adverse  possession  of  the  plaintiff  by  in- 
closure  sufficient  to  exclude  Beckwith  therefrom."  The 
court  struck  out  the  words  "by  an  inclosure",  and  inserted 
before  the  word  "possession"  the  words  "right  of."  Here 
the  old  rule  of  possession  of  part  is  possession  of  the  whole 
applies.  If  Beckwith  had  possession  of  any  part  of  the  land 
he  recovered,  he  had  possession  of  all,  not  mere  dry  right  of 
possession,  because  that  judgment  gave  him  title  to  what  he 
recovered.  Indeed,  if  he  had  possession  anywhere  in  his 
tract,  his  recovery  would  give  him  possession  of  all  the  land 
recovered  as  part  of  his  tract.  Where  the  use  of  inserting 
the  words,  so  as  to  say  he  had  no  possession,  but  only  right 
of  possession? 

The  nineteenth  assignment  of  error  is,  the  refusal  of  an  in- 
struction. The  court  struck  out  "inclosure",  substituted 
possession,  so  it  read  "actual  possession."  As  stated  above 
we  see  no  error  in  this.     It  is  above  discussed. 

The  twentieth  assignment  of  error  is,  the  refusal  of  an  in- 
struction asked  by  defendant,  that  to  justify  the  jury  in  in- 
ferrinq  an  oral  agreement  establishing  an  agreed  line,  in  ab- 
sence of  evidence  of  an  actual  oral  agreement,  there  must  be 
clear  evidence  of  acquiescence  by  the  parties  against  whom 
it  is  claimed  in  the  actual  possession  for  ten  years  up  to  the 
well  defined  line,  and  in  the  continuous  cultivation  by  the 
adjoining  land  owner  for  ten  years  up  to  the  line,  if  the  land 
is  capable  of  cultivation,  or  if  in  woods,  by  the  adjoining 
owner  who  established  such  line,  with  knowledge  of  the  owner 
against  whom  it  is  claimed,  always  clearing  up  to  the  line, 
and  with  his  knowledge  cutting  timber  and  permitting  other 
acts  of  visible  ownership  for  ten  years  up  to  such  line,  and 
that  the  period  of  ten  years  must  have  a  definite  beginning, 
and  such  acts  must  be  continuous  and  uninterrupted  for  ten 
years.  This  instruction  does  not  refer  to  a  line  made  by  et- 
press  agreement,  but  to  a  line  claimed  to  be  established  by 
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acquiescence.  A  man's  land  is  to  be  lost  to  him  by  mere 
silence,  indisx>osition  to  sue,  neglect.  The  statute  of  limi- 
tations demands  ten  years  of  hostile,  open,  notorious,  contin- 
uous, exclusive  i)ossession,  with  claim  of  title.  Why  should 
the  rule  be  otherwise  where  silence  is  to  take  away  title? 
Should  mere  acquiescence  convey  title  in  less  time  or  with 
less  essentials  than  the  statute?  It  is  said  that  by  this  in- 
struction the  party  is  put  to  the  burden  of  proving  beginning 
of  possession.  Why  not?  He  has  to  do  so  under  the  statute 
of  limitations.  The  authorities  show  that  this  instruction 
ought  to  have  been  given.-  It  was  peculiarly  proper  to  present 
the  defendant's  theory  under  evidence  relied  on  by  the  plain- 
tiff for  acquiescence.  To  make  a  binding  line  by  acquies- 
cence it  must  be  for  statute  period.  4  Am.  &  Eng.  Ency  L. 
(2d  Ed.)  863.  Gwynn  v.  Schwartz,  32  W.  Va.  487,  and  5 
Cyc.  942,  will  sustain  this  view.  See  Adams  v.  Rockwell,  16 
Wend.  285.  I  fail  to  discern  any  line  of  difference  between 
acquisition  by  one  man  of  another's  land  by  what  is  called 
"practical  location",  that  is,  by  acquiescence,  and  acquisition 
by  adverse  possession  by  the  statute  of  limitations.  The  line 
of  difference  is  shadowy.  There  must  be  in  both  possession 
for  the  statute  period  with  certain  beginning.  That  must  be 
actual.  Can  it  be  by  signs  less  signal  than  the  statute  re- 
quires? Must  not  this  claim  of  line  by  acquiescence  come 
up  to  the  measure  demanded  by  the  statute  of  limitations? 

The  twenty-first  assignment  of  error  is,  the  rejection  of  evi- 
dence of  Bailey  tending  to  prove  possession  of  Beckwith  of 
his  tract.  It  is  stated  that  he  .was  "understood"  to  be  a 
a  grandson  of  Beckwith.  It  was  not  shown  that  his  mother 
was  dead.  He  might  never  be  interested  in  his  grandfather's 
estate.  He  was  only  hei  r  apparent.  Neino  est  halves  viventis^ 
And  his  evidence  did  not  prove  a  personal  transaction  be- 
tween him  and  his  grandfather,  even  if  that  would  exclude. 
But  he  was  not  giving  evidence  against  Neal's  administrator 
of  a  personal  transaction  with  Neal.     Why  not  competent? 

Judgment  reversed. 

Reversed^ 
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CHARLESTON 

Lilly  v.  Claypool. 
Submitted  January  17,  1906.     Decided  February,  20,  1906. 

1.  Infants— /^an<2# — Sale  of  Timber — Decree — Pleading. 

In  a  summary  proceeding  under  chapter  83  of  the  Code  for  the 
sale  of  the  timber  on  the  land  of  an  infant  and  sale  thereof  made 
upon  a  written  proposition  for  purchase  and  under  direction  and 
decree  of  the  court  and  duly  (confirmed;  decrees,  entered  therein 
granting  abatement  to  the  assignee  of  the  purchaser  of  a  part  of 
the  purchase  money  and  extending  the  time  beyond  that  fixed  in 
the  contract  of  sale  for  the  removal  of  the  timber  from  the  land, 
which  decrees  are  based  upon  no  pleadings  in  writing,  but  alone 
upon  the  mere  oral  representations  and  motion  of  the  assignee  of 
the  purchaser  of  the  timber,  are  void.    (p.  133.) 

2 .  Judgment —i>fcre6 —  Pleading . 

A  decree  not  supported  by  any  pleading  in  writing,  is  void.  (p. 
133.) 

Appeal  from  Circuit  Court,  Logan  County. 

Bill  by  W.  R.  Lilly,  guardian,  against  John  W.  Claypool 
and  others.  From  the  decree,  the  guardian  and  infant  ap- 
peal. 

Heversed, 

Atkinson  &  Jackson  and  Lilly  &  Shrewsberry,  for  ap- 
pellants. 
Ragland  &  Green,  for  api>ellees. 

McWhorter,  President: 

W.  R.  Lilly,  guardian  of  John  W.  Claypool,  an  infant,  in- 
stituted in  the  circuit  court  of  Logan  county  summary  pro- 
ceedings under  chapter  83  of  the  Code,  to  sell  the  timber  on 
two  tracts  of  land,  the  property  of  said  infant,  containing  229 
and  310  acres  respectively  in  said  county  devised  to  him  by 
the  will  of  his  father,  Robert  Claypool;  said  guardian  repre- 
senting in  his  petition  that  a  creditor's  suit  was  pending  to 
enforce  the  collection  of  debts  due  the  creditors  of  said  testa- 
tor and  that  the  said  creditors  were  willing  that  the  timber 
should  be  sold  to  satisfy  their  debts  and  thus  relieve  the  said 
land  so  devised  to  the  infant,  and  for  the  payment  of  taxes 
in  arrears  against  the  property  and  to  pay  the  taxes  for  the 
subsequent  years.     Notice  was  given  the  infant,    who  was 
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over  fourteen  years  of  age,  of  such  proceeding  and  a  guardian 
ad  litem  was  appointed  to  defend  his  interests  and  assert  his 
rights  therein,  and  the  infant  and  his  said  guardian  ad  litem 
filed  their  joint  and  separate  answer  to  the  petition;  and  it 
being  shown  to  the  satisfaction  of  the  court,  by  evidence  ad- 
duced and  taken  in  oi)en  court  in  the  presence  of  the  said 
guardian  ad  litem^  that  a  sale  of  all  the  merchantable  timber 
on  the  said  two  tracts  of  land  mentioned  and  described  in  the 
petition  would  promote  the  interest  of  the  said  infant,  John 
W.  Claypool,  and  that  the  rights  and  interests  of  no  person 
would  be  prejudiced  by  a  sale  of  said  timber,  the  court  de- 
creed that  the  same  be  sold  either  at  public  or  private  sale 
whichever  in  the  opinion  of  the  guardian  would  be  to  the 
best  interest  of  said  infant,  the  decree  fixing  the  terms  of 
sale,  which  decree  was  entered  November  6th,  1903. 

John  Claypool  made  a  proposition  in  writing  to  purchase 
the  timber  at  prices  named  therein  for  the  various  kinds  of 
timber  on  the  terras  mentioned  in  the  decree,  the  bidder  to 
have  two  years  to  remove  from  said  tracts  of  land  said  tim- 
ber, and  to  give  bond  with  approved  security  for  the  deferred 
payments  of  purchase  money.  This  proposition  was  re- 
ported to  the  court  by  W.  R.  Lilly,  the  guardian,  together 
with  a  bond  of  the  purchaser  in  the  penalty  of  $3,000  with 
Millard  McDonald  and  J.  M.  Vance  surities  therein  payable 
to  said  guardian  and  conditioned  for  the  payment  of  all  the 
purchase  n\oney  for  said  timber  according  to  the  terms  of 
sale.  And  on  the  7th  of  November,  1903,  the  court  upon  a 
further  hearing  of  the  matter  and  taking  evidence  as  to  the 
adequacy  of  the  price  paid,  &c.,  confirmed  the  sale  as  being 
one  that  would  promote  the  interests  of  the  said  infant  and 
approved  the  security  oflPered  by  the  purchaser,  and  the  court 
appointed  Dick  Perry  and  J.  M.  Vance  commissioners  to 
count  said  timber  and  report  to  the  guardian  and  to  the  court 
the  amount,  kinds  and  sizes  of  the  timber  on  said  two  tracts. 
Said  commissioners .  filed  their  report  showing  that  the  tim- 
ber of  said  two  tracts  of  land  at  the  prices  named  made  a  total 
of  $2,606.25,  which  report  not  being  excepted  to  was  confirmed. 
Afterwards,  on  the  4th  day  of  May,  1905,  Millard  McDonald 
appeared  in  court  and  presented  a  deed  from  John  Claypool 
to  himself  assigning  to  him  the  contract  for  the  purchase  of 
said  timber  and  by  oral  representation  showed  to  the  court 
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that  by  reason  of  the  purchaser,  John  Claypool,  having  been 
proceeded  against  in  the  Federal  court  in  bankruptcy  he  had 
been  prevented  from  marketing  the  timber  within  the  time 
prescribed  in  the  contract  and  that  the  said  McDonald  was 
now  the  owner  of  the  interest  of  said  purchaser,  John  Ciay- 
XK)ol,  as  shown  by  said  deed  ISled  by  him,  and  asked  for  an 
extension  of  one  year  for  the  removal  of  said  timber  "and 
the  court  deeming  the  request  reasonable''  extended  the  time 
for  one  year.  In  the  same  manner  said  McDonald  "further 
brought  to  the  attention  of  the  court  that  a  large  quantity  of 
said  timber  so  sold  to  said  Claypool  and  marked  for  cutting 
is  on  lands  other  than  that  owned  by  said  John  W.  Claypool 
and  the  said  guardian  had  no  authority  to  sell  the  same  and 
prayed  the  court  to  have  a  survey  made  of  the  disputed  lines 
between  John  W.  Claypool  and  the  other  claimants  and  as- 
certain the  amount  of  timber  so  sold  which  did  not  belong  to 
said  John  W.  Claypool  and  to  ascertain  the  size  of  the  same 
that  a  proper  adjudication  might  be  had  of  the  matter  and 
the  court  being  of  the  opinion  that  the  true  amount  of  said 
timber  should  be  ascertained  and  that  a  proper  survey  should 
be  made  of  said  line  in  order  to  ascertain  the  same  doth  here- 
by order  E.  A.  McDonald,  County  Surveyor  of  Logan 
county,  to  make  said  survey  and  to  ascertain  what  timber 
and  the  size  thereof  has  been  cut  and  marked  for  cutting 
outside  the  lines  of  the  said  John  W.  Claypool,  to  all 
of  which  W.  R.  Lilly,  guardian  for  John  W.  Claypool,  ob- 
jects, which  objection  is  overruled  by  the  court.'' 

Afterwards  W.  H.  File  was  substituted  for  the  said  E.  A. 
McDonald  to  make  said  survey.  File  filed  his  report,  to 
which  the  guardian  W.  R.  Lilly  and  the  guardian  ad  lite^n 
excepted.  First:  Because  none  of  the  timber  reported  in 
said  report  as  being  out  of  the  boundary  of  the  land  upon 
which  the  timber  was  sold  was  in  fact  off  of  said  land  and  all 
of  the  timber  sold  by  the  decree  was  upon  the  land  owned 
by  the  infant  defendant,  John  W.  Claypool;  Second:  Because 
there  were  no  facts  before  the  court  at  the  time  the  order  of 
survey  was  directed  which  warranted  the  directing  of  the 
survey.  "No  evidence  being  introduced  and  only  the  state- 
ments of  counsel  as  to  the  supposed  fact  that  some  of  the 
timber  was  not  on  the  land;  and  Third:  That  if  any,  or  all, 
of  the  timber  should  be  found  to  be  off  the  land  of  the  infant 
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defendant,  the  said  purchaser,  John  Claypool,  and  Millard 
McDonard,  his  assignee,  were,  by  their  purchase  in  the  pro- 
ceedings, the  count  of  the  timber  by  the  commissioners  and 
the  confirmation  of  their  report  by  the  court,  estopped  from 
claiming  in  this  cause  any  credits  against  the  purchase  money 
by  reason  of  any  timber  being  off  said  land,  that  the  pur- 
chaser had  the  land  surveyed  before  said  timber  was  counted 
and  had  cut  and  removed  a  large  portion  thereof  and  were 
present  in  court  when  the  report  of  the  commissioners  count- 
ing the  timber  was  confirmed  and  did  not  then  make  any  ob- 
jections or  exceptions  to  the  confirmation  of  said  report  and 
purchased  at  their  peril. 

By  decree  entered  on  the  11th  of  December  the  court  over- 
ruled the  exceptions  of  the  guardian  and  guardian  ad  litem 
to  the  report  of  File  and  decreed  a  rebate  or  credit  on  the 
purchese  money  "of  $624.00  being  the  purchase  price  for  the 
timber  both  cut  and  branded  outside  of  the  lines  of  said  land 
as  run  by  W.  H.  File,  which  the  court  finds  to  be  the  correct 
line  of  said  survey."  From  these  decrees  the  guardian  W. 
R.  Lilly  and  the  infant  John  W.  Claypool  appealed. 

This  proceeding  was  for  the  purpose  of  selling  the  said 
timber,  the  property  of  the  infant,  John  W.  Claypool;  and 
the  decrees,  extending  the  time  for  getting  the  timber  off, 
which  is  in  effect  making  a  new  contract  or  changing  the 
terms  of  the  contract  between  the  parties,  and  granting  the 
rebate  of  the  purchase  money  are  based  upon  no  pleadings 
whatever,  but  upon  the  mere  oral  suggestion  or  represen- 
tation of  said  McDonald,  who  was  in  nowise  a  party  to  the 
proceedings  and  though  interested  as  the  assignee  of  the  pur- 
chaser filed  no  petition  setting  forth  any  grounds  for  relief 
in  the  premises.  There  is  no  principle  better  settled  than 
that  a  judgment  or  decree  cannot  be  entered  in  the  absence 
of  pleadings  upon  which  to  .found  the  same.  McNutt  v. 
Trogden,  29  W.  Va.  469;  PickensY.  Love,  44  Id.  725:  BUmd 
V.  Stewartj  35  Id.  518;  Benick  v.  Ludington,  20  Id.  511, 
536;  Chapman  v.  Railroad  Co.,  18  Id.  184;  RobertHN.  Cole- 
man, 37  Id.  143;  McCoy  v.  Allen,  16  Id.  724;  Moseley  v. 
Cocke,  7  Leigh  224.  The  decrees  extending  the  time  for 
getting  the  timber  off  in  the  contract  and  making  rebate  of 
$624.00  on  the  purchase  rtioney  are  void  and  of  no  effect. 

For  the  reasons  stated,  the  said  decrees  are  reversed  and 
set  aside. 

Reversed. 
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CHARLESTON 
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Submitted  January  30,  1906.     Decided  February  27,  1906. 
1.    Isjvuanov— Sale  of  Land— Defective    Title— Collection    of  Purchase 


Equity  will  enjoin  the  collection  of  purchase  money  on  land 
where  the  vendee  is  in  possession  under  conveyance  with  covenants 
of  general  warranty,  where  the  title  to  the  land  is  questioned  by 
suit,  prosecuted  or  threatened,  or  where  it  is  clearly  shown  to  be 
defective,    (p.  143. ) 

2.  Sams. 

Such  injunction  wilRhot  be  granted  unless  the  bill  ajleges  facts 
showing  a  clear  outstanding  title  in  a  stranger,  and  the  burden  will 
be  on  the  plaintiff  to  prove  the  existence  of  that  title.  Allegations 
of  defect  of  title,  which  do  not  show  in  what  respect  such  defect 
exists,  or  facts  which  establish  nothing  more  than  that  the  title  is 
doubtful  or  unmarketable,  will  not  support  the  application  for  an 
injunction,     (p.  143.) 

3.  Same — Eviction  of  Vendee. 

Where  a  vendee  has  entered  into  possession  of  land,  under  deed 
with  covenants  of  general  warranty,  and  in  an  action  of  ejectment 
a  stranger  asserts  title  to  and  recovers  the  land,  and  the  vendee  is 
evicted,  equity  will  enjoin  the  collection  of  the  purchase  money 
due  the  vendor  therefor,  upon  proper  bill  filed  for  that  purpose, 
(p.  139.) 

4.  Same — Remedy  at  Law. 

At  common  law,  the  defense  of  failure  of  consideration  could  not 
be  interposed,  nor  damages  for  a  breach  of  warranty  of  title 
claimed  by  way  of  recoupment,  against  a  sealed  instrument.  But 
while,  under  our  statute,  these  defenses  can  be  made  at  law,  yet 
where,  but  for  the  statute,  equity  would  have  jurisdiction,  such 
equitable  remedy  is  not  taken  away  because  the  remedy  at  law  is 
given  by  statute,     (p.  141.) 

Appeal  from  Circuit  Court,  Cabell  County. 
Bill  by  H.  C.  Harvey,  executor,  against  M.   B.  Ryan  and 
others.  Decree  for  defendants  and  plaintiff  appeals. 

Reversed, 

Wyatt  &  Graham,  for  appellant. 
SiMMS  &  Enslow,  for  appellees. 

Sanders,  Judge: 

On  the  21st  day  of  June,  1883,  M.  B.  Ryan,  by  deed  with 
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covenants  of  general  warranty  of  title,  conveyed  to  Robert 
T.  Harvey  a  certain  lot  in  the  city  of  Huntington,  in  con- 
sideration of  which  Harvey  executed  his  bond  for  $450, 
payable  to  Ryan.  Ryan's  grantor  was  one  Andrew  Griffith, 
who  bought  the  lot  of  the  Central  Land  Company. 

Harvey  placed  a  dwelling  upon  ^his  lot  shortly  after  his 
purchase,  and  on  the  23rd  day  of  December,  1885,  John  B. 
Laidley,  claimant  of  the  lot,  instituted,  in  the  circuit  court 
of  Cabell  county,  an  action  of  ejectment  for  the  recov- 
ery thereof,  against  Harvey's  tenant,  and,  by  an  order 
of  court,  Harvey  was  substituted  as  defendant  in  the  ac- 
tion. 

After  the  institution  of  the  actioft  of  ejectment,  Griffith, 
as  assignee  of  Ryan,  brought  an  action  of  assumpsit  in  the 
circuit  court  of  Cabell  county  on  the  note  executed  by  Har- 
vey to  Ryan,  whereupon  Harvey  filed  his  bill,  setting  up  the 
facts  of  the  purchase,  the  execution  of  the  note,  the  pendency 
of  the  action  of  ejectment,  and  further  alleging  that  some 
timein  the  year  1882,  John  B.  Laidley  instituted  an  action 
of  ejectment  against  the  Central  Land  Company  to  recover 
possession  of  a  certain  tract  of  land  in  the  city  of  Hunting- 
ton, within  which  tract  was  included  the  whole  of  the  lot  in 
question,  and  that  in  said  action  the  Supreme  Court  of  this 
State^decided  that  the  acknowledgment  of  the  grantor,  in  the 
deed  to  the  Central  Land  Company,  was  defective,  and  that, 
in  all  probability,Laidley  would  be  adjudged  the  lawful  owner 
of  the  lot  in  question.  The  bill,  after  alleging  that  Ryan  and 
Griffith  were  non-residents,  and  insolvent,  prayed  that  an  in- 
junction might  be  awarded,  restraining  the  prosecution 
of  the  action  of  assumpsit  until  the  matter  respecting  the 
title  to  the  lot  was  adjudicated,  which  injunction  was 
granted. 

The  action  of  ejectment  brought  by  Laidley  against  Har- 
vey was  determined  in  September,  1900,  it  being  ascertained 
by  the  final  judgment  entered  therein  that  the  plaintiff  had 
an  estate  in  fee  simple  in  the  lot,  and  that  the  value  thereof, 
without  improvements,  was  $450,  and  the  value  of  the  im- 
provements made  thereon  by  Harvey  was  $1000.  Laidley 
elected  to  relinquish  his  estate  in  the  lot  to  Harvey,  at  the 
value  ascertained. 

The  parties   to  this  suit  having    all    departed   this  life, 
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the  same  was  revived  in  the  name  of  and  ag^ainst  the 
personal  representatives  of  such  respective  deceased  par- 
ties. 

On  the  23rd  day  of  July,  1904,  the  executor  of  R.  T.Harvey, 
deceased,  filed  an  amended  and  supplemental  bill,  which, 
after  adopting  the  allegations  of  the  original  bill,  and  stating 
the  result  of  the  determination  of  the  action  of  ejectment, 
alleged  that  Ryan  and  Griffith,  though  often  requested,  had 
failed  and  refused  to  protect  Harvey's  title  to  the  lot,  and 
especially  the  improvements  thereon,  and  that  Harvey  was 
corai)elled  to  and  did  pay  the  judgment,  interest  and  costs, 
which  exceeded  any  sum  which  might  be  due  on  the  pur- 
chase money  note;  that  Harvey  paid  such  purchase  money, 
interest  and  costs  through  his  attorney,  Z.  T.  Vinson,  who 
procured  an  assignment  of  the  judgment  from  Laidley  to 
himself;  that  after  the  death  of  Harvey,  without  the  knowl- 
edge of  his  executor,  the  lot  was  advertised  for  sale  under 
the  order  of  sale  entered  in  the  action  of  ejectment,  and  sold, 
and  purchased  by  Ruf us  Switzer,  to  whom  Vinson  had  trans- 
ferred the  assignment  from  Laidley;  that  the  Central  Land 
Company,  through  its  attorneys,  had  promised  to  save 
harmless  all  of  its  grantees  in  the  property  claimed  by 
Laidley,  but  the  Company  failing  to  do  so,  as  to  this  lot,  the 
executor  of  Harvey,  at  the  March  term,  1904,  of  the  circuit 
court,  procured  an  order  to  be  entered,  showing  that  the 
judgment  and  costs  in  the  action  of  ejectment  had  been 
paid,  and  the  sale  was  thereupon  set  aside,  and  the  action 
dismissed.  The  amended  and  supplemental  bill  averred  that 
Ryan  and  Griffith  were  both  non-residents,  and  died,  insol- 
vent, in  the  State  of  Ohio,  and  prayed  that  the  injunction 
awarded  R.  T.  Harvey  be  made  perpetual,  that  the  action  of 
OHswnpHit  be  ordered  dismissed,  the  bond  canceled,  and  sur- 
rendered, and  for  general  relief. 

The  administrator  of  Griffith  and  Ryan  appeared  and  de- 
murred to  the  original,  and  amended  and  supplemental 
bills,  and  moved  to  dissolve  the  injunction  and  dismiss  the 
suit,  which  motions  the  court  sustained,  and  entered  an 
order  to  that  eflPect.  From  this  order  the  executor  has  ap- 
pealed. 

The  single  question  presented  by  the  bill  is,  whether  or 
not  equity  has  jurisdiction  to  grant  the  relief   sought,   or 
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whether  the  plaintiff  should  be  relei:ated  to  his  remedy  at 
law.  To  determine  this  question,  it  will  be  necessary  to 
know  when  equity  will  enjoin  the  collection  of  purchase 
money  due  the  vendor,  when  the  contract  has  been  fully 
executed  by  a  conveyance  to  the  vendee,  with  covenants  of 
general  warranty  of  title.  When  we  have  determined  this 
question,  the  facts  will  be  found  to  be  of  easy  application. 
The  authorities  in  the  different  states  are  clearly  at  vari- 
ance as  to  when  a  court  of  equity  will  intervene  and  grant 
such  relief.  ''It  is  exceedingly  difficult,  if  not  impossible, 
by  any  process  of  generalization,  to  deduce  from  the  decided 
cases  principles  of  general  application  which  shall  serve  as 
rules  for  the  guidance  of  courts  and  practitioners."  High 
on  Injunctions,  section  382.  While  such  conflict  exists,  yet 
it  is  the  well  established,  if  not  the  universal  rule,  that  a 
court  of  equity  will  grant  such  relief  in  cases  of  fraud  or 
mutual  mistake,  or  where  the  covenantor  is  insolvent,  or  a 
non-resident,  or  where  to  permit  the  collection  of  the 
purchase  money  will  result  in  irreparable  injury  to  the 
vendee. 

In  this  State,  and  in  Virginia,  injunctions  have  been 
granted  against  proceedings  to  collect  purchase  money,  when 
there  is  a  complete  failure  of  title,  though  the  vendee  is  in 
the  undisturbed  possession  of  the  property,  and  the  vendor 
is  neither  insolvent  nor  a  non-resident,  and  though  no  suit 
by  the  real  owner  against  the  vendee  has  been  prosecuted  or 
threatened.  Maupin  on  Marketable  Land  Titles,  795,  says: 
*'The  doctrine  that  the  covenantee  may  retain  the  purchase 
money  without  suit  prosecuted  or  threatened  by  the  real 
owner,  and  with  a  solvent  covenantor  to  make  good  the 
damages  when  a  substantial  breach  of  the  covenants  has 
occurred,  has  received  little,  if  any,  recognition  without  the 
States  of  Virginia  and  West  Virginia,  where  it  prevails.  It 
is  there  rested  upon  the  ground  that  the  covenantee  has 
no  adequate  remedy  at  law,  there  being  no  right  of  action  on 
the  covenant  affirmatively  or  negatively  by  way  of  recoup- 
ment or  equitable  set-off;  until  eviction.  Hence  it  appears 
that  in  those  states  there  may  be  a  condition  of  the  title 
which  would  justify  an  injunction  against  the  collection  of 
the  purchase  money,  and  yet  would  not  support  the  defense 
of  recoupment  or  set-off  at  law."    The  doctrine  is  now  well 
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settled,  both  in  this  State  and  in  Vir^nia,  by  a  long  line  of 
well  considered  decisions,  beginning  early  in  the  jurispru- 
dence of  the  State  of  Virginia,  and  followed  in  this  State, 
that  the  collection  of  the  purchase  money  will  be  enjoined, 
when  the  vendee  is  in  possession  under  deed  with  covenants 
of  general  warranty  of  title,  and  when  the  title  is  questioned 
by  suit  prosecuted  or  threatened,  or  where  the  title  is  clearly 
shown  to  be  defective,  but  this  doctrine  has  been  extended 
farther  in  these  states  than  in  any  other  jurisdiction.  It  is 
said  by  Judge  Green,  in  Ralston  v.  Miller^  3  Band.  39: 
^'This  Court  has,  in  favor  of  a  purchaser,  gone  far  beyond 
anything  which  has  been  sanctioned  by  the  courts  of  chan- 
cery in  England  or  elsewhere,  in  enjoining  the  payment  of 
the  purchase  money  after  the  purchaser  has  taken  possession 
under  a  conveyance,  especially  with  general  warranty.  Yet, 
it  has  never  gone  so  far  as  to  interfere  unless  the  title  was 
questioned  by  a  suit  either  prosecuted  or  threatened,  or  unless 
the  purchaser  could  show,  clearly  that  the  title  was  defec- 
tive." And  this  was  quoted  with  approval  by  Judge  Green, 
of  this  State,  in  Wamsley  v.  Stalnaker^  24  W.  Va.  223,  and 
continuing,  he  said:  ^'This  is  the  view,  which,  according  to 
my  understanding  of  the  case,  has  been  followed  in  Virginia 
and  West  Virginia,  when  the  vendee  was  protected  by  a 
warranty  of  title  and  had  not  been  evicted." 

The  case  of  Wamsley  v.  Stalnaker^  is  a  leading  case,  giving 
a  review  of  several  of  the  Virginia  decisions  upon  this  sub- 
ject, which  proceed  upon  the  theory  that  the  purchaser  should 
not  be  required  to  pay  the  purchase  money  where  he  is  in 
great  danger  of  losing  the  property.  He  is  not  required  to 
take  the  hazard  of  the  future  insolvency  of  his  vendor.  No 
right  of  action  would  exist  in  favor  of  the  vendee  until  a 
breach  of  the  covenant,  and  it  being  a  covenant  of  general 
warranty  of  title,  the  breach  would  not  occur  until  actual 
or  constructive  eviction.  In  discussing  the  question.  Judge 
Green  says  that  Judge  Tucker,  in  Koger  v.  Ka7ie^  6  Leigh 
608,  questions  the  right  to  the  remedy  where  there  is  a  cove- 
nant of  good  title,  because  such  a  covenant  would  be  broken 
the  instant  it  is  entered  into,  if  the  title  should  be  defective. 
And  Judge  Green  also  says:  ''Judge  Tucker  bases  this 
right  of  a  court  of  equity  to  enjoin  the  purchase  money, 
though  there  is  a  general  warranty  deed   held    by  the  pur- 
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chaser,  if  the  title  is  clearly  shown  to  be  defective,  partly  on 
the  ground  that  on  the  general  warranty  the  vendee  could 
not  sue  at  law  till  he  was  evicted,  and  seemed  to  regard  it  as 
doubtful  whether  such  relief  in  equity  would  be  given ;  if  in 
the  deed  there  were  other  covenants,  which  could  be  sued 
upon  at  law  before  eviction,  as,  for  instance,  a  covenant  for 
good  title;  but  this  point  was  not  decided  nor  do  I  know  of 
its  decision  in  any  case  in  Virginia  or  in  West  Virginia*  It 
would  seem  therefore,  that  the  extension  of  the  right  of  a 
court  of  equity  to  enjoin  the  collection  of  the  purchase  money 
by  the  vendor  because  of  defect  of  title,  however  clear, 
might  pejhaps  be  confined  to  the  case,  when  there  was  no 
other  covenant  but  the  covenant  of  warranty,  and  might  not 
be  recognized,  when  there  were  also  covenants,  on  which  the 
vendee  could  sue  at  any  time  at  law,  such  as  covenants  of 
good  title." 

But  in  reviewing  what  Judge  Tucker  said,  in  Kogery,  Kaney 
supra^  we  find  that  he  used  this  language:  "The  jurisdiction 
thus  confessedly  exercised  by  the  courts  of  equity  with  us, 
results  from  what  may  be  called  the  preventive  justice  of' 
those  tribunals.  It  arrests  the  compulsory  payment  of  the 
purchase  money,  when  the  purchaser  can  shew  that  there  is 
either  a  certainty,  or  a  strong  probability,  that  he  must  lose 
that  for  which  he  is  paying  his  money.  It  gives  him  the 
relief,  too,  though  his  demand  may  be  in  the  nature  of  un- 
liquidated damages,  because  he  has  no  other  means  of  ascer- 
taining them.  Thus,  if  the  purchaser  can  shew,  that  he  has 
received,  a  deed  with  general  warranty,  and  that  the  title  is 
bad,  yet  if  he  has  not  been  evicted,  he  cannot  maintain  cove- 
nant at  law,  and  ascertain  his  damages  before  that  tribunal^ 
in  order  then  to  set  them  off  against  the  demand.  If,  indeed, 
there  are  covenants  of  good  title,  &c.,  it  may  be  otherwise; 
and  so  it  may  often  happen,  that  an  action  may  be  brought 
where  there  are  such  covenants  of  good  title,  &c.,  upon  which 
the  validity  of  the  title  may  be  tested,  and  the  damages  of 
the  party  ascertained.  Whether  in  these  cases,  relief  could 
be  given  in  equity,  it  is  not  necessary  here  to  say." 

It  will  be  observed  that  Judge  Tucker  says  it  is  not  nec- 
essary to  decide  this  question;  and,  from  his  language,  it 
would  seem  to  be  susceptible  of  the  construction  given  by 
Judge  Green,  if  this  were  all  Judge  Tucker  said  on  the  sub- 
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jecU  but,  contmuinc:,  he  said:  ^^But  where  there  is  only  % 
ooTenant  of  warranty,  this  cannot  be  dime;  and  hence,  I  con- 
ceive,  the  i>arty  would  be  entitled  to  the  assistance  of  a  court 
of  equity,  where  he  is  full-handed  with  proof  that  his  title  is 
defective,  although  he  has  not  yet  been  evicted/' 

This  would  seem  to  indicate  that  he  thought,  after  eviction 
there  would  be  stronger  grounds  for  equity  jurisdiction. 
And  then,  in  Beale  v.  Seiceley^  8  Leigh  675,  Judge  Tucker 
says:  ^^With  us  it  cannot  be  denied  that  the  practice  has  been 
more  lax.  But  even  with  us,  relief  is  only  given  to  a  pur- 
chaser who  had  obtained  his  deed,  where  there  had  been  an 
actual  eviction,  or  where  a  suit  is  depending  or  threatened, 
or  where  the  vendee,  placing  himself  in  the  attitude  of  the 
superior  claimant,  can  shew  a  clear  outstanding  title  or  in- 
cumbrance." 

But  even  if  that  decision,  in  dealing  with  this  question,  did 
place  it  partly  upon  the  ground  that  there  is  no  breach  of  the 
covenant  of  general  warranty  until  eviction,  and,  therefore, 
no  right  of  action  accrues  to  the  vendee,  still  there  is  an  ad- 
ditional reason  why  this  remedy  should  be  extended,  that  is, 
'the  remedy  of  the  vendee,  at  law,  is  not  adequate  and  com- 
plete. If  the  purchaser  should  be  required  to  pay  the  pur- 
chase money,  and  the  suit,  prosecuted  or  threatened,  should 
result  in  a  total  loss  to  him  of  the  property,  it  would  then 
be  necessary  for  him  to  bring  an  action  for  breach  of  the 
covenant,  while,  in  the  meantime,  the  covenantor  might  have 
become  insolvent.  And  this  would  also  be  true  as  to  a  vendee 
who  had  been  evicted  by  reason  of  a  superior  title  before  the 
purchase  money  had  l^een  collected,  because,  while  a  right  of 
action  for  damages  would  exist  to  the  vendee,  upon  the  cove- 
nant, yet  the  defense  would  not  be  available  to  him  in  an  ac- 
tion brought  against  him  upon  a  writing  obligatory,  given 
for  the  purchase  money.  The  writing  being  under  seal,  it 
imports  consideration,  and  a  defense  of  failure  of  considera- 
tion or  want  of  consideration  cannot  be  interposed  to  a  wri- 
ting under  seal,  at  common  law.  Neither  could  the  damages 
resulting  from  a  breach  of  the  covenant  of  warranty  be  re- 
lied on  as  a  common  law  counterclaim  in  the  nature  of  re- 
coupment, since  the  writing  sued  on  is  under  seal.  The 
supreme  court  of  Virginia,  in  Columbia  Accident  Ass'n  v- 
Rockey^  93  Va.  684,  says:     "But  while  a  defendant,  under 
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the  plea  of  non-assumpsit,  might  give  evidence  of  matter  by 
way  of  recoupment,  or  in  dimunition  of  the  damages  claimed 
by  the  plaintiff,  even  to  the  entire  defeat  of  his  action,  yet  it 
was  not  competent  for  the  defendant  to  recover  in  that  suit 
any  damages  he  may  have  shown  in  excess  of  the  damages 
of  the  plaintiff.  If  he  wished  to  recover  such  excess,  he  could 
only  do  so  in  an  independent  action  against  the  plaintiff.  4 
Minor's  Inst.,  Pt.  1,  793  and  798.  Nor  was  it  comi)etent  at 
common  law,  as  against  seal  contracts,  to  prove  a  failure  in 
the  consideration  of  the  contract,  or  fraud  in  its  procure- 
ment, or  breach  of  warranty  of  title  or  soundness  of  personal 
property,  but  the  defendant  was  driven,  as  when  he  proposed 
to  recover  against  the  plaintiff  any  excess  of  damages,  to  his 
independent  action  at  law  to  recover  the  damages  he  had  sus- 
tained: 4  Minor's  Inst.,  Pt.  1,  792;  Taylor  v.  King^  6  Munf. 
358;  Burtner  v.  Keran^  24  Grat.  42;  and  Hayes  aiid  Wife  v* 
Va,  M.  P.  Ass'n.,  76  Va.  225.  The  object  of  the  act  of  1831 
was  to  remedy  these  defects,  and  to  enable  a  defendant  both 
to  make  such  defenses  to  a  suit  at  law  on  specialties,  and  also 
to  recover  against  the  plaintiff  any  excess  of  damages  he  may 
have  sustained,  in  order  to  settle  in  one  suit  all  the  rights  of 
the  parties  arising  under  the  contract,  and  to  prevent  circuity 
of  action  and  a  multiplicity  of  suits.  Its  object  was  to  en- 
large the  right  of  the  defence,  and  not  to  impair  any  previ- 
ous right,  or  to  take  away  such  defences  where  the  law  pre- 
viously permitted  thpm  to  be  made." 

And  in  Kimie  v.  Riely'^s  ExWs^  100  Va.  109,  it  is  held  that 
damages  for  breach  of  warranty  could  not  be  claimed  at  com- 
mon law  by  way  of  recoupment,  against  a  sealed  instrument. 
Sterling  Organ  Co.  v.  House,  25  W.  Va.  83;  Williamson  v. 
Cline,  40  W.  Va.  194;  Watkins  v.  Hopkins'  Ex?or,  13  Grat. 
743.  It  will  therefore  be  seen  that  although  there  is  a  breach 
of  the  covenant  of  warranty  in  the  deed  from  Ryan  to  Har- 
^*y»  yet  he  cannot  set  this  up  as  a  defense  in  the  action 
brought  against  him  upon  the  purchase  money  bond,  but 
must  rely  upon  his  separate  action  for  damages  for  a  breach 
of  the  covenant,  and  not  being  able  to  make  this  defense  to 
the  action  of  assv/mpsitj  a  court  of  equity  will  not  require 
bim  to  pay  the  money  to  the  vendor,  and  compel  him  to  re- 
sort to  his  action  upon  the  covenant,  and  take  the  hazard  of 
hh  vendor's  insolvency.     We  fail  to  see  the  reason  for  such 
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course.  The  title  to  the  land  has  been  adjudicated  to  be  in 
Laidley,  and  Harvey  has  been  ousted.  The  property  for 
which  the  purchase  money  bond  was  given  has  been  totally 
lost  to  him,  and  there  is  no  reason  why  a  court  of  equity 
should  not  enjoin  its  collection.  His  legal  remedy  is  wholly 
inadequate.  He  may  pay  the  money  and  then  sue  at  law  upon 
the  covenant  to  recover  it  back,  but  this  could  not  be  a  com- 
plete and  adequate  remedy.  The  vendor,  in  the  meantime, 
may  have  become  totally  insolvent.  This  risk  the  vendee  will 
not  be  compelled  to  accept,  but  equity  will  extend  its  aid  and 
prevent  the  collection  of  the  purchase  money. 

What  we  have  said  as  to  the  defenses  to  a  sealed  instru- 
ment, applies  to  the  common  law  doctrine,  for,  under  our 
statute,  section  5,  chapter  126,  Code,  a  defendant  may  plead 
failure  of  consideration,  fraud  in  the  procurement  of  the  con- 
tract, or  breach  of  warranty  of  title,  but  this  is  only  concur- 
rent with  the  equitable  remedy,  and  by  section  6  of  the  same 
chapter,  it  is  provided  that  such  defense  need  not  be  inter- 
posed at  law,  and  if  not  so  interposed,  it  can  be  availed  of  in 
equity.  By  this  statute  it  was  not  intended  that  the  equita- 
ble remedy  be  taken  away,  but,  on  the  other  hand,  it  is  ex- 
pressly reserved.  It  was  only  intended  to  permit  such  de- 
fense to  be  made  at  law,  at  the  election  of  the  defendant. 
Therefore,  if  equity,  before  the  enactment  of  this  statute, 
had  jurisdiction,  it  still  has  jurisdiction,  notwithstanding  a 
remedy  by  defense  at  law  is  given  by  statute^  Knott  v.  Sm- 
mamh,  25  W.  Va.  99;  Bla^  v.  Vicltr»,  27  W.  Va.  456;  Jar- 
rttt  V.  Good  now  ^  39  W.  Va.  602;  Kenzle  v.  Reily^  supra. 

AMiile  some  cases  have  been  referred  to,  to  support  the 
views  herein  expressed,  yet,  to  demonstrate  moi'e  conclusively 
that  the  rule  is  firmly  fixed,  and  has  been  followed  in  this 
State  since  the  question  was  first  presented,  it  may  be  well  to 
review  other  cases  on  this  subject.  In  Wornelsdorf  v.  (TCm- 
nei\  53  W.  Va.  314,  it  was  held  that  where  land  was  conveyed 
by  deed  with  general  warranty,  and  the  vendee  lost  the  land, 
that  equity  will  enjoin  the  collection  of  the  purchase  money. 
Judge  Bkannon,  in  delivering  the  opinion  of  the  Court  in 
this  case,  on  page  316,  says:  ''Counsel  for  O'Conner  would 
impress  upon  us  the  law  of  actions  upon  a  covenant  of  war- 
ranty; would  treat  this  as  if  it  were  a  suit  by  Woraelsdorf  t« 
recover  back  money  paid  upon  the  land  under  a  breach  o 
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warranty.     It  is  not  such  a  suit.     It  is  a  suit  to  enable  Wom- 
elsdorf  to  keep  in  his  hands  purchase  money  for  his  indem- 
nity; I  should  rather  say,  not  for  his  indemnity,  should  he 
lose  the  land,  but  to  be  relieved  from  paying  money  for  land 
already  irrevocably  lost  to  him."     And  in  Bennett  v.  Pierce^ 
50  W.  Va.  604,  the  same  doctrine  is  announced,  citing  with  ap- 
proval Wainsley  v.  Stalnakei\  supra.    And  in  the  case  of  Kins- 
port  V.  Kawaon^  29  W.  Va.  487,  we  have:   ^'Equity  will  enjoin 
the  collection  of  purchase  money  on  land  on  the  ground  of 
defect  of  title  after  the  vendee  has  taken  possession  under 
conveyance  from  the  vendor  with  general  warranty,  if  the  title 
is  questioned  by  a  suit,  either  prosecuted  or  threatened,  or  if 
the  purchaser  can  show  clearly,  that  the  title  is  defective." 
It  is  said  in  this  case  to  sjiow  that  the  title  is  questioned  by 
a  suit,  either  prosecuted  or  threatened,  that  the   bill,  on   its 
face,  must  allege  the  ground  on  which  the  threatened  suit  is 
based,  which  must  be  such  as   will  put  a  reasonable  man  in 
just  apprehension  of  a  loss  of  his  land;  that  the  mere  fact 
that  some  one  has  asserted  claim  to   the  land  is  insuflScient 
to  justify  a  court  of  equity   in  restraining  the  collection  of 
the  purchase  money.   And  in  Ileavn^r  v.  Morgan^  30  W.Va. 
335,  it  was  held  that  equity    will   not   require  a  vendee,  who 
has  purchased  land  and  taken  a  deed  with  covenants  of  gen- 
eral warranty,  to  pay  the  purchase  money,    when   a   part  of 
the  land  sold  is  claimed  by  others,  and  the  title  is  defective, 
but  that  if  the  purchaser  can  show  clearly  that  the  title  is  defec- 
tive,  equity  w411  not  require  him  to  pay  the  purchase  money 
until  such  defect  is  removed,  or  a  proper  abatement  decreed, 
and  citing   with  approval:       Yancey  v.  Leivin^  4  H.  &  M. 
390;  jRolstofi  v.  Miller^  3  Rand.  44;  Koger  v.  Kane^  5  Leigh 
696;    Clarke  v.  Ilardgrave,  7  Grat.  399;  Lovell  v.  Chilton,  2 
W.  Va.  410;    Waradey  v.  Stalnaker,  supra;  and  Kinports  v. 
RaicHon,  supra.     Also,  seethe  following  authorities:  Reiiick 
V.   Benick,  5  W.  Va.  285;  Thompson  v.    CatlM,  24  W.  Va. 
524;  McClaugherty  v.    Croft,    43  W.    Va.  270;  Morgan  v. 
Glendy.  92  Va.  86;  Gay  v.   Hancock,  1  Rand.  72;    Beale  v. 
Seiveley   8  Leigh  658;    Grantland  v.   Wight,  5  Munf.    295; 
Richards  v.  Mercer,  1  Leigh  125. 

It  is  argued  by  counsel  that  there  is  no  averment  of  irre- 
parable injury,  that  while  it  is  averred  that  Ryan,  the  imme- 
diate jgrantor  of  Harvey,  is  insolvent,  yet   it  is  not  averred 
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that  the  Central  Land  Ciompany,  Harvey's  remote  grrantor, 
is  insolvent.  The  allegation  of  insolvency  has  never  been 
one  of  the  requisites  for  extending  relief  of  this  character,  and 
even  if  it  were  so,  it  is  averred  in  the  bill  that  Ryan,  the 
immediate  grantor  is  a  non-resident,  having  died,  in  the  State 
of  Ohio,  insolvent,  and  the  vendee  would  not  be  required  to 
pay  the  purchase  money  and  then  resort  to  his  action  against 
a  remote  vendor.  While  it  is  true  the  Central  Land  Com- 
pany conveyed  with  covenants  of  general  warranty  of  title, 
which  covenant  runs  with  the  land,  and  of  which  the  ven- 
dee could  avail  himself,  yet  equity  will  not  permit  the  collec- 
tion of  the  purchase  money  from  him,  and  compel  him  to  re- 
sort to  this  remedy;  and  not  only  that,  but  the  remote 
grantor  would  only  be  liable  upon  his  covenant  for  the 
amount  of  the  purchase  money  paid  him,  which  might,  in 
many  instances,  be  wholly  inadequate,  even  if  such  remedy 
should  be  resorted  to.  While  it  is  true,  in  this  case  the 
consideration  paid  to  the  Central  Land  Company  is  the 
same  as  that  paid  by  Harvey,  yet  this  cannot  alter  the 
case,  because  the  rule  must  be  one  of  general  applica- 
tion, and  not  one  which  may  be  applicable  to  some  cases,  and 
not  to  others. 

We  deduce  from  the  authorities  that  it  is  clear,  from  the 
allegations  of  the  bill,  that  equity  has  jurisdiction  to  enjoin 
the  collection  of  the  purchase  money.  The  original  bill 
shows  that  the  action  of  ejectment  was  instituted  for  the  re- 
covery of  the  land  conveyed  to  Harvey  for  which  the  bond 
was  executed.  The  amended  and  supplemental  bill  shows 
that  the  suit  was  prosecuted  to  a  final  termination,  which 
resulted  in  a  judgment  in  favor  of  Laidley.  Harvey,  having 
made  improvements  upon  the  property,  the  question  of  the 
value  of  the  improvements,  and  the  value  of  the  lot,  without 
improvements,  was  submitted  to  the  jury,  and  the  lot,  having 
been  found  to  be  of  the  value  of  $450,  and  the  value  of  the 
improvements,  $1,000,  Laidley  elected  to  relinquish  his  title 
to  the  lot,  and  accept  its  value,  and  the  lot  was  ordered  sold 
unless  the  amount  at  which  it  was  valued  was  paid  by  Har- 
vey. Subsequently  the  lot  was  sold,  but  the  sale  was  not 
confirmed,  and  Harvey  satisfied  the  judgment.  This  being 
so,  a  court  of  equity  will  not  require  the  payment  of  the  pur- 
chase money  by  Harvey,  and  force  him  to  his  action  upon 
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the  covenant  contained  in  his  deed  from  Ryan,  even  if  he 
were  solvent,  but  the  fact  of  his  insolvency  is  an  additional 
reason  for  equitable  interference. 

It  is  claimed  that  at  the  time  Harvey  purchased  the  lot, 
the  ejectment  suit  was  pending,  and  that  this  is  an  additional 
reason  why  a  court  of  equity  should  not  entertain  him.  The 
deed  to  Harvey  is  with  covenants  of  general  warranty  of 
title,  and  although  the  action  of  ejectment  was  pending,  yet 
this  will  not  prevent  him  from  enjoining  the  collection  of 
the  purchase  money. 

Care  should  be  taken,  however,  to  distinguish  the  case 
here  from  that  class  of  cases  in  which  injunctions  to  prevent 
a  sale  under  a  deed  of  trust,  whether  executed  to  secure  de- 
ferred payments  of  purchase  money,  or  to  secure  general 
indebtedness,  have  been  freely  granted  in  this  State  and  in 
Virgina,  upon  the  allegation  that  there  is  a  cloud  upon 
the  title  to  the  land  about  to  be  sold.  In  such  cases,  the  in- 
junction is  granted  until  the  cloud  on  the  title  is  removed. 
This  is  done  in  the  interest  of  all  parties,  that  there  may  be 
no  sacrifice  of  the  property,  and  that  the  title  of  the  pur- 
chaser may  be  assured. 

For  the  reasons  given,  we  reverse  the  decree  of  the  circuit 
court,  dissolving  the  injunction  and  dismissing  the  bill,  and 
remand  the  cause. 

Reveraed. 


CHARLESTON 
Bobinson  v.  Goldman's  Adm'r  et  al. 

Submitted  January  23,  1906.     Decided  February  27,  1906. 

1-    ksvisjLL.-^ Procedure, — Review. 

This  Court  exercises  its  appellate  jurisdiction  by  appellate  process 
only,  and  where  no  such  process  has  been  allowed,  this  Court  is 
without  power  to  review  for  error,    (p.  148.) 

2.    Appeal.— 2>wmw«a/. 

A  case  in  which  the  appeal  allowed  must  be  dismissed  as  im- 
providently  awarded  because  not  allowed  from  any  order  or  decree 
in  the  cause,     (p.  148. ) 

10 
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Appeal  from  Circuit  Court,  Wetzel  County. 

Bill  by  Samuel  I.  Robinson  against  B.  B.  Postlethwaite  and 
and  others.     Decree  for  defendants,  and  plaintiff  appeals. 

Dismissed. 

T.  P.  Jacobs  and  B.  T.  Bowers,  for  appellant. 
Hall  &  Hall,  for  appellees. 
Cox,  Judge: 

This  suit  in  chancery  was  brought  in  the  circuit  court  of 
Wetzel  county  on  the  29th  day  of  May,  1903,  by  Samuel  I. 
Robinson  against  B.  B.  Postlethwait,  administrator  of  the 
estate  of  Benjamin  Goldman,  deceased,  Frances  Goldman  in 
her  own  right  and  as  widow  of  Benjamin  Goldman,  and  his 
children  and  heirs. 

The  petition  of  Samuel  I.  Robinson  for  the  appeal  recites 
this  fact,  and  further  states:  "Such  proceedings  were 
thereafter  had  in  said  cause,  as  the  recoi-d  of  said  cause 
shows,  that  on  the  10th  day  of  March,  1903,  the  said  cause 
came  on  for  a  final  hearing.  The  record  of  the  said  cause 
and  of  the  final  decree  therein,  of  which  your  petitioner 
complains,  is  herewith  exhibited. 

''Your  petitioner  is  advised  and  believes  and  so  represents 
unto  your  honors  that  the  judgment  and  ruling  of  the  said 
circuit  court  made  and  shown  by  said  final  decree  is  errone- 
ous, and  that  he  is  aggrieved  thereby,  and  he  here  makes  the 
following  assignment  as  the  error  complained  of. 

"After  the  recovery  of  $2,792.39,  as  recited  in  said  decree, 
the  said  circuit  court  further  says:  ""  But  the  court  doth  refuse 
to  hold  that  the  tmnie  in  a  charge  or  lien  against  the  undi- 
rided  half  interest  of  the  defendant^  Frances  OohLnan^  in 
and  to  the  raft  est((te  inrolred  in  this  cause^  being  lots  94^  and 
Oo  of  the  t(nrn  of  Xeic  Martinsrille,  Mest  J  irginia^  and 
doth  refuse  to  enter  any  decree  as  to  that  matter.^  This, 
your  ])etitioner  claims,  should  have  been  done, 

''For  this  error  your  petitioner  humbly  prays  that  an  ap- 
peal be  granted  and  allowed  him  from  said  decree  of  March 
10th,  19i)3,  and  that  the  same  be  reversed  and  such  decree 
entered,  as  is  right  and  proper."  The  api^eal  was  allowed  as 
prayed  for. 

It  will  l)e  observed  that  tlie  date  of  the  decree  from  which 
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an  appeal  was  asked  and  allowed  precedes  the  date  of  the 
bringing  of  the  suit  more  than  two  months.  By  examining 
this  record  we  find  that  the  final  and  only  decree  entered  in 
this  cause  was  a  decree  quashing  the  attachment  and  sustain- 
ing the  demurrer  to,  and  dismissing,  the  plaintiflF's  bill, 
entered  on  the  8th  day  of  October,  1903,  from  which  no  ap- 
peal has  been  asked  or  allowed.  We  might  consider  that  the 
statement,  contained  in  the  petition,  of  the  date  of  the  decree 
from  which  the  appellant  intended  to  ask  an  appeal,  was  a 
clerical  error  or  mistake,  if  it  were  not  for  the  further  state- 
ment therein  of  the  substance  of  the  decree  complained  of, 
and  the  error  therein  assigned,  both  wholly  foreign  to  any 
matter  contained  in  or  adjudicated  by  the  decree  of  the  8th 
day  of  October,  1903,  in  this  suit. 

It  appears  by  the  plaintiff's  bill  in  this  suit  that  there  had 
been  a  former  suit  instituted  by  the  appellant  against  Ben- 
jamin Goldman  in  his  lifetime,  Frances  Goldman,  his  wife, 
and  Max  Goldsmith,  and  that  such  proceedings  were  had 
therein  that  a  decree  was  entered  on  March  10th,  1903,  a 
copy  of  which  is  made  an  exhibit  with  the  bill  in  this  suit. 
This  decree  in  the  former  suit,  according  to  the  purport  of 
such  copy,  gave  a  recovery  in  favor  of  appellant  against  the 
administrator  of  Benjamin  Goldman  for  $2,792.39,  Goldman 
having  previously  died.  This  decree  also  contained  the 
language  in  italics  quoted  above  from  the  petition,  and 
which,  by  the  petition,  is  claimed  to  constitute  error.  There- 
fore we  have  to  abandon  the  idea  of  clerical  error  or  mistake 
in  stating  the  date  of  the  decree  intended  to  be  appealed  from 
by  the  appellant.  It  is  claimed  that  the  bill  in  this  suit  is  a 
bill  of  review,  filed  for  the  purpose  of  reviewing  the  decree 
in  the  former  suit;  but  if  so,  no  appeal  from  any  order  or 
decree  in  this  suit  has  been  asked  or  allowed. 

We  have  then  this  state  of  facts:  A  petition  filed  in  this 
suit,  accompanied  by  the  record  of  this  suit,  which  peti- 
tion did  not  ask  an  appeal,  and  no  appeal  has  been 
allowed,  from  any  decree  or  order  in  this  suit;  but  the 
petition  prayed  for  an  appeal  from  a  decree  in  another  suit, 
and  assigned  an  error  therein,  and  from  that  decree  an  appeal 
was  apparently  allowed  without  a  transcript  of  the  record  of 
that  suit.  We  have  no  record  upon  which  to  review  the 
decree  in  the  former  suit.     We  have  a  record  in  this  suit,  but 
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no  appeal  upon  which  to  review  it.  How  this  confusion 
arose  we  are  unable  to  say. 

Tliis  Court  exercises  its  appellate  jurisdiction  by  appellate 
process  only,  and  where  no  such  process  has  been  allowed, 
this  Court  is  without  appellate  power  to  review  for  error. 
The  statute  in  substance,  provides  that  with  a  petition  for  an 
appeal,  writ  of  error  or  Bupersedeas^  there  shall  be  a  tran- 
script of  the  record  of  so  much  of  the  case  wherein  the  judg- 
ment, decree  or  order  is,  as  will  enable  the  court  or  judge  to 
whom  the  petition  is  to  be  presented,  properly  to  decide  on 
such  petition,  and  as  will  enable  the  court,  if  the  petition 
be  granted,  properly  to  decide  the  questions  that  may  arise 
before  it.     Coce,  chapter  135,  section  5. 

A  case  will  be  dismissed  by  the  appellate  court  when  it 
does  not  appear  from  the  record  that  an  appeal  was  taken. 
2  Cyc.  1025;  Plumler  v.  People^s  Bank,  73  Iowa  752;  Beard 
V.  ArJmckle,  13  W.  Va.  732. 

Under  the  facts  here  appearing  we  have  nothing  further  to 
consider.  The  appeal  granted  must  be  dismissed  as  in^provi- 
dently  awarded. 


CHARLESTON 
Camden  v.  The  West  Branch  Lumber  Co. 

Submitted  February  13,  1906.     Decided  February  27,  1906. 

1.  Adverse  Possession— /wnwr  Pa/cn* — Interlock — AetucU  Po99emon» 
The  actual  possession  of  the  owner  of  a  tract  of  land,  lying  adja- 
cent to  another  tract  of  uncleared  land,  the  title  to  which  is  vested 
in  another  person  by  a  ^rant  from  the  State,  is  not  extended  over  a 
portion  of  such  other  tract  by  the  acquisition  of  a  junior  patent, 
covering  such  portion  and  purporting  to  vest  title  thereto  in  the 
owner  of  such  first  mentioned  tract,  however  long  such  possession 
may  continue.  To  work  an  ouster  of  the  elder  patentee  and  hold 
adversely  to  him,  the  junior  patentee  must  take  actual  possession 
of  some  part  of  the  land  included  in  the  junior  patent  and  within 
the  boundaries  of  the  senior  patent,    (p.  160.) 
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3.     Unlawful  Dbtaistbb— £mw0 — Color  of  Titl&^Posseanon, 

For  evidential  puxposes  in  an  action  of  unlawful  entry  and  detainer 
betweea  the  owner,  or  a  claimant  under  color  of  title,  of  a  laife 
tract  of  land  and  another  person,  posMwion  of  a  small  portion  of 
such  tract  by  a  tenant  of  such  owner  qt  claimant,  under  a  lease 
restricting  the  right  of  occujMincy  and  use  of  the  land  by  the  tenant 
to  such  small  portion,  is,  in  legal  effect,  possession  by  the  owner  or 
claimant  of  so  much  of  the  entire  tract  as  is  not  in  the  actual,  hos- 
tile possession  of  some  other  person.    <p.  163.) 

3.     Uinj^wFTTL  DETAmnn—Etidenee, 

In  an  action  of  unlawful  entry  and  detainer,  it  is  not  reversible  er- 
ror to  refuse  to  allow  the  introduction,  by  the  defendant,  of  a  deed 
or  contract  showing  he  does  not  own,  and  is  not  in  possession  of,  a 
portion  of  the  land  sued  for.    (p.  164. ) 

Error  to  Circuit  Court,  Braxton  County. 

Action  by  J.  N.  Camden  against  the  West  Branch  Lum- 
ber Co.,  a  corjioration.  From  a  judgment  in  favor  of  plain- 
tiflF,  said  Lumber  Co.  brings  error. 

Reversed. 

MAUiOHAN,  McCiJNTOOK  &  Mathews,  for  plaintiff  in  error. 
W.  E.  BLaymond  and  A.  W.  Corlet,  for  defendants  in 
error. 

POFFENBAROER,  JuDGE: 

The  West  Branch  Lumber  Company,  a  corporation,  com- 
plains of  a  judgment  rendered  against  it  in  an  action  of  un- 
lawful entry  and  detainer,  instituted  by  J.  N.  Camden,  in 
the  circuit  court  of  Braxton  county,  by  which  judgment, 
possession  of  a  tract  of  land  containing  two  hundred  acres, 
claimed  by  said  corporation,  was  given  to  said  Camden.  The 
errors  assigned  relate  to  instructions  given  and  evidence  ex- 
cluded. 

The  plaintiff  below,  defendant  in  error,  derived  his  title 
from  Andrew  Perrine,  who  obtained  a  grant  for  said  two 
hundred  acres  of  land  from  the  Commonwealth  of  Virginia 
on  the  second  day  of  April,  1865.  Perrine  then  owned  a 
tract  of  seventy-five  acres  granted  to  Mifflin  Hines  in  1819, 
and  conveyed  to  his  ancestor,  Lewis  Perrine,  by  deed  dated 
September  1,  1837,  a  boundary  line  of  which  touched,  at  one 
point,  said  tract  of  two  hundred  acres.  Camden  introduced 
the  patent  for  the  two  hundi-ed  acres  issued  to  Andrew  Per- 
line;  a  deed  executed  by  A.  S.  Knight,  Virginia  Knight, 
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W.  R.  Perrine  and  others,  heirs  of  Andrew.  Perrine,  dated 
January  17,  1887,  conveying  to  J.  S.  Hyer  and  A.  C.  I)yer 
said  tract  of  two  hundred  acres;  a  deed  from  J.  S.  Hyer 
and  wife  and  A.  C.  Dyer  and  wife,  dated  July  18,  1890, 
conveying  said  two  hundred  acres  to  J.  N.  Camden;  a  deed 
froin  Lewis  Perrine  and  wife,  dated  September  1,  1837,  con- 
veying said  seventy-five  acre  tract  to  Andrew  Perrine;  a  deed 
from  George  McElwain  and  Andrew  Perrine,  dated  January 
10,  1843,  conveying  to  Andrew  Perrine  sixty-one  acres  of 
land,  a  part  of  a  tract,  containing  one  hundred  and  sixteen 
acres. 

The  defendant  below  derived  its  claim  of  title  as  follows: 
A  grant  of  a  tract  of  five  thousand  acres  made  by  the  Com- 
monwealth of  Virginia,  on  the  13th  day  of  April,  1786,  to 
Samuel  Young;  sale  and  conveyance  of  said  tract,  as  delin- 
quent and  forfeited  land,  under  proceedings  had  in  the  cir- 
cuit court  of  Braxton  county  in  1841,  by  the  Commissioner 
of  Delinquent  and  Forfeited  Lands,  to  Gideon  D.  Camden, 
by  deed  bearing  date  April  13,  1842;  a  deed  from  said  Cam- 
den to  Francis  Albright,  dated  April  15,  1842,  a  deed  from 
Norman  D.  Squires;  recorder  of  Braxton  county,  William 
L.  J.  Corley  and  Morgan  H.  Morrison  to  Henry  Brocker- 
hoff  and  others,  dated  Septeml^er  9,  1870;  a  deed  from  Wil- 
liam L.  J.  Corley.  clerk  of  the  county  court  of  Braxton 
county,  to  A.  N.  Ervin,  dated  January  3,  1879;  a  deed  from 
A.  N.  Ervin  and  wife  to  Margaret  C.  Brockerhoff,  dated 
September  6,  1879;  a  deed  from  Andrew  Brockerhoff  and 
others  to  the  West  Branch  Lumber  Company,  dated  Decem- 
ber 20,  1889.  All  of  the  above  mentioned  deeds  refer  to  the 
land  by  them  conveyed  as  the  land  patented  by  Samuel 
Young  and  evidence  was  introduced  on  the  trial  tending  to 
prove  that  the  two  hundred  acre  tract  of  land  in  controversy 
lies  within  the  five  thousand  acre  tract  granted  to  Samuel 
Young  in  1786,  and  was  not  excepted  therefrom. 

Plaintiff  below  proved  that  Andrew  Perrine  had  resided  for 
many  years  on  said  seventy-five  acre  tract  of  land  at  the  time 
he  obtained  the  patent  for  said  two  hundred  acre  tract:  but 
did  not  then  take  and  hold  actual  possession  of  the  latter  tract. 
He  never  at  any  time  resided  on  it,  but  kept  the  taxes  on  it 
paid  and  cleared  a  small  space  on  one  corner  of  it.  A  clear- 
ing made  on  the  seventy-five  acre  tract  extended  slightly  over 
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on  to  said  two  hundred  acre  tracf.  When  this  was  done, 
does  not  appear,  but  it  must  have  been  prior  to  1890,  as  it 
was  done  by  Andrew  Perrine,  who  died  before  that  time. 
Nothing  in  the  evidence  indicates  whether  this  occupancy 
continued  for  any  length  of  time.  Soon  after  Camden  pur- 
chased the  land  he  sold  the  timber  on  a  part  of  it  to  B.  H. 
Camden  and  H.  P.  Camden,  who,  about  1892  or  1893,  took 
off  of  it  the  timber  purchased  by  them,  and,  while  these  tim- 
bering operations  were  in  progress,  some  houses  were  built 
on  the  land  for  use  in  connection  with  them.  Near  that  date, 
the  West  Virginia  and  Pittsburg  Railroad  was  built  through 
said  tract,  and  a  number  of  persons,  employed  in.  the  con- 
struction of  the  road,  settled  at  various  points  on  the  land 
along  its  line.  After  the  completion  of  the  timber  opera- 
tions and  the  construction  of  the  railroad,  some  of  the  peo- 
ple, who  had  come  there  as  employes,  remained  upon  the 
land;  and  whose  tenants  they  were,  and  who  had  possession 
of  the  houses  and  small  cleared  lots  after  these  operations 
ceased,  were  controverted  matters  in  the  trial.  The  only  evi- 
dence tending  to  show  any  occupation  of  the  land  prior  to 
the  cutting  of  the  timber  and  the  building  of  the  railroad  is 
that  of  Jacob  A.  Hosey,  who  says  he  built  a  house  on  it  for 
Hudson  Knight,  a  son-in-law  of  Andrew  Perrine,  before  the 
war,  but  never  completed  it  and  it  was  never  occupied.  This 
man  built  some  of  the  houses  for  the  railroad  company  or  its 
contractors.  Elizabeth  Mow^ery  moved  in  the  old  house 
built  by  Hosey  before  the  war,  when  B.  H.  and  H.  P.  Cam- 
den were  taking  the  timber  from  the  land,  and  she  says  B. 
H.  Camden  told  her  she  could  stay  there  as  long  as  she 
wanted  to,  and  furnished  lumber  to  put  a  floor  in  the  house. 
She  further  says  she  put  out  fruit  trees  which  still  remain  on 
the  place;  that  she  kept  the  property  for  four  years,  and  that 
A.  W.  Corley,  agent  for  J.  N.  Camden,  told  her  to  come 
there  and  stay  as  long  as  she  wanted  to.  At  another  place 
about  a  quarter  of  a  mile  distant  from  the  house  wliich  Mrs. 
Mowery  occupied,  a  Mrs.  Treanno  w^as  residing  in  a  house  on 
the  land  in  controversy  at  the  time  this  action  was  com- 
menced, claiming  to  be  a  tenant  of  J.  N.  Camden.  She  also 
went  on  the  property  while  the  timl)er  operations  were  in 
progress,  with  the  consent  of  B.  H.  Camden,  as  an  employe 
of  the  Camdens,  or  one  of  their  contractors.     She  then  oc- 


152  Camden  v.  Lumbeb  Co.  [S9 

eupied  a  small  house  near  the  one  occupied  by  the  Camden 
laborers  and  contractors,  and,  after  they  left,  moved  into  the 
house  which  they  vacated.  A.  W.  Corley  testified  that  she 
was  tiiere  in  July,  1892,  with  his  consent,  as  tenant  of  Cam- 
den. Her  name  was  then  Mrs.  Hicks,  and  some  time  after* 
wards  Mose  Treanno  married  her,  and  moved  into  the  house 
with  her.  Around  this  house  there  was  a  small  piece  of 
cleared  land  under  fence,  containing:  five  or  six  acres.  Mrs. 
Treanno  exhibited  in  connection  with  her  testimony  some 
letters  from  J.  N.  Camden  to  her  showing  that  they  recog- 
nized each  other  as  landlord  and  tenant,  respectively.  The 
letter  of  earliest  date  was  written  in  1901,  but  she  claims  to 
have  had  some  older  that  had  been  destroyed. 

A.  W.  Corley  testified  that  he,  as  agent  of  J.  N.  Camden, 
gave  permission  to  one  Chapman,  who  had  a  contract  for 
grading  some  part  of  the  railroad,  to  erect  shanties  and  such 
other  houses  on  the  land  as  might  be  needed  for  the  accom- 
modation of  his  employes  in  that  work. 

The  defendant  introduced  in  evidence  a  number  of  leases 
executed  by  BrockerhoflF  and  others,  claiming  the  title,  held 
by  the  defendant  company.  These  are  as  follows:  One  exe- 
cuted by  M.  C.  Brockerhoflf  to  Moses  Treanno,  dated  the 

day  of  June,  1895;  one  exeuted  by  said  Brockerhoflf  to  Jesse 
Hosey,  bearing  date  June  1, 1895;  one  executed  by  said  Brock- 
erhoflf to  El  ben  and  Clarke  Cogar,  bearing  date  December  25, 
1897;  another  executed  by  the  West  Branch  Lumber  Com- 
pany to  J.  H.  Spencer,  dated  May  9,  1900;  another  by  the 
West  Branch  Lumber  Company  to  John  Paulhamus  &  Son, 
dated  January  1,  1900;  another  by  Paulhamus  &  Son  to  F. 
W.  Carpenter,  dated  February  15,  1901.  Jesse  Hosey  testi- 
fied that  he  had  moved  into  a  house,  belonging  to  Chapman, 
the  railroad  contractor,  in  1893;  that  neither  Mrs.  Treanno 
nor  Andrew  Mowery  was  living  there  at  that  time;  and  that 
the  only  person  occupying  any  part  of  the  two  hundred  acre 
tract  at  that  time  was  Carlisle  Cogar,  who  was  running  a 
camp  for  men  employed  by  Mclntire,  who  was  engaged  in 
the  Camden  timber  operations.  Hosey  continued  to  reside 
there,  and,  on  the  first  day  of  June,  1895,  entered  into  the 
written  contract  of  lease  with  M.  C.  Brockerhoflf,  which  the 
defendant  put  in  evidence  as  above  stated.  He  further  stated 
that,  before  he  moved  on  to  the  two  hundred  acre  tract,  he 
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had  resided  on  another  part  of  the  five  thousand  acre  Albright 
survey,  which  included  said  two  hundred  acre  tract,  under  a 
written  contract  of  lease,  entered  into  with  I.  B.  Cogar,  agent 
for  Brockerhoff.  Under  the  lease  on  the  two  hundred  acre 
ta*act,  he  held  an  acre  and  a  half  of  land  under  fence  for  a  period 
of  three  years,  and  the  line  of  said  tract  ran  through  this 
space.  Moses  Treanno  says  his  wife  was  not  present  when  he 
took  the  written  lease  from  Brockerhoflf  and  knew  nothing 
about  it.  Benjamin  Carpenter  testifies  that  nobody  lived  on 
the  two  hundred  acre  tract  until  the  railroad  was  built. 
John  Dunlap  testified  that  he  had  been  employed  by  Brock- 
erhoflf in  August,  1897,  to  take  care  of  the  land  in  contro- 
versy and  adjoining  lands  claimed  by  him ;  that  he  put  no 
tenants  on  the  land,  but  that  there  were  several  living  on  it; 
that  he  let  Mr.  Detimore  have  a  small  piece  of  it,  in  1889,  for 
one  year,  with  the  understanding  that  he  would  get  a  lease 
of  it;  that  there  was  then  no  person  in  possession  of  the  lot 
on  which  he  put  Detimore  as  a  tenant,  but  that  Mr.  and  Mrs. 
Mowery  had  previously  occupied  it,  and  that  he  purchased 
from  Mrs.  Mowery,  after  she  had  left  the  land,  her  claim  to 
the  premises  which,  from  what  she  had  said  to  him  about  it, 
he  considered  a  mere  "Squatter's  claim."  Detimore  never 
Hved  on  the  land,  and,  under  a  verbal  agreement  with  Dun- 
lap,  on  behalf  of  Brockerhoflf,  he  fenced  up  the  lot,  cultivated 
it  one  year  and  then  rented  it  to  E.  L.  Taylor.  He  testifies 
that  in  1898,  to  the  best  of  his  recollection,  Mrs.  Treanno 
had  showed  him  a  letter  from  J.  N.  Camden  which  was  in 
substance  as  follows:  "You  said  in  your  letter  you  are  on 
my  land,  and  if  you  are,  stay  where  you  are."  Dr.  Brock- 
erhoflf, President  of  the  West  Branch  Lumber  Company,  and 
son  of  M.  C.  Brockerhoflf,  hereinbefore  mentioned,  testified 
that  the  two  hundred  acres  in  controversy  is  part  of  the  Al- 
bright Survey  and  wholly  within  it;  that  he  and  those  under 
whom  the  defendant  claims  had  had  possession  of  said  two 
hundred  acres  since  the  purchase  thereof  in  1879;  that  no 
tenants  had  occupied  the  land  except  under  leases  given  by 
the  defendant  and  those  under  whom  it  claimed;  that  there 
-^ere  only  three  pieces  of  the  tract  capable  of  occupation  and 
they  had  had  tenants  on  them;  that  the  two  hundred  acre 
tract  is  entirely  surrounded  by  the  other  Brockerhoflf  land, 
except  at  one  point  where  an  acute  angle  thereof  touches  the 
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Andrew  Perrine  seventy-five  acre  tract;  that  he  had  had  per- 
sonal charge  of  the  land  since  1895,  prior  to  which  time  Jor- 
dan Cogar  and  Isaac  Cogar  had  successively  been  in  charge 
of  it  as  agents;  that  at  the  time  the  Camdens  took  timber 
from  it,  1892,  he  had  no  knowledge  of  the  Camden  claim, 
nor  of  any  timber  having  been  cut  from  the  two  hundred 
acre  tract;  that  he  had  had  direct  control  of  the  tenants  on 
the  two  hundred  acre  tract  of  land  for  the  last  five  or  six 
years,  and  that  they  were  holding  under  the  leases  hereinbe- 
fore mentioned;  that  he  knew  nothing  of  the  Camden  claim 
until  1896  or  1897;  that  the  lands  were  known  as  the  Brock- 
erhoff  lands;  that  there  were  always  tenants  on  all  parts  of 
them,  Jordan  Cogar  having  ordinarily  had  different  tenants 
on  the  tracts,  at  places  which  he  did  not  specify;  that  Cogar 
had  reported  to  him  and  his  co-owners  that  there  were  ten- 
ants on  different  parts  of  the  land;  that  he  did  not  know  who 
the  tenants  were  in  1894;  and  that  he  had  no  personal  knowl- 
edge of  any  tenants  on  the  land  prior  to  1895. 

By  John  Newlon,  deputy  clerk  of  the  county  court  of 
Braxton  county,  the  following  facts,  concerning  the  taxation 
of  the  Albright  survey,  were  disclosed:  "In  the  year  1865, 
4713  acres  was  assessed  to  Francis  Albright,  described  as  lying 
on  Elk  River.  For  the  years  '66  and  '67  the  same  land  was 
charged  on  the  books  to  George  Gregory  as  a  tract  of  5000 
acres.  From  '68  to  '70  assessed  to  Francis  Albright's  heirs 
and  Geo.  Gregory.  From  '71  to  '77  same  tract  of  land  was 
assessed  and  charged  on  the  land  books  as  4715  acres  charged 
to  Henry  Brockerhoff  and  others.  '78  and  '79  charged  to 
Henry  Brockerhoff  and  others.  From  '80  to  '82  it  was 
charged  to  M.  C.  Brockerhoff  as  4713  acres.  From  '82  to  '85 
charged  to  M.  C.  Brockerhoff  as  4713  acres.  From  '88  to  '97 
to  M.  C.  Brockerhoff  as  4588  acres.  From  '97  to  1901  the 
West  Branch  Lumber  Company,  4655  acres.  From  1901  to 
1903  the  same." 

Instruction  No.  4,  given  at  the  instance  of  the  plaintiff, 
over  the  objection  of  the  defendant,  is  the  basis  of  one  of  the 
principal  assignments  of  error.  It  reads  as  follows:  "The 
court  further  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  Andrew  Perrine  and  those  claiming  under  him 
had  possession  by  actual  occupancy  of  the  tract  of  75  acres 
of  land;  and  that  the  tract  of  75  acres  of  land  is  adjoining 
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the  tract  of  200  acres  of  land;  and  that  there  was  no  other 
possession  within  the  limits  of  the  200  acres  of  land;  and 
that  the  said  Andrew  Perrine  and  those  claiming  under  him, 
had  actual,  continuous,  adversary  possession  of  the  said  75 
acres,  claiming  the  said  200  acres  under  the  grant  to  Andrew 
Perrine  read  in  evidence  in  this  cause;  then  such  possession 
of  Andrew  Perrine  was  actual,  adversary  possession  of  the 
tract  of  200  acres  of  land;  and  if  the  jury  believes  that  such 
possession  was  continued  for  a  period  of  15  years  prior  to  the 
first  day  of  April,  1869,  or  for  a  period  of  ten  years  after 
that  time  then  such  possession  and  claims  of  title  to  the  land 
under  said  grant  made  a  perfect  title  to  the  said  land  in  the 
said  Andrew  Perrine  and  those  claiming  under  him.  And 
this  is  true  whether  the  land  was  subject  to  grant  by  the 
Commonwealth  at  the  time  of  the  patent  or  not." 

In  passing  upon  the  exception  to  this  instruction  it  is  nec- 
essary to  keep  in  view  the  nature  of  the  action  and  the  prin- 
ciples involved  therein.  The  action  of  unlawful  entry  and 
detainer  differs  in  very  material  respects  from  that  of  eject- 
ment; but  many  rules  and  principles,  governing  the  trial  in 
the  latter  action,  apply  in  the  trial  of  the  former.  What 
they  are  depends,  in  some  measure,  upon  the  nature  of  the 
evidence  adduced  and  relied  upon.  In  some  instances,  the 
question  of  title  is  never  involved.  In  others  it  is,  and,  when 
it  becomes  important,  in  ascertaining  the  right  of  possession, 
the  only  question  actually  and  finally  determined  in  this  class 
of  actions,  its  influence  is  potent  and  far-reaching.  A  mere 
trespasser,  having  not  a  shadow  of  right  to  the  possession, 
may  maintain  his  possession  against  everybody  but  the  true 
owner  or  some  other  person  who  shows  himself  to  be  entitled 
to  the  i)ossession.  Such  owner  or  other  person  need  never  to 
have  had  the  actual  possession.  It  suffices  for  him  to  show 
title  in  himself,  because  title  gives  a  right  of  entry,  a  right 
to  the  possession,  a  right  against  which  a  mere  trespasser  can 
make  no  defense.  Duff\.  Good,  24  W.  Va.  682;  Garrett  v. 
Ramsey,  26  W.  Va.  345;  BHUngHlej/  v.  Stuthr,  52  W.  Va. 
92;  Olhiger  v.  Shepherd,  12  Grat.  262.  Thus,  though  the 
question  of  title  is  not  determined  in  the  action,  it  is  an  im- 
portant element  in  the  evidence  in  determining  the  right  of 
possession. 

It  is  of  immense   importance   in  another   class  of  cases. 


156  Cabidev  v.  Lumber  Co.  [59 

namely,  where  there  is  actual  possession  by  both  parties  of 
parts  of  a  tract  or  body  of  land,  covered  by  ponflictin^:  title 
papers  such  as  patents  and  deeds,  as  in  the  case  of  inter- 
locks. If  the  owner  of  the  better  title  has  the  actual  pos- 
session  of  any  part  of  tiie  land  in  controversy,  his  posses- 
sion is  held  to  extend  to  all  the  land  included  within  the  ex- 
terior boundaries  of  the  deed  or  patent  under  which  he 
claims,  that  is  not  in  the  actual  possession  of  the  other 
party.  Olinger  v.  Shepherd^  12  Grat.  462;  Garrett  v.  Bam- 
%ey^  26  W.  Va,  345.  *'The  title  draws  to  it  the  possession  of 
the  land  not  in  the  adverse  possession  of  another.  Actual  pos- 
session of  a  part  of  a  tract  of  land  under  a  bona  fide  claim  and 
color  of  title  to  the  whole  tract,  is  possession  of  the  whole, 
or  so  much  thereof  as  is  not  in  the  actual  adverse  possession 
of  others.  This  is  the  general  rule  in  actions  of  trespass  and 
ejectment.  And  it  has  been  held  by  this  Court  in  an  action 
of  unlawful  entry  and  detainer  that,  where  a  party  is  in 
the  actual  possession  of  a  part  under  a  bona  fide  claim  and 
color  of  title  to  the  whole,  he  has  a  sufficient  possession  of  the 
residue  of  the  tract  to  entitle  him  to  recover  possession  there- 
of against  a  wrong-doer  who  enters  upon  such  residue,  and 
who  has  not  the  right  of  entry  thereon.  But  the  owner  of 
such  residue,  or  those  authorized  under  him,  may  lawfully 
enter  upon  such  residue  without  force  and  hold  the  same. 
Moore  v.  Dougla^sM  W.Va.  708."  Zhcfi'v.  Good,  24  W.Va. 
682.  This  applies  the  rule  in  ejectment  cases  to  actions  of  un- 
lawful entry  and  detainer.  It  allows  a  recovery  by  a  bofia 
ade  claimant,  having  good  title,  or  having  color  of  title,  in 
possession  of  part  of  the  land  he  claims,  against  one  who 
unlawfully,  that  is,  without  right,  enters  upon  another  part 
of  the  same  tract  lying  beyond  the  enclosure  of  the  owner. 
In  other  words,  the  actual  possession  of  the  claimant,  oc- 
cupying a  part  of  the  land  claimed,  extends  to  the  whole 
of  the  tract  and  legally  covers  every  part  thereof  not  in  the 
actual  possession  of  some  other  person.  Garrett  v.  Ram- 
sey, 26  W.  Va.  345.  In  Moore  v.  Douglass,  14  W.  Va.  708, 
732,  the  law  is  summarized  by  Judge  Haymond  as  follows: 
"The  nature  of  the  possession,  to  which  this  summary 
remedy  applies,  is  not  confined  to  a  possession  by  actual 
occupancy  or  enclosure;  it  applies  to  any  possession  which 
is  sufficient  to  sustain  an  action  of  trespass.       Title   draws 
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after  it  possession  of  property  not  in  the  adverse  possession 
of  another.  Actual  possession  of  a  part  of  a  tract  of  hnd, 
under  a  bona  Ude  claim  and  color  of  title  as  to  the  whole, 
is  possession  of  the  whole,  or  so  much  thereof  as  is  not  in 
the  actual  possession  of  others.  This  is  the  general  princi- 
ple and  it  applies  to  the  remedy  in  question." 

Title  may  be  acquired  by  grant  or  by  adversary  i)Osses- 
sion.  The  latter  is  a  prescriptive  title  or  right,  presupposing 
a  valid  grant,  and  deriving  its  strength  and  virtue  from  the 
statute  of  limitations,  barring  the  remedy.  In  order  to  ac- 
quire such  a  title  it  is  not  necessary  to  have  the  whole  of  the 
tract  of  land  actually  enclosed  or  in  actual  occupation.  It 
suffices  that  some  part  of  it  be  in  actual,  open,  exclusive 
and  continuous  ];)ossession  under  color  of  title.  If  the  entry 
or  possession  be  under  color  of  titie,  such  as  a  deed,  or  a 
patent,  defining  the  boundaries  of  the  tract,  a  part  of  which 
is  so  actually  occupied,  such  actual  possession  extends  to  the 
exterior  bounds  of  the  tract  as  defined  by  the  deed  or  other 
instrument  under  which  possession  is  taken.  Since  title  to 
the  whole  tract  may  be  thus  acquired  by  holding  possession 
of  a  pari  only,  the  actual  possession  must  be  deemed  to  ex- 
tend to  the  whole  tract  during  the  entire  period  required 
for  the  ripening  of  the  possession  into  a  perfect  title. 
Therefore,  for  the  purpose  of  determining  the  right  of 
possession,  in  a  summary  proceeding,  such  as  this,  as 
well  as  in  an  action  of  ejectment,  such  possession  must  ex- 
tend to  the  limits  of  the  entire  boundary.  Nothing  can 
disturb  this  possession,  or  work  an  ouster  of  the  holder 
thereof,  but  an  actual  entry  by  some  other  person  upon  some 
part  of  the  tract.  Thus,  in  the  case  of  an  interlock,  if  the 
owner  of  the  elder  title  be  in  the  actual  possession  of  a  part 
of  the  land  covered  by  his  patent,,  but  outside  of  the  inter- 
lock, and  the  holder  of  the  junior  patent  be  in  possession  of 
a  x>art  of  the  land  covered  by  his  patent,  but  outside  of  the 
interlock,  the  actual  possession  of  the  holder  of  the  better 
tttle  is  deemed  to  extend  to,  and  cover,  every  part  of  the  in- 
terlock. Strict  adherence  to  this  common  law  rule  would 
limit  the  adverse  possession  of  the  junior  patentee  within  the 
interlock  to  his  enclosure  or  the  land  actually  occupied,  his 
p^u  poMessio.  As  this  would  work  great  hardship  and  in- 
justice, the  courts  have  so  far  modified  it  as  to  make  the 
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actual  possession  of  the  junior  patentee  within  the  interlock 
extend  to  the  whole  thereof,  provided  the  senior  patentee  has 
not  also  a  pedtM  po^*fj§^io  within  it.  See  GurrM  v.  Ram^y^ 
26  W.  Va.  345,  375,  opinion  of  Judge  Snttder.  Hence,  if 
the  claimant  under  the  junior  patent  is  in  the  actual  posses- 
sion of  some  part  of  the  interlock,  his  possession  is  deemed 
to  extend  to  every  part  thereof.  If,  on  the  contrary,  the 
claimant  under  the  older  patent  is  in  possession  of  another 
part  thereof,  then  the  possession  of  the  former  extends  to 
all  the  land  in  the  interlock  not  in  the  actual  possession  of 
the  other  party.  If,  in  any  one  of  the  instances  just  stated, 
the  relation  of  the  parties  to  one  another  and  to  the  land  be 
maintained  for  a  i>eriod  of  ten  years,  their  respective  titles 
will  be  determined  and  fixed  by  their  possessory  holdings, 
independently  of  the  rights  which  their  title  papers  appear 
to  vest  in  them. 

In  ejectment  law,  however,  a  possession  for  less  than  tea 
years  is  utterly  worthless  and  unavailing  as  a  basis  of  re- 
covery. It  must  go  down  before  a  good  paper  title.  But, 
if  it  has  continued  for  ten  years,  it  will  prevail  over  a  perfect 
paper  title;  and, though  it  be  for  a  i  eriod,  less  than  ten  years, 
the  land  cannot  be  recovered  against  it,  in  ejectment,  unless 
the  plaintiff  shows  title  in  himself.  That  the  occupant  is  a 
mere  trespasser  on  the  lands  of  another  i^erson  does  the 
plaintiff  no  good,  unless  he  is  such  other  person.  Mere 
color  of  title,  without  ten  years  possession  under  it,  is  worth- 
less to  the  plaintiff  in  ejectment,  however  long  he  may  have 
Ijeen  in  i>ossession,  short  of  said  i)eriod. 

By  parity  of  reasoning,  certain  similar  conclusions  are  at- 
tained in  the  law  governing  the  action  of  unlawful  entry  and 
detainer.  In  this  law,  the  period  of  limitation  is  three  years. 
A  wrongful  possession,  for  a  period  of  less  than  three  years, 
is,  therefore,  worthless  to  the  defendant,  whether  he  holds 
under  color  of  title  or  without  a  shadow  of  title,  if  the 
plaintiff  show  good  title  in  himself.  But  his  actual  possession, 
no  matter  how  taken,  will  avail  him  as  a  good  defense  against 
all  ])ersons  who  are  unable  to  show  title  or  a  right  of  entry. 
No  person,  demanding  possession  of  him,  under  a 
mere  color  of  title,  can  recover  from  him.  If  he  holds, 
not  under  color  of  title,  but  under  a  mere  claim  of 
title,  there  being  no  written   instrument   defining   the  limits 
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of  his  claim,  his  right  of  possession  is  limited  to  the 
pedis  possession  his  actual  enclosure.  But  if  he  holds  under 
color  of  title,  it  extends  to  the  boundaries  therein  defined. 
And,  m  either  event,  if  he  has  had  such  possession  for  a 
period  of  three  years,  it  is  a  good  defense  against  the  world 
in  an  action  of  unlawful  entry  and  detainer.  The  statute  does 
not  allow  a  recovery  of  the  possession  from  a  defendant  who 
has  been  in  possession  for  that  period  of  time,  although  the 
plaintiff  has  a  perfect  paper  title  to  the  property.  He  may 
recover,  but  not  in  such  action.  He  must  resort  to  his 
action  of  ejectment.  BitlingsUy  v.  Stnthn\  52  W.  Va. 
92. 

In  applying  these  principles,  it  is  to  be  observed  that  the 
defendant  relies  upon  a  patent  issued  in  the  year  1786,  cover- 
ing all  the  land  in  controversy,  as  well  as  a  number  of  deeds 
purporting  to  give  title  to  the  same  land.  These  seem  to 
vest  a  perfect  paper  title  in  the  defendant,  and  such  title, 
without  actual  possession,  puts  every  foot  of  land  within  the 
boundaries  fixed  by  the  paper  title  constructively  in  the 
possession  of  the  owner.  This  possession  cannot  be  broken 
except  by  the  actual  possession  of  some  other  person  w^ithin 
those  hounds.  The  two  hundred  acre  tract  is  not  an  inter- 
lock nor  lap  made  by  a  junior  patent,  covering  it  and  other 
lands  beyond  the  limits  of  the  Young  survey.  It  lies  wholly 
within  it.  If  it  were  such  a  conflicting  patent,  and  a  claimant 
thereunder  held  possession,  under  it,  of  some  part  of  the 
land  included  wnthin  it,  but  outside,  and  beyond  the  limits, 
of  the  Young  survey,  such  possession  would  not  break  the 
possession  under  the  Young  patent.  It  requires  actual, 
hostile  possession  within  the  Young  patent  to  do  that.  But 
if  there  were  possession,  within  the  Young  survey,  of  s6me 
part  of  the  land,  covered  by  the  Perrine  patent  of  1855,  then 
such  possession  would  be  regarded  as  extending  to  the  limits 
of  said  two  hundred  acre  patent,  provided  some  part  of  it 
were  not  in  the  actual  occupation  of  the  owner  of  the  elder 
title.  In  that  case,  possession,  within  the  interlock,  under 
the  junior  title,  would  be  limited  to  the  land  actually  occu- 
pied. It  is  not  pretended  that  the  possession  of  the  adjoin- 
ing seventy-five  acre  tract  by  Andrew  Perrine  could,  in  any 
way,  affect  said  two  hundred  acre  tract,  until  after  he  had 
obtained  the  patent  for  it  in  1855.     At  that  time,  the  holder 
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of  the  Young  patent,  for  anything  that  appears  in  this  record, 
had  valid  title  to  all  the  land  lying  within  the  boundaries 
thereby  defined.  Such  title  drew  to  it  the  right  of  possession 
Mid  the  owner  thereof  had  constructive  possession  of  the 
whole  of  said  tract,  including  the  two  hundred  acres.  Noth- 
ing short  of  an  actual  entry  upon,  and  taking  possession  of, 
some  part  of  that  land  could  destroy  that  possession  or  work 
a  disseizin  of  the  owner  of  the  land  to  which  it  extended. 
By  obtaining  a  patent  for  a  part  thereof,  Perrine  did  no  act 
upon  the  land,  took  possession  of  no  part  of  it,  did  nothing 
on  it  which  gave  any  notice  whatever  of  an  adverse  claim. 
To  work  a  disseizin  or  ouster,  it  is  not  enough  to  set  up  a 
mere  claim  by  obtaining  a  deed  or  patent  or  otherwise.  It 
requires  an  adverse  holding,  actual  occupation  of  the  land, 
and  such  as  is  calculated  to  give  notice.  Perrine's  continuous 
occupancy  of  the  seventy-five  acres,  after  obtaining  the 
patent  for  the  contiguous  two  hundred  acre  tract,  did  not 
give  any  notice.  If  possession  of  the  latter  tract  at  all,  it 
was  silent  claim  possession,  not  in.  any  way  apparent.  His 
recorded  muniment  of  title,  if  recorded,  was  notice  only  of 
the  holding  of  paper  title,  or  color  of  title,  not  of  possession. 
The  court  below,  in  giving  the  instruction  complained  of, 
assumed  that  the  case  of  Overtoti  v.  Davisson^  1  Grat.  211, 
justified  its  action.  That  case  does  say  "Upon  the  question 
of  adversary  possession,  it  is  immaterial  whether  the  land  in 
controversy,  is  embraced  by  one,  or  several  coterminous 
grants  of  the  older,  or  younger  patentee;  in  either  case,  the 
land  granted  to  the  same  person  by  several  patents,  is  to  be 
regarded  as  forming  one  entire  tract."  The  principle  was 
applied  by  this  Court  in  State  v.  Harman^  57  W.  Va.  447, 
(50  "S.  E.  828),  but  it  is  to  be  observed  that  neither  of  those 
cases  presents  the  same  state  of  facts  that  appears  in  this 
case.  There  was  an  actual  possession,  under  the  junior  title, 
within  the  boundaries  of  the  senior  fetle.  Close  attention  to 
the  terms  in  which  the  proposition  is  stated,  and  its  logical 
connection  with  other  principles  enunciated  in  the  decision^ 
makes  it  manifest  that,  in  the  case  of  an  interlock,  the  claimant 
must  put  his  foot  on  some  part  of  the  land  in  controversy, 
and  that  it  is  not  enough  to  make  his  actual  enclosure  or 
perform  other  acts  of  dominion,  on  land  claimed  by  him  out- 
side of  the  interlock.     The  rule  applies  '*upon  the  question 
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of  adversary  possession."  Such  possession  never  occurs 
until  there  is  a  disseizin  or  ouster  of  the  owner.  To  effect 
that,  an  actual,  not  merely  a  legal  or  constructive,  entry 
must  be  made  within  the  bounds  of  the  title  to  which  ad- 
verse possession  is  asserted,  and  the  possession  relied  upon 
must  be  there  only,  or  there  as  well  as  on  other  portions  of 
the  junior  grant,  lying  outside  of  the  interlock.  In  other 
words,  possession  of  part  is  not  possession  of  the  whole,  if 
the  junior  grant  conflicts  with  the  senior,  unless  the  actual 
possession  itself  is  within  the  interlock,  as  shown  by  im- 
provements, or  other  sufficient  acts  of  dominion,  done  on  the 
interlock.  See  points  4,  8  and  9  of  syllabus  in  Overtoil^ s  Heirs 
V.  Davissan.  The  proposition  is  plainly  stated  in  Taylor^s 
Bevisees  v.  Bwy^nsides^  1  Grat.  166,  196,  by  Judge  Baldwin, 
as  follows:  "The  question  whether  the  possession  of  a  party 
be  actual,  often  arises,  ui)on  conflicting  titles,  under  the 
operation  of  the  rule,  that  possession  of  part  is  possession  of 
the  whole.  Where  the  abuttals  of  the  conflicting  titles  are 
the  same  throughout,  the  question  is  of  easy  solution,  upon 
the  principles  already  stated;  but  it  is  sometimes  attended 
with  difficulty  where  the  abuttals  are  different,  in  the  whole 
or  in  part.  There  the  limits  of  the  One  title  are  either  em- 
braced in  the  broader  limits  of  the  other;  or  the  limits  of 
the  two  conflict,  and  cause  an  interlock.  Take,  for  example, 
the  case  of  two  patents  thus  interfering.  If  the  junior  pat- 
entee settles  within  the  boundaries  of  his  grant,  but  outside 
those  ©f  the  older  patent,  in  such  case,  I  think,  he  gains 
thereby  no  actual  possession  of  the  land  in  controversy, 
whether  the  possession  of  the  older  patentee  be  actual,  or 
constructive  only.  For  though  where  there  is  no  controversy, 
the  rule  that  possession  of  part  is  possession  of  the  whole,  is 
to  be  taken  in  reference  to  the  entire  tract;  yet  where  there 
is  a  conflict  of  titles,  it  is  to  be  taken  in  reference  to  such 
conffict.  And  without  actual  possession  of  some  part  of  the 
land  in  controversy,  the  junior  patentee  can  gain  no  posses- 
sion of  the  subject,  against  the  better  right  of  the  older  pat- 
entee. This,  I  consider,  perfectly  just  and  reasonable;  for 
otherwise  the  lawful  owner  might  be  disseized  not  only  with- 
oat  his  knowledge,  bnt  without  the  means  of  acquiring  it." 
In  Sulphur  Mines  Co,  v.  Thompson^  93  Va.  321,  the  proposi- 
tion is  declared  to  be  settled  law.     In  Overton  v.  Davisson 
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and  other  cases  in  which  the  contiguous  tract  rule  has  been 
applied,  the  possession  was  adverse,  hostile,  within  the 
bounds  of  the  elder  patent. 

To  show  that  Judge  Baldwin,  in  delivering  the  opinion  in 
Overton  v.  Davissoiiy  did  not  mean  to  express  any  views  in- 
consistent with  what  has  been  hereinbefore  asserted,  as  to 
the  necessity  of  actual  possession,  to  work  a  disseizin  or 
ouster  of  an  elder  patentee,  or,  in  other  words,  to  destroy 
his  constructive  possession,  the  following  is  quoted  from  his 
opinion  in  that  case:  "The  court  is  further  of  opinion,  that 
where  lands  have  been  granted  by  the  Commonwealth  to  dif- 
ferent persons,  by  conflicting  patents,  the  junior  patentee 
cannot,  under  any  circumstances  disseize  or  oust  the  older 
patentee  from,  or  acquire  an  adversary  possession  of,  the 
land  in  controversy,  but  by  the  actual  occupation  of  some 
part  thereof,  by  acts  of  ownership  equivalent  to  such  actual 
occupation;  and  that  while  such  patented  lands  remain  com- 
pletely in  a  state  of  nature,  they  are  not  susceptible  of  a 
disseizin  or  ouster  of,  or  adversary  possession  against,  the 
older  patentee,  unless  by  acts  of  ownership  effecting  a  change 
in  their  condition."  Nothing  in  any  decision  warrants  a  de- 
parture from  this  principle.  On  the  contrary,  it  has  been 
uniformly  recognized  and  enforced.  Ti/rpui  v.  Sa7idef\%  32 
Grat.  27;  Koiner  v.  Rarikin,  11  Grat.  420;  Klnchthe  v. 
Traceivell^  11  Grat.  587;  T<ff/for^n  Devltieen  v.  BumJ^ide^^  1 
Grat.  165;  Clhu''i<  Ifelrs  v.  Catron,  22  Grat.  392;  Ilsfey  v. 
Wihon,  42  W.  Va.  757;  Garrett  v,  liamsey,  26  W.  Va.  345; 
Congrove  v.  Bxtrdett,  28  W.  Va.  220.  This  is  radically  in- 
consistent with  the  other  proposition  in  Overton  v.  Darij<S07i^ 
as  interpreted  by  the  attorney  for  the  defendant  in  error. 
The  rule  was  applied  in  Rich  v.  Braxton,  158  U.  S.  375, 
Sivimons  Creek  Coal  Co,  v.  Doran,  142  U.  S.  417,  and 
Eirhig  v.  Burnett,  11  Pet.  41,  but,  in  those  cases,  the  pos- 
session relied  upon  was  within  the  boundaries  of  the  land 
actually  in  controversy. 

In  Ilarman  v.  RatUffe,  93  Va.  249,  the  Virginia  su- 
preme court  of  appeals  made  a  distinction  between  Overtoil 
V.  Dar!HH07i  and  such  a  case  as  is  presented  by  this  record. 
Point  2  of  the  syllabus  says:  "Where  the  State  has,  by  con- 
flicting patents,  granted  uncleared  lands,  which  adjoin  the 
home  tract  of  the  junior  patentee,  the  possession  by  the  junior 
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patentee  of  his  home  tract,  claiming  possession  of  the  land 
granted  by  the  conflicting  patents,  is  not  extended  to  the 
lands  thus  granted  so  as  to  give  him  adverse  possession  as 
against  the  senior  patentee." 

Our  conclusion,  from  the  foregoing  examination  of  the 
question  and  review  of  the  authorities  bearing  upon  it,  is 
that  the  court  erred  in  giving  said  instruction  No.  4. 

To  break  the  force  of  the  evidence  for  the  defendant,  as  to 
its  possession  by  tenants  under  lease,  the  court,  at  the  in- 
stance of  the  plaintiff,  gave  the  following  instruction:  "The 
court  further  instructs  the  jury  that  possession  by  tenants 
under  a  writing  limiting  the  tenants  to  any  particular  part 
of  a  tract  of  land,  limits  the  possession  to  that  particular 
part  and  does  not  constitute  possession  of  any  land  outside  of 
the  limit  of  the  contract  under  which  the  tenant  holds,  and 
this  is  true  even  if  the  contract  does  provjde  that  the  tenant 
endeavor  to  prevent  trespass  to  other  parts  of  the  land." 
The  leases  were  all  very  similar  and  gave  to  the  lessees,  re- 
spectively, the  use  of  the  land  which  was  then  in  their  pos- 
session and  contained  an  express  stipulation  that  they  were 
to  have  the  use  of  only  those  parts  of  the  land  as  then  un- 
der fence  and  in  their  actual  occupancy.  By  them,  the  tenants 
were  bound  neither  to  cause,  nor  permit,  any  waste  by  the 
cutting  or  removal  of  the  timber  or  otherwise,  and  to  promptly 
notify  the  lessor  of  any  acts  of  trespass  upon  any  of  the 
land.  No  authority  is  produced  for  the  proposition  stated  in 
the  instruction,  and  it  seems  to  be  contrary  to  reason  as  well 
as  legal  principle.  What  a  man  may  do  himself,  in  the  mat- 
ter of  taking  and  holding  possession  of  real  estate,  he  may 
do  by  another.  As  hereinbefore  shown,  actual  possession  of 
any  part  of  the  land  is  possession  of  the  whole  thereof.  This 
results  from  natural  limitations  upon  the  power  of  occupa- 
tion. No  man  can  be  in  the  actual  physical  occupation  of  all 
his  lands  at  one  time,  unless  he  has  them  all  under  fence  or 
in  cultivation,  a  thing  very  unusual  in  this  country  of  vast 
areas  of  land,  far  exceeding  the  requirements  of  actual  occu- 
pation and  cultivation.  In  that  respect  our  lands  are  out  of 
proportion  to  our  population.  Possession  by  one's  tenant  is 
his  own  possession.  State  v.  Ilannon^  50  S.  E.  828,  holds 
that  the  possession  of  a  vendee  under  an  executory  contract 
of  sale  of  a  tract  of  land  is  the  possession  of  the  vendee  and 
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extends  to  the  whole  of  the  tract  from  which  the  part  was 
sold.  It  seems  to  me  that  a  tenancy  of  a  -part  of  a  large 
tract  is  a  much  stronger  case.  The  limitation  of  the  lease  to 
a  specific  part  of  the  tract  does  not  prevent  the  possession 
under  the  lease  from  being  possession  on  behalf  of  the  lessor, 
under  the  title  of  the  lessor,  nor  of  a  part  of  the  tract  of 
land  claimed  under  that  title.  It  is  an  open,  notorious  and 
exclusive  act  of  dominion  on  the  part  of  the  lessor,  as  much 
so  as  if  he  were  himself  the  occupant  thereof.  We,  there- 
fore, conclude  that  the  court  erred  in  giving  said  instruction 
No.  6. 

The  contention  that  these  are  harmless  errors  for  which  the 
judgment  should  not  be  reversed  is  not  well  founded.  There 
is  evidence  of  possession  by  the  defendant.  Its  sufficiency 
to  sustain  a  verdict  for  the  defendant,  had  one  been  rendered, 
is  a  matter  with  which  the  Court  cannot  deal  in  the  present 
status  of  the  case.'  It  is  for  the  jury  first,  unless  by  some 
proper  action,  the  question  is  brought  before  the  court.  State 
V.  Clifford,  decided  at  the  present  term.  If  the  plaintiff  had 
tenants  who  sold  out  or  attempted  to  attorn  to  the  defendant, 
there  is  evidence  of  other  tenancies  of  the  defendant  free 
from  such  taint. 

The  remaining  assignment  of  error  is  predicated  upon  the 
action  of  the  court  in  refusing  to  allow  the  introduction  of  a 
contract  executed  by  Margaret  C.  Brockerhoff  and  the  West 
Virginia  and  Pittsburg  Railroad  Company,  purporting  to 
grant  and  convey  to  said  railroad  company  a  right  of  way 
sixty  feet  wide  through  her  lands  on  Elk  River  and  Laurel 
Creek  in  Braxton  and  Webster  counties.  This  contract  was 
offered  for  the  purpose  of  proving  that  the  railroad  company 
had  taken  possession  of  the  strip  of  land  granted  as  afore- 
said, constructed  its  road  thereon  and  was,  at  the  time  of  the 
institution  of  this  action,  and  had  been  for  a  long  time  prior 
thereto,  in  possession  of  said  strip  of  land;  and  it  is  urged 
that  the  court  should  have  permitted  it  to  go  in  to  prevent  a 
recovery  by  the  plaintiff  of  the  possession  of  said  right  of 
way.  The  usual  method  by  which  a  defendant  relieves  him- 
self of  the  necessity  of  defending  as  to  a  tract  of  land  which 
he  does  not  hold,  is  disclaimer.  This  was  not  done,  but  as 
the  defendant  was  not  in  possession  of  the  railroad  right  of 
way,  and  the  railroad  company  was  not  a  party  to  the  action. 
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how  either  the  defendant  or  the  railroad  company  can  be 
prejudiced  or  injured  by  a  judgment  covering  such  right  of 
way  is  not  i)erceived.  It  takes  from  the  defendant  nothing 
that  it  owns  or  claims.  As  to  the  railroad  company,  it  is  a 
judgment  acquired  without  citation  or  hearing,  and  is,  for 
that  reason,  null  and  void.  Therefore,  there  was  no  duty 
resting  upon  the  defendant  to  ward  oflf,  by  the  introduction 
of  this  contract,  a  harmless  judgment. 

For  the  errors  hereinbefore  noted,  the  judgment  must  be 
reversed,  the  verdict  set  aside  and  the  case  remanded  for  a 
new  trial. 

Heversed, 
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DO  540 

1.     Mines  and  Minerai^s — Deed  to  Oil — Exertion  in  Deed, 

A  deed  conveys  oil  in  land  "except  a  well  now  producing  oil." 
That  well  ceasing  to  produce  oil  is  deepened  by  the  lessee  to  a  dif- 
ferent sand  rock,  and  produces  oil  from  it.  The  exception  excepts 
from  the  operation  of  the  deed  the  oil  produced  from  the  lower 
sand  rock.    (p.  167.) 

(Cox,  Judge,  Absent.) 

Appeal  from  Circuit  Court,  Monongalia  County. 
Bill  by  Corbly  A.  Ammons  against  Charlotte   Toothman 
and  others.      Decree  for  defendants,  and  plaintiff  appeals. 

Ajffl'f^med. 

Geo.  C.  Baker,  for  appellant. 

MoRELAND  &    Glasscock    and   Chas.  Powell,    for  ap- 
pellees. 

Bran^non,  Judge: 

William  R.  Shuraan  and  wife  owning  a  tract  of  land  made 
a  lease   of  it  for  the  production  of  oil  and  gas,  which  lease 
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came  by  assignment  to  the  South  Penn  Oil  Company.    The 
lease  provided  for  payment  to  Shuman  of  one-eighth  of  the 
oil  as  royalty.     Shuman  sold  half  of  this  eighth  of  the  oil 
and  died  owning  the  other  half  of  the   eighth.      Under  this 
lease    the   South  Penn  Company  drilled  two  wells  on  the 
land,  one  unproductive,  the  other   productive  out  of  what  is 
called  the  Big  Indian  sand.     This  well  was  1,900  feet  deep, 
and  produced  oil  in  payng  quantity.      This  well  was   called 
Well  No.  1.     On  the  death  of  William  Shuman  and  Minerva 
Shuman,  his  wife,  said  half  of  said  eighth  oi)  royalty  payable 
to  them  under  said  lease  went  to  three  heirs,  one  of  them 
being  Charlotte  Toothman.      The  said  tract  of  land  was  di- 
vided between  the  three  heirs,  Charlotte  Toothman   getting 
for  her  share  a  tract  of  fifty-seven  acres  and  a  fraction;  but 
the  oil  was  not  divided, but  left  in  common  for  the  three  heirs, 
the  three  heirs  owning  the  said  half  of  one-eighth   royalty 
in  common.  The  said  producing  well  was  on  Charlotte  Tooth- 
man's  separate  tract,  though   the  oil  therefrom  belonged  to 
all  three  heirs.     Charlotte  Toothman  and  her  husband  made 
a    deed,    6th    December,     1897,   to  Corbly    Aramons   and 
Isaac  Ammons  conveying  the  said  tract  of   fifty-seven  acres 
in  fee,  and  also  conveying  one-half  of  the  oil  and  gas  owned 
by  Charlotte  Toothman  in   the  entire  lands   which  had  been 
owned  by  her  father  and  mother,    William  R.  and  Minerva 
Shuman,    "except  the   well   that  is   now   producing  oil   on 
said  land."     The  language  of  the  deed  as  to  this  is   as  fol- 
lows:    "The  second  partys  is  to  have  one-half  of  the  oil  and 
gas  that  itiay  hereafter  te  produced  under  the  land  that  be- 
longed to  Minerva   Shuman  and   William   R.    Shuman,  and 
the  first  party  reserves  the  one-half  of  said  oil  and  gas.    This 
deed  means  /4  half  of  the  first  party  interest  in   said  oil  & 
gas,  except  the  well  that  is  now  producing  oil,  on  said  land." 
At  the  time  the  deed  was  made  said  Well  No.  1  was  produc- 
ing oil   from  the  Big  Indian  sand  in  paying  quantity,    but 
later  it  ceased  to   produce   oil  in   paying  quantity,  and    the 
lessee,    the   South  Penn  Company,   drilled   said   well  from 
1,000  to  1,100  feet  deeper,  down  to  a  lower  and  different  sand 
rock  stratum  from  the   Big  Indian,  abandoning   the  latter 
sand  rock.     The  deeper  sand  rock  or  stratum   being  known 
as  the  Fifth   sand   rock,    not  known  to  be  an  oil  producing 
stratum  at  the  date  of  the  deed,  as  no  wells   in  that  section 
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of  the  country  had  then  been  drilled  to  that  sand  or  stratum. 
Said  well  on  reaching  that  deeper  stratum  found  oil  in  pay- 
ing quantity.  The  South  Penn  Oil  Company  produced  oil 
from  this  lower  stratum  and  recognized  Charlotte  Toothman 
as  owning  her  full  share  in  the  oil  produced  from  said  lower 
stratum  and  delivered  it  to  her  credit  to  the  Eureka  Pipe 
Line  Company  for  transportation,  and  did  not  recognize 
Ammons  as  having  any  interest  in  the  oil  from  that  well. 
Isaac  Ammons  having  sold  his  interest  to  Corbly  Ammons, 
the  latter  brought  a  suit  in  equity  in  Monongalia  county 
against  Charlotte  Toothman  and  said  two  companies  for  dis- 
covery and  account  for  the  oil  produced  from  said  Fifth 
sand  through  Well  No.  1,  and  to  have  a  decree  against  those 
liable  therefor,  and  to  have  a  decree  declaring  him  entitled 
to  half  the  share  of  oil  of  Charlotte  Toothman  produced, 
or  to  be  produced,  through  said  well  from  said  Fifth  sand, 
the  bill  thus  claiming  that  the  deed  from  Toothman  to 
Ammons  reserves  only  the  Toothman  share  produced  from 
the  Big  Indian  sand  and  excepted  no  oil  in  the  lower  sand, 
but  that  Ammons  was  entitled  to  half  of  that  oil.  The 
court  sustained  a  demurrer  to  the  bill  as  to  this  claim  of  Am- 
mons, and  he  appealed. 

The  question  is,  Does   that  deed  convey  to  Ammons  the 
half  of  Mrs.  Toothman's  share  of  oil  coming  from  the  lower 
sand  rock,  or  does  it  except  the  oil  produced  from  that  rock 
through  said  well,  and  exclude  Ammons  from  any  interest  in 
that  oil?     The  main  argument  for  the  position  that  the  deed 
confers  half  of  Toothman's  interest  in  the  oil  from  the  lower 
sand  rock  is,  that  when  the  well  ceased  to  produce  oil  it  was 
an  abandoned  well,  it  became  a  dry  hole,  and  that  Toothman's 
estate  in  it  ceased,  and  she  no  longer  had  any  estate  in  it. 
For  this  position  the  case  of  Steehmith  v.    Gartlan^  45  W. 
Va.  27,  is  relied  upon,  because  of  its  holding  "The  comple- 
tion of  a  non-productive  well,  though  at  great  expense,  vests 
no  title  in  the  lessee."      That  case  refers  to  the  lease.     It 
means  that  if,  under  the  usual  oil   lease,    a  non-productive 
well  is  drilled  and  abandoned,  no  estate   vests  in  the  lessee. 
That  is  not  the  question  or  test  here.     No  one  can   claim 
that  under  such  lease,  if  the  lessee  go  on  in  further  explor- 
ation, his  right  is  lost.  He  may  go  on  in  a  reasonable  time. 
But  that  is  not  the  question  here,  because  when  that  well 
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produced  oil  in  paying  quantity  from  the  upper  sand,  an 
estate  vested    in  the  South  Penn  Company  and  remained 
vested  in  it.     The  bill  admits  that  that  well  produced  oil  in 
paying  quantity.      Therefore,  an  actual  estate  vested  in  the 
lessee,  and  though  that  well  ceased  to  produce  oil  from  the 
upper  sand,  the  lessee  had  an  estate  still  under  which  it  had 
right  to  go  on  lower  with  the  well,  and  did  so.    The  lessee's 
right  was  not  lost  or  abandoned,  and  neither  was  Mrs.  Tooth- 
man's  right  gone.    The  lessee  chose  to  retain  its  estate  and 
well  by  sinking  that  well  deeper,  and   its   right  continued 
and  so  did  the   right  of  Mrs.   Toothman.      Her  right  de- 
pended on  the   right  of  the  South  Penn  Oil  Company,  fol- 
lowed it,  and  was  measured  by  it.     As  long  as  that  Well 
No.  1  was  a  well  for  the  lessee,  it  was  also  a  well  for  Mrs. 
Toothman.     That  well  was  not  abandoned  by  the  company. 
But  the  argument  is,   not  that  the  lease  failed,  but  that  the 
company  abandoned  the  upper  sand;   it  did   not  abandon 
the  lease  or  lose  its  estate  under  the  lease,  but  the  claim  is, 
that  the  company  abandoned  that  well  so  far  as  the  upper 
sand   was  concerned.      In  other  words,  it  claimed   that  it 
abandoned  that  well.   This  is  a  very  refined  argument — very 
technical.     It  is  argued  that  when  sunk  to  a   lower  sand,  a 
quick  change  was  wrought  in  that  well  and  it  became  a  nexo 
well,  another  and  different  well  from  what  it  had  been.    This 
is  a  very  refined  and  technical   argument.     It  is  not  a  new 
well,  not  a  different  well,  in  any  sense;  it  is  only  a  deeper 
well.     The  1,900  feet  which  had  been  bored  remained  still 
a  part  of  that  well,  its  greater  part.       The   hole   was  the 
same  hole  in  the  ground;  its  identity  was   not  gone.      The 
month  of  the   well   from  which  the  oil  issued  was  the  same. 
The  oil   from  the  lower  sand  came  through  that  1,900  feet 
and  issued  from  the  mouth  of  the  well,  from  the  Fifth  sand,  just 
as  it  had  from  the  Big  Indian  sand.     The  1,900  foot  depth  and 
the  mouth  of  the  well  were  used  and  utilized  in  the  production 
of  the  oil  from  the  lower  sand.     What  if  the  oil  came  from  the 
lower  sand?     It  came  through  the  1,900 feet,  and  issued  frora 
the  old  orifice.     I  cannot  see  that  the  identity  of  the  well 
was  lost.     A  well  remains  the  same  well  though  continued 
down  into  the  earth  deeper.     To  say  that  Toothman  was 
tied  down  by  the  exception  in  the  deed  to  oil  coming  frona 
the  Big  Indian  sand  is  unreasonable.     Where  is  the  languag^^ 
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in  the  deed  that  does  this?  The  sinking  of  the  well  lower 
was  an  eventuality  or  a  contingency  not  unlikely  to  occur, 
and  we  may  say  might  be  regarded  as  probable.  Oil  wells 
are  often  sunk  deeper.  The  claim  is  that  Mrs.  Toothman  in 
that  exception  in  her  deed  had  her  mind  only  on  oil  produced 
from  the  upi>er  sand,  and  intended  to  except  only  that. 
Where  are  the  words  to  speak  that  intent?  The  exception  is 
of  that  well,  meaning  all  oil  produced  through  it,  and  Am- 
mons  was  excluded  from  ownership  in  that  well.  The  plain 
intent  was  to  exclude  him  from  any  interest  in  oil  produced 
from  that  well,  come  from  where  it  might  in  the  future. 
Mrs.  Toothman  may  fairly  be  said  to  have  intended  to  retain 
her  interest  in  all  oil  coming  through  that  well  so  long  as  the 
lessee  should  operate  it  by  producing  oil  through  it,  in  what- 
ever manner  the  lessee  might  operate  that  well.  There  was 
the  lessee  actually  operating  the  well  at  the  date  of  the  deed, 
and  to  whatever  depth  the  lessee  might  sink  that  well,  to  that 
depth  also  the  exception  in  the  deed  must  go.  Did  the  par- 
ties mean  anything  else?  In  the  first  place,  here  is  a  broad 
exception  of  that  well,  excluding  Ammons  from  oil  produced 
in  it.  It  is  an  exception  not  merely  a  reservation.  Strictly 
speaking  an  exception  keeps  the  deed  from  passing  the  thing 
excepted,  a  reservation  reserves  something  out  of  the  thing 
granted.  Mrs.  Toothman  never  granted  oil  in,  or  to  come 
through,  that  well.  That  exception  means  that  the  deed  was 
not  intended  to  confer  on  Ammons  any  right  at  all  as  to  that 
well  or  its  product.  I  say  there  is  that  broad  language.  Such 
are  the  words  of  the  deed  speaking  the  intent  under  all  cir- 
1  cumstances.  But  suppose  we  seek  probable  intent  outside 
the  words.  Supi)ose  Mrs.  Toothman  had  been  told  that  the 
j  deed  would  except  only  the  oil  from  the  upper  sand.  Do 
you  think  she  would  have  agreed  to  it?  Suppose  she  had 
j  been  told  that  if  the  lessee  should  bore  low  er  and  get  a  rich 
!  stream  of  oil  from  a  rich  sand  rock,  she  would  have  no  inter- 
I  est  in  it.  Think  you  she  would  have  agreed  to  it?  Did 
either  side  mean  it?  And  yet  great  stress  is  laid  in  argument 
upon  a  supposed  intent  to  limit  the  exception  to  the  Big  In- 
dian sand,  and  to  make  the  deed  pass  to  Ammons  from  the 
Fifth  sand.  I  say  the  inference  is  very  strong  against  any 
such  intent.  If  we  grope  about  for  intent  outside  the  words 
of  the  deed,  it  is  much  more  reasonable  to  say  that  Mrs. 
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Toothman  intended  to  retain  all  her  oil  in  that  well,  come 
from  what  depth  it  might,  than  to  limit  herself  to  one  sand 
rock  and  give  to  Ammons  all  oil  below  it.  The  deed  does 
not  mention  any  sand  rock.  To  say  that  it  refers  to  only 
one  is  going  outside  the  deed  and  making  the  deed  do  what 
its  words  do  not  do.  I  would  emphasize  the  fact  as  import- 
ant that  when  that  deed  was  made  the  well  was  in  actual 
operation  producing  oil,  with  a  vested  estate  in  the  lessee  to 
continue  that  well  to  a  lower  depth,  and  as  Mrs.  Toothman 
excepted  that  well  her  right  was  co-equal  with  that  of  the 
lessee  and  followed  the  lessee's  right  as  long  as  it  existed.  It 
was  not  a  new  well  to  the  lessee,  neither  was  it  a  new  well 
as  between  Mrs.  Toothman  and  Ammons.  A  lease  in  1831 
was  made  to  mine  coal  in  lands.  Under  it  two  seams  were 
opened  and  mined.  In  1834  a  will  gave  the  widow  of  the 
lessor  "rents,  issues  and  yearly  proceeds  for  life"  in  the 
lands.  In  1856  the  lease  being  nearly  expired  and  the  coal 
in  the  two  seams  which  had  been  worked  becoming  exhausted, 
a  new  lease  was  made,  and  under  it  the  mine  was  sunk  to  an- 
other seam  of  coal,  the  Brockwell  seam,  at  a  depth  of  118 
fathoms  below  the  seam  which  had  been  opened.  That  seam 
was  utterly  unknown  until  1846.  The  question  was,  did  the 
widow  have  right,  as  life  tenant,  in  that  lower  seam  of  coal 
under  the  rule  that  a  life  tenant  can  work  to  exhaustion  on  a 
coal  mine  opened  when  the  life  estate  vests.  It  was  claimed, 
as  in  this  case,  that  this  different  seam  of  coal  far  below  the 
upper  ones  was  a  new  mine,  not  one  opened  at  the  date  of 
the  commencement  of  the  life  estate.  The  widow  was  held 
entitled  to  the  rents  of  the  lower  vein,  because  the  deeper 
excavation  was  only  a  continuance  of  the  old  mine.  The 
opinion  says:  "I  am  clear  that  this  is  the  old  mine;  Chu)- 
erlng  v.  Claveinng^  (a),  did  not  confine  the  right  to  one  seam. 
If  there  be  one  shaft  by  which  you  can  work  five  seams,  and 
which  are  all  let,  but  only  one  is  worked  at  first,  I  am  of  opin- 
ion, that  when  the  lease  begins  to  work  the  other  seams  it  can- 
not be  said  to  be  opening  a  new  mine,  I  have  no  doubt  that 
it  is  substantially  and  practically  the  old  mine.  I  agree,  that 
if  a  man  has  opened  a  shaft  for  winning  coal,  and  he  finds  in 
another  part  of  his  estate  mines  of  lead  or  ironstone,  which 
could  not  be  got  by  means  of  the  old  shaft  or  opening,  this 
would  be  opening  a  new  mine;  but  here  the  lessees  were  at 
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liberty  to  open  other  shafts,  and  to  work  all  coal  and  iron- 
stone, and  I  think  that  this  is  only  a  repetition  of  the  work- 
ing of  the  old  mine."  Spencer  v.  Scuir^  31  Beavan's  Rep. 
p.  337.  Just  so  in  this  case.  Here  the  South  Penn  had 
bored  to  a  certain  stratum  or  seam  at  the  date  of  this  excep- 
tion. It  went  on  down  to  another  stratum  and  the  rights  of 
Mrs.  Toothman  went  with  the  South  Penn's  rights  into  the 
lower  oil  stratum.  Mrs.  Toothman  intended  to  keep  to  her- 
self all  of  her  share  of  the  oil  produced  in  that  well  then  be- 
ing worked  by  the  lessee,  and  neither  of  the  parties  contem- 
plated that  her  right  should  stop  at  the  Big  Indian  sand.  No 
such  idea  was  in  their  heads.    The  deed  does  not  do  so. 

I  cite  Cotich  V.  Pxiryea}\  1  Randolph  258,  not  as  conclusive, 
but  as  leaning  in  favor  of  the  position  above  taken.  The 
syllabus  says  the  life  tenant  may  sink  new  shafts  into  the 
same  veins  of  coal,  and  that  he  may  go  through  a  seam  al- 
ready opened,  and  dig  into  a  seam  that  lies  under  the  first. 
The  seams  were  separated  by  slate.  How  thick  does  the  slate 
have  to  be  to  make  it  another  vein?  Certainly  the  case  goes 
that  far.  But  the  answer  set  up  right  under  the  life  tenant 
*'to  sink  new  shafts  and  pursue  the  coal  in  every  direction 
and  to  every  extent  they  may  think  proper  to  obtain  the 
coal."  The  answer  claimed  that  all  the  coal  in  the  land  was 
part  of  the  same  mine.  The  attorneys  argued  that  the  word 
mine  "included  the  whole  mass  or  vein  of  coal  contained 
within  the  land."  The  court  simply  dissolved  the  injunction 
specifying  no  reason.  So,  we  may  say  the  court  took  this 
view.  The  syllabus  was  not  prepared  by  the  court.  If  there 
be  a  shaft  into  a  vein  of  coal,  and  the  life  tenant  exhaust  it, 
must  he  do  without  coal  when  by  extending  his  shaft  to  a 
lower  vein  he  can  get  it?  The  words  "the  well  now  produc- 
ing oil"  are  not  descriptive  of  the  oil;  they  do  not  merely 
mean  the  oil  now  being  produced;  they  do  not  describe  the 
oil  to  be  produced  from  any  particular  sand;  but  they  were 
used  to  describe  and  identify  the  well.  They  were  intended 
to  excluded  Ammons  from  a  particular  well. 

Decree  affirmed. 

Affirmed, 
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CHARLESTON 

Brown  v.  Click. 

Submitted  January  30, 1906.    Decided  February  27, 1906. 

1.  Oancellatioit  op  Instruments — Evidence. 

To  cancel  a  note  and  deed  of  trust  to  secure  it  on  the  claim  that 
they  were  given  for  a  contemplated  loan,  and  that  the  loan  was 
never  made,  the  oral  proof  must  be  very  full,  clear  and  convincing, 
(p.  173.) 

2.  Witness — Deceased  Person— Agent. 

An  agent  contracting  in  behalf  of  his  principal  with  a  person 
since  deceased  is  a  competent  witness  in  behalf  of  his  principal 
against  the  estate  of  the  deceased  party  to  prove  the  transaction, 
(p.  174.) 

Appeal  from  Circuit  Court,  Putnam  County. 

Bill  by  H.  C.  Brown  and  others  against  Greorge  Click  and 
others.     Decree  for  plaintiffs,  and  defendant  Click  appeals. 

Bevei'sed, 

Rankin  Wiley  and  W.  R.  Gunn,  for  appellant. 

J.  W.  English  and  Chas.  E.  Hogg,  for  appellees. 
Brannon,  Judge: 

H.  C.  Brown  and  his  wife,  E.  R.  Brown,  made  a  note  to 
C.  Click  for  $400  and  a  deed  of  trust  on  a  house  and  lot  to 
secure  it,  and  when  the  trustee  gave  notice  of  sale  under  the 
trust  they  filed  a  bill  of  injunction  in  the  circuit  court  of 
Putnam  county  to  enjoin  the  sale  and  cancel  said  note  and 
deed  of  trust,  and  a  decree  was  entered  annulling  said  deed 
of  trust,  from  which  decree  an  appeal  has  come  to  this 
Court. 

The  statement  of  the  bill  is,  that  both  Brown  and  his  wife 
owned  separate  real  estate,  and  that  a  suit  was  brought  by  a 
creditor  of  Brown  to  subject  the  real  estate  of  both  him  and 
his  wife  to  his  indebtedness,  and  that  an  agreement  was  made 
with  Click  to  obtain  a  loan  from  him  of  four  hundred  dollars, 
in  case  the  result  of  the  .suit  should  render  it  necessary,  and 
that  the  note  and  deed  of  trust  were  made  and  delivered  to 
one  Wartenburg,  who  took  them  to  Click  and  left  them  with 
him  to  raise  money  upon,  should  it  become  necessary  to  i>ay 
such  indebtedness;  but  that  while,  the  result  of  the  suit  was 
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to  subject  H.  C.  Brown's  property,  it  did  not  subject  his 
wife's  property,  and  he  concluded  to  let  his  property  go,  arid 
not  encumber  his  wife's  house  and  lot,  and  so  Click  never 
furnished  any  money  at  all. 

The  heavy  burden  of  proof  to  defeat  these  evidences  of 
debt  rests  on  the  plaintiffs.  If  we  do  not  call  for  full  proof 
in  such  cases,  what  do  solemn  writings  proving  debts  amount 
to,  especially  when  their  owner's  lips  are  closed  in  death? 
This  plain  principle  of  justice  stares  us  in  the  face  at  the 
outset  of  the  case.  Click  held  these  papers  five  years  and  a 
half,  and  not  until  his  death  do  we  hear  of  their  defence.  Is 
it  not  most  remarkable  that  both  Brown  and  his  wife  would 
let  those  papers  lie  so  long  in  Click's  hands?  Strange  that 
the  wife  would  so  long  let  them  hang  over  her  little  home, 
even  if  her  husband  would  be  so  negligent.  Counsel  for 
Brown  says  that  it  counts  against  Click's  estate  that  he  let 
the  debt  stand  so  long  and  did  not  collect  interest.  He  was 
a  money  lender  and  would  prefer  the  debt  to  stand.  I  think 
the  fact  argues  more  strongly  against  Brown.  Why  leave 
these  dangerous  papers  so  long  in  Click's  hands,  when  it  was 
a  deep  concern  on  the  part  of  the  Browns  to  demand  them? 
The  possession  of  these  papers  is  a  controlling  factor  in  the 
case.  The .  evidence  of  Brown  and  wife  that  they  received 
no  money  counts  for  naught  against  a  dead  man's  estate. 
Wartenburg's  evidence  sustains  the  bill,  he  saying  that  the 
Browns  got  no  money  of  Click.  Wartenburg  is  a  brother- 
in-law  of  Brown,  and  displays  active  interest  in  the  matter. 
He  is  contradicted  by  Jacob  Eyler,  who  swears  that  he  saw 
Click  count  out  $400  to  Wartenburg  to  be  delivered  to  the 
Browns,  and  saw  Wartenburg  deliver  note  and  deed  of  trust 
to  Click.  After  Click's  death  when  his  property  was  being 
listed  this  note  was  found,  and  a  question  arose  as  to  its 
solvency,  and  a  witness  said  to  Wartenburg  that  he  had 
written  it  and  ought  to  know  about  it,  and  Wartenburg  said 
the  note  was  good  and  bound  the  property  of  Mrs.  Brown. 
Two  other  witnesses  swear  to  this.  Reiber's  evidence  is  that 
he  heard  Wartenburg  say  that  he  thought  Brown  had  paid 
the  note,  and  that  it  must  have  been  four  or  five  years  since 
they  got  the  money.  The  fact  that  the  note  dates  l7th  Jan- 
uary, and  the  deed  of  trust  the  27th  is  a  circumstance  against 
Browns,  indicating  that  Click  would  not  take  the  personal 
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note  and  then  later  the  trust  was  made.  And  early  in  the 
case,  it  strikes  anyone  as  highly  improbable  that  Wartenburg, 
a  business  man  of  capacity,  an  attorney,  would  leave  these 
papers  in  Click's  hands,  he  living  sixty  miles  distant,  before 
any  money  was  got.  vStranger  still  that  Brown  and  his  wife 
would  consent  to  it.  People  are  not  often  so  negligent  iD  a 
matter  so  important.  Strange,  too,  that  Wartenburg  would, 
as  the  friend  of  Mrs.  Brown,  make  a  trip  of  that  distance 
before  any  suit  was  brought  to  charge  her  property.  The 
debt  that  was  to  come  on  Mrs.  Brown's  property  was  only 
$180.  Why  arrange  to  borrow  $400?  This  is  an  answer  to 
that  pretense.  It  speaks  strongly  against  Wart^nburg's 
evidence  that  when  he  was  present  at  the  inspection  of  Click's 
papers  after  his  death,  he  did  not  declare  that  the  Browns 
had  got  no  money  of  Click.  Why  did  he  not,  then  and  there, 
say  that  that  note  and  that  deed  of  trust  were  not  valid  ?  If  he 
knew  that  he  had  taken  them  to  Click  to  be  effective  only  in 
case  money  should  be  borrowed  of  him;  if  he  had  not  gotten 
any  money  from  Click,  why  did  he  not,  on  the  spot,  protect 
his  sister-in-law  from  an  unjust  demand?  He  does  not  pre- 
tend that  he  made  any  such  declaration.  But  he  said  the  debt 
was  good.  He  said  the  trust  was  solvent,  treating  it  as  a 
just  debt. 

The  question  is  raised  whether  Wartenburg  being  an  agent 
of  the  Browns  is  competent  to  give  evidence  against  Click's 
estate.  We  think  that  his  evidence  is  competent.  Section 
*23,  chapter  130,  Code  1899,  declares  that  no  person  shall  be 
excluded  as  a  witness  by  reason  of  interest,  thus  abrogating 
the  common  law  rule.  The  section  states  specific  exceptions 
to  competency,  and  does  not  disable  on  account  of  agency. 
To  be  incompetent  the  witness  must  fall  within  an  exception. 
It  is  held  that  an  agent  contracting  with  a  party  since  dead 
is  competent  in  behalf  of  his  principal  to  prove  the  contract. 
C/ark  V.  T!as,  173  Mo.  628,  73  S.  W.  616;  Dawsm  v.  Mamhles, 
78  S.  W.  823. 

We  reverse  the  decree,  dissolve  the  injunction  and  dismiss 
the  bill. 

Reversed. 
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CHARLESTON 

State  v.  Trail. 
Submitted  January  30,  1906.     Decided  February  27,  1906. 

1     Hoiinciui: — Evidence — Declaration  of  Decedetd. 

In  a  trial  for  murder,  the  uncommunicated declaration  of  the  de- 
ceased of  his  purpose  to  have  illicit  intercourse  with  the  daughter 
of  the  defendant,  which  he  declared  he  could  do  "if  he  could  get 
the  old  man  drunk,"  is  not  admissible  in  evidence,     (p.  177.) 

2.  ^am:^— Defenses— Burden  of  Proof. 

In  the  trial  of  an  indictment  for  murder,  if  the  homicide  is 
proven  to  have  been  committed  by  the  defendant  then  the  presump- 
tion of  murder  in  the  second  degree  arises  against  the  defendant 
and  the  burden  of  proof  rests  upon  him  to  make  such  defense  as 
will  reduce  the  crime  below  such  degree,  or  as  will  justify  the 
act,  and  such  defense  may  be  found  in  the  evidence  adduced  by  the 
state  and  that  of  the  defendant  and  all  the  circumstances  of  the 
case.     (p.  179.) 

3 .  W1TKES8E8 —  Oredibility — Instr  uctions. 

Where  a  witness  in  a  trial  of  a  case  makes  statements  in  material 
matters  touching  the  issue  inconsistent  with  former  statements 
made  by  him  concerning  the  same  matters,  the  party  against  whom 
such  witness  testifies  is  entitled  to  have  the  jury  instructed  that  if 
they  believe  from  the  evidence  in  the  case  that  the  witness  made 
inconsistent  and  contrary  statements  concerning  such  matters,  then 
the  jury  has  the  right  to  disregard  the  whole  testimony  of  such 
witness,  or  give  it  such  weight  as  to  which  they  think  it  is  en- 
titled,    (p   183.) 

4.  Crimtnai.  Law — Circumstantial  Evidence. 

Syllabus,  points  3,  4  and  5,  State  w  Flanagan,  26  W.  Va.  116,  ap- 
proved and  applied,     (p.  184.) 

Error  to  Circuit  Court,  Putnam  County. 
Thomas  C.  Trail  was  convicted  of  murder  and  brings  error. 

Seversed* 

J.  L.  Stevens,  John  L.  Written,  A.  P.  Farley,  and 
Chas.  E.  Hogo,  for  plaintiff  in  error. 
C.  W.  May,  Attorney  General,  for  the  State. 

McWhorter,  President  : 

Thomas  C.  Trail  was  indicted  in  the  circuit  court  of  Put- 
nam county  for  the  murder  of  Peter  Bowles  and  convicted  of 
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murder  in  the  second  degree  and  sentenced  to  the  penitentiary 
for  the  period  of  six  years. 

Upon  the  trial  defendant  by  counsel  took  five  bills  of  ex- 
ceptions numbered  1  to  5  resi)ectively.  Bill  of  exceptions 
No.  1  includes  all  the  evidence  taken  in  the  case;  No.  2  calls 
in  question  the  instructions  given  for  the  State;  No.  3  goes 
to  the  refusal  of  the  instructions  oJBFered  by  the  defendant; 
and  No.  4,  which  is  made  the  subject  of  the  first  assignment 
of  error  in  the  petition  for  writ  of  error,  relates  to  the  rejec- 
tion of  evidence  offered  on  behalf  of  the  defendant.  The 
evidence  sought  to  be  introduced  was  that  of  witness  C.  E. 
Rogers  giving  a  statement  made  to  him  by  the  deceased;  wit- 
ness says:  "It  was  some  days  before  this  occurrence,  proba- 
bly two  or  three  weeks  I  could  not  be  positive  about  that." 
The  statement  which W^as  excluded  from  the  jury  was:  **Mr. 
Bowles  told  me  that  he  were  going  down  to  Mr.  Trail's  to 
f — k  Lona;  he  said  he  knowed  he  could,  if  he  could  get  the 
old  man  drunk.  That  is  about  all  I  remember  that  Mr. 
Bowles  said  directly  in  that."  It  is  not  contended  that  this 
statement  was  ever  communicated  to  the  defendant  but  on 
the  other  hand  it  is  admitted  that  it  was  not  communicated 
to  him.  In  State  v.  JSvam,  33  W.  Va.  417,  it  is  held:  /'Evi- 
dence  of  communicated  threats  is  calculated  to  shed  light 
upon  the  mental  attitude  of  the  prisoner  towards  the  deceased 
when  the  homicide  occurred;  uncommunicated  threats  are 
evidence  of  the  mental  attitude  of  the  deceased  towards  the 
prisoner.  Both  are  admissible."  The  words  attributed  to 
Bowles  were  not  a  threat  against,  nor  to  do  violence  to  the 
defendant  but  a  statement  of  what  he  proposed  to  do  with 
defendant's  daughter,  first  getting  the  defendant  drunk.  It 
is  show^n  by  the  record  that  the  defendant  and  the  deceased 
were  good  friends,  the  prisoner  himself  spoke  of  him  as  his 
friend  and  said  he  had  always  taken  him  to  be  his  friend. 
Counsel  for  defendant  do  not  cite  any  authority  for  the  ad- 
mission of  declarations  of  this  character  but  only  as  to  threats 
of  violence,  and  I  find  no  such  authority.  In  Newland'%  Case^ 
27  Kan.  764,  it  is  held:  "In  a  criminal  prosecution  for  assault 
and  battery  the  defendant  has  no  right  to  put  in  evidence  the 
declaration  of  the  party  assaulted  made  before  or  after  the 
affray  in  reference  thereto."  In  State  v.  ZeU^s^  7  N.  J.  L. 
265,  it  is  held:  *'A  conversation  of  the  deceased  with  a  third 
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person,  or  acts  of  the  deceased  which  never  came  to  the 
knowledge  of  the  prisoner  cannot  be  received  in  evidence." 
I  am  unable  to  see  how  the  defendant  is  prejudiced  by  exclud- 
ing this  declaration  of  the  deceased  which  was  not  commu- 
nicated to  the  defendant  and  of  which  he  had  no  knowl- 
edge, and  consequently  could  in  no  way  be  affected  by  it. 
The  only  effect  its  introduction  could  have  had,  if  any,  would 
be  to  lower  the  character  of  the  deceased  in  the  estimation  of 
the  jury,  and  have  a  tendency  to  lead  the  jury  to  believe  the 
purpose  of  the  visit  of  the  deceased  to  the  home  of  the  de- 
fendant was  to  debauch  his  daughter  when  they  should  con- 
sider this  declaration  in  connection  with  the  evidence  of  de- 
ceased's conduct  toward  the  daughter  on  the  night  of  the  kill- 
ing, but  it  in  no  way  tended  to  prove  enmity  in  the  mind  of, 
or  malice  of  the  deceased  towards  the  defendant  himself.  It 
was  properly  excluded. 

The  second  assignment  of  error  is  the  giving  of  instructions 
for  the  State  as  set  out  in  bill  of  exceptions  No.  2,  exceptions 
going  to  each  and  every  one  of  said  instructions.     The  first 
instruction  is  defining  the  reasonable  doubt.     The  second  in- 
struction as  modified  and  given  is  as  follows:     "The  court 
further  instructs  the  jury  that  the  credibility  of  witnesses  is 
a  question  exclusively  for  the  jury;   and  the   law   is  that 
where  a  number  of  witnesses  testify  directly  opposite  to  each 
other  the  jury  is  not  bound  to  regard  the  number  of  wit- 
nesses who  may  have  testified  on  one  side  as  against  the  num- 
ber who  testified  on  the  other  side;  the  jury  have  the  right 
to  determine  from  the  appearance  of  the  witnesses  on  the 
stand,  their  manner  of  testifying  and  their  apparent  candor 
and  fairness,  their  apparent  intelligence  or  lack  of  intelli- 
gence, the  interest  of  the  witnesses  in  the  result  and  from  all 
other  surrounding  circumstances  appearing  on  the  trial  de- 
termine which  witnesses  are  more  worthy  of  credit  and  what 
is  relative  weight  of  any  such  testimony,  and  to  give  credit 
accordingly."     While  these  two  instructions  are  included  in 
the  bill  of  exceptions  they  are  not  relied  upon  as  being  er- 
roneous in  the  briefs  of  counsel  for  the  defendant  and  are 
deemed  fair  and  proper.     Instruction  No.  3  is  objected  to  be- 
cause it  is  claimed  that  it  clearly  deals  with  the  weight  and 
value  jurors  should  give  to  certain  testimony.     The  instruc- 
tion reads  as  follows:     "The  court  further  instructs  the  jury 
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that  in  determining  the  weight  to  be  given  the  testimony'  of 
different  witnesses  in  this  case,  the  jury  are  authorized,  to 
consider  the  relationship  of  the  witnesses  to  the  parties  if 
the  same  is  proved;  their  interest  if  any  in  the  results  of  this 
case,  their  temper,  feeling  or  bias  if  any  has  been  shown; 
their  demeanor  whilst  testifying;  their  apparent  intelligence 
and  their  means  of  information,  and  to  give  such  credit  to 
the  testimony  of  such  witnesses  as  under  all  the  circumstances 
such  witnesses  seems  to  be  entitled  to."  The  instruction  does 
not  convey  to  the  minds  of  the  jury  any  indication  of  the 
weight  given  to  the  testimony  by  the  court  of  any  witness, 
but  simply  instructs  the  jury  what  matters  may  be  taken  into 
consideration  by  them  in  considering  the  testimony  of  wit- 
nesses who  are  proven  to  be  within  certain  relationship  to 
the  parties,  and  to  consider  the  interest  of  such  witnesses  in 
the  result  of  the  case,  "their  temper,  feeling  or  bias  if  any 
has  been  shown;  their  demeanor  whilst  testifying;  their  appar- 
ent intelligence  and  their  means  of  i nformation,"  and  ^  view 
of  all  these  things  to  give  such  credit  to  the  testimony  of 
such  witnesses  as  they  might  seem  to  be  entitled  to.  Noth- 
ing can  be  drawn  from  this  instruction  to  indicate  the  bias  of 
the  court  as  touching  the  weight  of  the  evidence  of  such  wit- 
nesses. Counsel  for  defendant  cite  in  support  of  their  posi- 
tion in  regard  to  Instruction  No.  3,  point  20  Syl.  in  Ward  v. 
Broirri^  53  W.  Va.  227:  ''The  giving  of  erroneous  instruc- 
tions bearing  upon  the  weight  and  value  of  certain  testimony 
when  the  evidence  is  contradictory  is  cause  for  reversal." 
This  raises  the  question,  what  is  an  erroneous  instruction 
bearing  upon  the  weight  and  value  of  certain  testimony?  I 
take  it  that  it  is  an  instruction  not  leaving  the  whole  ques- 
tion of  the  weight  of  the  evidence  with  the  jury  as  in  this 
case,  but  one  which  conveys  to  the  mind  of  the  jury  the 
opinion  of  the  court  in  relation  to  the  weight  of  such  testi- 
mony, or  an  instruction  which  leads  the  jury  to  the  conclusion 
that  the  mind  of  the  court  is  that  the  weight  of  such  testimoy 
preponderates  the  one  way  or  the  other,  but  there  can  be  no 
objection  to  the  court  instructing  the  jury  in  relation  to  all 
the  elements  which  are  proper  to  be  taken  into  consideration 
by  the  jury  in  weighing  the  testimony.  It  is  contended  that 
Instruction  No.  4  should  not  have  been  given,  at  least  without 
giving  No.  10  asked  for  by  the  defendant  in  connection  there- 
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with.  Instruction  No.  10  is  as  follows:  "The  jury  are 
further  instructed  that  if  they  believe  from  the  evidence  that 
Thomas  C.  Trail  was  not  attempting  to  take  the  life  of  Peter 
Bowles  at  the  time  of  the  cutting,  but  was  defending  himself 
from  the  assault  made  upon  him  by  Alfred  Maynard  or  Peter 
Bowles,  or  both  of  them,  then  this  would  be  substantial  de- 
nial of  criminal  intent  upon  the  part  of  ihe  said  defendant, 
and  throws  upon  the  State  the  burden  of  proving  such  intent 
beyond  a  reasonable  doubt,  and  the  accused  13  not  required 
to  sustain  such  defense  by  a  preponderance  of  testimony,  and 
the  jury  should  find  the  defendant  not  guilty."  Instruction 
No.  4  is  point  11  in  the  syllabus  of  the  case  of  State  v.  Cain, 
20  W.  Va.  679,  and  given  in  IlUrs  Case,  2  Grat.  595.  And 
No.  10  is  misleading;  the  burden  of  proof  was  already  on  the 
State  to  prove  criminal  intent  beyond  a  reasonable  doubt, 
the  criminal  intent  is  the  gist  of  the  offense  and  without  such 
proof  full  and  clear  no  indictment  for  crime  could  be  sus- 
tained^  If  the  homicide  is  proven  to  have  been  committed 
by  the  defendant  then  the  presumption  of  murder  in  the  sec- 
ond degree  arises  against  him  and  the  burden  then  falls  on 
him  to  make  such  defense  as  will  reduce  the  crime  below 
such  degree,  or,  as  will  justify  the  act,  and  such  defense  may 
be  found  in  the  consideration  of  the  evidence  and  case  made 
by  the  State  in  connection  with  that  adduced  by  the  defend- 
ant. This  is  a  binding  instruction,  not  as  to  the  degree  of 
crime,  but  that  if  the  jury  should  believe  that  defendant  was 
defending  himself  from  the  assault  of  Maynard,  or  Bowles, 
or  both  of  them,  it  would  necessarily  amount  to  justifiable 
homicide.  Defendant  might  have  been  defending  himself 
against  an  assault,  and  yet  not  justified  in  killing  his  assail- 
ant, that  depends  upon  all  the  evidence  and  the  circumstances. 
No.  4  was  properly  given  and  No.  10  was  properly  refused. 
Instruction  No.  5  given  for  the  state  is  in  the  following 
words:  "The  court  further  instructs  the  jury  that  to  con- 
vict one  of  murder  it  is  not  necessary  that  malice  should  ex- 
ist in  the  heart  of  the  accused  against  the  deceased,  if  the  ac- 
cused was  guilty  of  striking  wuth  a  deadly  weapon  another, 
and  of  killing  him,  the  intent  and  malice  may  both  te  inferred 
from  such  act;  and  such  malice  may  not  be  directed  against 
any  particular  person,  but  may  be  such  as  shows  a  *IIeart  re- 
gardless of  social  duty  and  fatally  bent  on  mischief.'"' 
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It  is  contended  by  counsel  for  defendant  that  the  words 
of  this  instruction  tended  to  mislead  the  jury;  that  ''An  in- 
struction of  this  sort  is  designed  for  a  case  in  which  the 
party  has  killed  one  whom  he  did  not  intend  to  kill,  in  an 
effort  to  take  the  life  of  another  whom  he  did  intend  to  kill. 
It  is  founded  upon  the  very  nature  of  the  case  itself  and 
upon  public  policy,  the  law  embodied  in  such  an  instruction 
having  for  its  end  the  safety  and  protection  of  society.  * 
*:*:**  H:  This  law  as  embodied  in  instruction  No.  5  is 
intended  to  meet  that  class  of  cases  where  the  killing  of  the 
particular  person  was  not  intended  by  the  defendant,  and  to 
show  that  express  malice  need  not  be  affirmatively  shown 
against  the  very  party  that  is  killed."  And  it  is  contended 
that  in  case  at  bar  there  was  no  third  party  which  the  de- 
fendant intended  to  kill  and  in  an  effort  to  do  so  took  the 
life  of  Bowles.  The  defendant  in  his  testimony  describing 
his  fight  with  Albert  Maynard  says:  "He  punched  or 
knocked  me,  or  something,  and  I  got  down,  and  if  I  did 
any  harm  at  all  was  while  I  was  down,  or  hurt  anybody;  I 
hit  something;  I  was  doing  what  I  could.  Ques.  Who  was 
you  trying  to  hit?  Ans.  I  was  fighting  Albert  Maynard 
all  the  time,  or  I  thought  I  was."  Here  according  to  the 
testimony  of  the  defendant  he  was  in  a  fight  with  Maynard  and 
if  he  ever  struck  the  blow  that  hurt  and  killed  Bowles  it  was 
while  down  and  in  the  fight  with  Maynard.  So  that  if  the 
object  of  the  instruction  is  as  contended  by  defendant's  coun- 
sel it  is  entirely  adapted  to  this  case,  in  harmony  with  the 
evidence  of  the  defendant  himself.  It  is  contended  that  In- 
struction No.  7  given  for  the  State,  in  the  following  words: 
*'The  court  further  instructs  the  jury  that  if  they  find 
from  all  the  evidence  that  the  homicide  is  proven,  the  pre- 
sumption is  that  it  is  murder  of  the  second  degree,  and  that 
the  burden  is  on  the  State  of  showing  that  it  is  murder  of  the 
first  degree,  and  upon  the  accused  of  showing  that  it  is  without 
malice  and  is,  therefore,  only  manslaughter,  or,  that  he  has 
acted  lawfully,  and  is,  therefore,  not  guilty,"  is  "ambiguous, 
indefinite,  uncertain,  misleading  and  liable  to  be  misunder- 
stood and  misconstrued  by  the  jury  to  the  prejudice  of  the 
prisoner  and  contrary  to  well  established  law;"  that  the  pre- 
sumption of  the  innocence  of  the  prisoner  follows  him  in 
every  stage  of   the  trial  until  the  State  has  proven  every  el- 
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ement  of  guilt  as  charged  in  the  indictment  against  him  be- 
yond a  reasonable  doubt.  Counsel  admit  that  to  the  mind 
of  a  person  trained  in  the  law  the  instruction  could  be  easily 
explained  and  the  meaning  of  the  court  understood  but  to  a 
jury  composed  of  tillers  of  the  soil  it  could  not  be  so  well 
comprehended,  to  such  men  the  instruction  as  given  must 
have  meant  "that  when  a  homicide  has  been  proven  the  pre- 
sumption is  that  the  prisoner  at  the  bar  is  guilty  of  murder 
in  the  second  degree"  &c.  This  is  a  reflection  upon  the  in- 
telligence of  any  jury  that  might  be  gathered  up  in  any  com- 
munity in  this  State.  The  defendant  is  on  trial  for  commit- 
ting the  homicide,  the  homicide  is  an  admitted  fact  and  a  fact 
within  the  knowledge  of  all  the  people  connected  with  the 
trial  and  the  instruction  could  not  mean  that  if  the  jury 
should  find  from  all  the  evidence  that  a  homicide  had  been 
proven  that  the  presumption  would  follow  that  the  defendant 
had  committed  it,  regardless  of  evidence  connecting  the  de- 
fendant with  it,  simply  from  the  fact  that  the  indictment 
charged  him  with  the  crime.  The  instruction  could  only 
mean  that  if  the  homicide  had  been  proven  to  have  been  com- 
mitted by  the  defendant  then  the  presumption  followed  as 
to  the  degree  of  murder  when  it  has  been  proven  that  a  hom- 
icide has  been  committed  by  the  accused,  then  the  presump- 
tion arises  that  the  accused  is  guilty  of  murder  in  the  sec- 
ond degree,  and  to  elevate  it  to  first  degree  murder  the  bur- 
den is  upon  the  State  and  to  reduce  it  below  the  presumed 
degree  the  burden  is  upon  the  defendant;  and  the  instruction 
further  says,  that  if  he  would  justify  the  homicide  it  was  for 
him  to  show  that  he  had  acted  lawfully  and  was  therefore  not 
guilty.  It  is  further  contended  that  instruction  No.  7  is  not 
in  harmony  with  instruction  No.  1,  given  on  behalf  of  the 
defendant,  where  the  jury  is  instructed  that  the  defendant  is 
presumed  to  be  innocent  of  the  charge  until  he  is  proven 
guilty  beyond  all  reasonable  doubt  and  that  this  presumption 
follows  him  in  every  stage  of  the  trial  until  the  State  has 
fully  proven  every  element  of  guilt  as  charged  to  the  exclu- 
sion of  every  reasonable  doubt  and  that  unless  the  jury  be- 
lieve from  the  evidence  that  the  State  had  so  proven  every 
element  of  guilt,  then  they  should  find  the  prisoner  not 
guilty.  The  instructions  are  not  out  of  harmony.  No.  7  only 
instructs  upon  the  presumption  of  murder  in  the  second  de- 
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gree  when  the  homicide  has  been  proven  and  only  instructs 
as  to  one  point  of  the  law.  It  isn't  required  that  every  in- 
struction should  cover  all  the  points  of  the  law  in  the 
case.  Instruction  No.  7  is  good  for  the  purpose  for  which 
it  was  given  and  is  entirely  in  harmony  with  defendant's 
instruction  No.  1. 

Bill  of  exceptions  No.  3  goes  to  the  refusal  of  the  court  to 
give  the  instructions  Nos.  3,  4,  6,  7,  8,  9,  10,  11,  12,  13,  14 
and  15.  No.  3  is  in  the  following  words:  "The  court  instructs 
the  jury  that  when  one  without  fault  himself  is  attacked 
by  another,  in  such  a  manner,  or  under  such  circumstances 
as  to  furnish  reasonable  grounds  for  apprehending  a  design 
to  take  away  his  life,  or  to  do  him  some  great  bodily  harm, 
and  there  is  reasonable  grounds  for  believing  the  danger  im- 
minent that  such  design  will  be  accomplished,  and  the  per- 
son a^Jsaulted  has  reasonable  grounds  to  believe,  and  does 
believe  such  danger  is  imminent,  he  may  act  uj^on  such  ap- 
pearances and  without  retreating,  kill  his  assailant,  if  he  has 
reasonable  grounds  to  believe,  and  does  believe,  that  such 
killing  is  necessary  in  order  to  avoid  the  apparent  danger, 
and  the  killing  under  such  circumstance  is  excusable,  al- 
though it  may  afterwards  turn  out  that  the  appearances 
were  false,  and  that  there  was  in  fact  neither  design  to  do 
him  some  serious  injury,  nor  danger  that  it  would  be  done. 
But  of  all  this,  the  jury  must  judge  from  all  the  evidence 
and  circumstances  in  the  case,"  and  is,  under  the  evidence 
and  circumstances  of  this  case,  unobjectionable  and  should 
have  been  given. 

Instruction  No.  4  offered  by  counsel  for  defendant:  'The 
court  further  instructs  the  jury  that  a  witness  may  be  im- 
peached, and  discredited  by  prior  inconsistent  statements,  and 
if  the  jury  believe  from  the  evidence  in  the  case  that  the  wit- 
ness Albert  Maynard  made  inconsistent  and  contrary  state- 
ments concerning  the  killing  of  the  deceased,  Peter  Bowles, 
then  the  jury  has  the  right  to  disregard  his  whole  testimony, 
or  give  it  such  weight  to  which  they  think  it  is  entitled:"  was 
intended  to  meet  the  testimony  in  the  case  by  which  the  wit- 
ness All)ort  Maynard  was  contradicted  in  a  material  part  of 
his  testimony  by  several  witnesses.  In  his  testimony  in  chief 
upon  the  trial  he  says,  when  Trail  struck  Bowles  with  the 
knife  witness  was  standing  behind  a  chair,  ''I  took  the  chair 
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and  went  around  Mr.  Trail  and  carried  the  chair  between  him 
and  me  and  went  out  of  the  house  to  the  draw-bars  where 
the  road  was;  I  looked  back  to  see  if  I  could  see  Mr.  Trail 
and  did  not  see  him."  That  he  then  set  the  chair  down  and 
crossed  over  the  draw-bars  and  went  to  his  brother's.  Being 
recalled  he  was  asked  about  the  conversation  that  he  had 
had  with  William  Hicks  at  a  time  and  place  mentioned 
and  was  asked  if  Hicks  did  not  say  to  him  "that  if  you  were 
not  careful  you  would  swear  a  damned  lie,  and  that  you  re- 
plied that  in  a  case  like  this  you  had  to  swear.  Ans.  No  sir, 
I  never  said  any  such  a  thing."  And  was  asked  if  he  did  not 
at  the  time  of  the  inque&t  in  the  presence  of  James  F.  PuUin 
one  of  the  jurors  "say  that  you  aimed  to  strike  him  with  a 
chair  and  that  the  chair  hit  the  joists,  and  the  joists  was  so 
low  you  could  not  make  the  lick  and  that  you  punched  him 
with  the  chair  and  punched  him  much,  and  then  you  carried 
the  chair  out  with  yoii  out  of  doors. ""  Which  statement  he 
denied  making.  William  Hicks  being  recalled  stated  that  he 
liad  the  conversation  with  Maynard  about  three  weeks  ago 
near  Colonel  Burnside's  store  in  which  he  stated  that  in  a 
case  like  this  he  had  to  swear.  James  F.  Pullin,  member  of 
the  coroner's  jury  oh  the  31st  of  October,  testified  that  "Al- 
bert Maynard  stated  in  the  presence  of  the  jury  upon  that 
occasion  that  he  struck  at  Thomas  C.  Trail  with  a  chair  and 
the  joists  Ijeing  low  the  chair  struck  the  joists  and  that  he 
could  not  make  the  lick  and  that  he  then  punched  him  with 
the  chair  and  punched  him  much."  These  statements  are  in 
direct  contradiction  of  Albert  Maynai-d's  account  of  the  aifray 
at  the  time  of  the  killing  of  Bowles.  The  instruction  tells 
the  jury  that  if  they  believe  from  the  evidence  that  he  made 
inconsistent  and  contradictory  statements  rehiting  to  the  kill- 
ing or  concerning  the  killing,  then  the  jury  had  the  right  to 
disregard  his  whole  testimony  or  give  it  such  weight  as  they 
should  think  it  entitled  to.  Hughes  on  Instructions  to  Juries, 
sections  367-368.  Instruction  No.  4  should  have  been  given. 
Defendant's  instruction  No.  6  is  as  follows:  "The  court 
further  instructs  the  jury  that  before  they  can  convict  the 
prisoner,  Thomas  Trail,  they  must  believe  beyond  a  reasona- 
ble doubt  that  every  fact  necessary  to  show  the  prisoner's 
guilt  has  been  established  by  full  proof,  and  if  the  jury  have 
a  reasonable  doubt  upon  any  fact  necessary  to  show  the  guilt 
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of  the  prisoner,  then  they  should  give  the  benefit  of  that 
doubt,  and  find  him  not  guilty."  It  may  be  presumed  that 
No.  6  was  refused  because  No.  1  given  for  defendant  covered 
the  same  point  but  as  the  defendant  is  entitled  to  have  instruc- 
tions given  in  his  own  language  when  they  correctly  pro- 
pound .the  law,  and  it  is  contended  that  No.  1  given  on  behalf 
of  the  defendant  simply  relates  to  the  general  doctrine  or 
principle  that  they  must  believe  him  guilty  beyond  a  reason- 
able doubt  before  they  can  find  him  guilty.  Instruction  No. 
6  directs  the  attention  of  the  jury  particularly  to  the  princi- 
ple which  requires  proof  beyond  a  reasonable  doubt  of  every 
fact  necessary  to  show  the  prisoner  guilty  and  that  if  they 
have  such  doubt  upon  any  fact  necessary  to  show  his  guilt, 
then  they  must  find  him  not  guilty.  See  State  v.  Flanagan^ 
26  W.  Va.  116,  syl.  points  3,  4  and  5.  As  to  instructions 
Nos.  7,  8,  9,  13  and  15  refused  by  the  circuit  court,  counsel 
for  defendant  say  nothing  about  them  *in  their  briefs  and  do 
not  rely  upon  them,  and  they  appear  to  be  properly  refused 
by  the  court.  Instruction  No.  11  offered  by  defendant  is 
point  5  in  syllabus.  State  v.  Zeigler^  40  W.  Va.  593,  which 
has  been  overruled  in  State  v.  Staley^  45  W.  Va.  792,  syl. 
point  5.  As  to  instruction  No.  12,  which  reads  as  follows: 
"The  jury  are  further  instructed  that  if  they  are  satisfied 
from  the  evidence  that  Alfred  Maynard  was  armed  with  a 
chair  and  attacked  the  defendant,  and  that  the  defendant,  had 
reason  to  believe,  or  reasonable  cause  to  believe  and  fear,  and 
that  he  did  believe  and  fear,  that  great  bodily  harm  was  to  be 
inflicted  upon  him,  and  that  under  the  influence  of  such  be- 
lief and  fear,  he  struck  the  blow  with  the  intent  to  defend 
or  protect  himself  against  Alfred  Maynard  or  Peter  Bowles 
acting  together,  then  the  defendant  is  not  guilty."'  Under 
the  evidence  and  circumstances  of  this  case  this  instruction 
should  have  been  given.  The  testimony  of  the  defendant  is 
that  he  was  attacked  by  Maynard  with  a  chair  and  that  he 
(defendant)  was  defending  himself  as  best  he  could.  From 
defendant's  testimony  he  was  in  great  danger  and  had  reason 
to  believe  he  was  in  danger  of  great  bodily  hainn — witness 
says  Maynard  was  a  very  powerful  man,  says  that  he  struck  at 
him  with  a  chair  and  "if  it  had  not  been  for  the  chair  strik- 
ing the  joists  I  don't  know  what  he  would  have  done  for  me/' 
It  is  insisted  by  counsel  for  defendant  that  No.  14  should 
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have  been  given  without  modification  as  it  was  offered  as  fol- 
lows: "The  jury  are  hereby  instructed  that  a  man's  house  is 
sacred  and  his  own  castle  to  himself,  and  if  the  jury  -believe 
from  the  evidence  that  Thomas  C.  Trail  was  attacked  in  his 
own  house  by  Alfred  Maynard,  armed  with  a  chair  or  other 
dangerous  weapon,  and  the  said  Thomas  C.  Trail  had  reason 
to  believe  and  did  believe  that  he  was  in  danger  of  losing  his 
life,  or  in  danger  of  suffering  great  bodily  liarm  at  the  hands 
of  his  assailant,  he  is  not  required  to  retreat,  but  may  defend 
his  Ufe  or  person  by  taking  the  life  of  his  assailant  without 
retreating;  and  if  the  jury  further  believe  from  the  evidence 
that  Peter  Bowles  joined  Alfred  Maynard  in  the  assault  on 
Thomas  C.  Trail,  and  in  that  affray  lost  his  life  at  the  hands 
of  Thomas  C.  Trail,  then  you  shall  find  the  defendant  not 
guilty."  This  lacked  one  essential  element  in  that  it  left  out 
the  fact  that  he  had  reasonable  grounds  to  believe  and  did 
believe  such  killing  was  necessary  to  defend  his  own  life  or 
prevent  great  bodily  harm.  No.  14  as  modified,  which  reads 
as  follows:  "The  jury  are  further  instructed  that  if  they  be- 
lieve from  the  evidence  that  Thomas  C.  Trail  without  fault 
was  attacked  in  his  own  home  by  Alfred  Maynard,  armed  with 
a  chair  or  other  dangerous  weapon,  in  such  a  manner  and  under 
such  circumstances  as  to  furnish  reasonable  grounds  for  appre- 
hending a  design  to  take  away  his  life  or  to  do  him  some  great 
bodily  harm,  and  that  the  said  Thomas  C.  Trail  had  reasons 
to  believe  and  did  believe  that  he  was  in  danger  of  losing  his 
life,  or  danger  of  suffering  a  great  bodily  harm  at  the  hands 
of  his  assailant,  he  was  not  required  to  retreat,  but  had  the 
right  to  defend  his  life  or  person,  by  using  force  for  force  in 
resisting  such  attacks  and  by  taking  the  life  of  his  assailant, 
if  necessary  to  protect  himself  from  great  bodily  injury  or 
to  save  his  life  from  the  threatened  injury,  and  if  the  jury 
further  believe  from  the  evidence  that  Peter  Bowles  joined 
Alfred  Maynard  in  the  assault  on  Thomas  C.  Trail,  and  in 
that  affray  lost  his  life  at  the  hands  of  Thomas  C.  Trail,  then 
you  should  find  the  defendant  not  guilty,  but  all  of  this  the 
jury  must  decide  from  all  the  evidence  in  the  case:"  is  bad 
for  the  reason  that  it  says  the  defendant  "had  the  right  to 
defend  his  life  or  person  by  using  force  for  force  in  resisting 
such  attacks  and  by  taking  the  life  of  his  assailant  if  neces- 
■sary  to  protect  himself  from  great  bodily  injury  or  to  save 
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his  life  from  the  threatened  injury."  Under  this  instruction 
the  defendant  would  have  to  prove  that  the  killing  was  abso- 
lutely necessary  and  not  that  he  had  ground  to  believe  and 
did  believe  it  necessary  to  protect  himself  from  great  bodily 
harm,  or  to  save  his  own  life.  So  that  neither  No.  14  as 
offered  by  defendant  nor  as  modified  and  given  was  correct. 

The  fourth  assignment  of  error  goes  to  the  mis-conduct 
of  the  jury  in  separating,  &c.,  as  set  out  in  bill  of  excep- 
tions No.  5,  and  the  fifth  assignment  of  error,  that  the  court 
erred  in  refusing  to  set  aside  the  verdict  and  award  defendant 
a  new  trial  on  the  grounds  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  As  the  case  must  be  retried  it  is 
deemed  unnecessary  to  discuss  these  last  mentioned  assign- 
ments of  error. 

For  the  reasons  herein  stated,  the  judgment  of  the  circuit 
court  is  reversed,  tlie  verdict  of  the  jury  set  aside  and  the 
case  remanded  to  the  circuit  court  for  a  new  trial. 

Brannox,  Judge: 

If  it  is  intended  to  decide  that  defendant's  instruction  six 
should  have  been  given,  I  do  not  agree  to  it.  If  the  ques- 
tion of  the  homicide  were  involved,  it  would  be  good;  but 
that  is  conceded,  not  a  question  of  contest.  This  instruction 
is  capable  of  being  construed  to  say  that  unless  the 
state  disproves  self-defence  beyond  reasonable  doubt,  the  de- 
fendant must  be  acquitted.  It  misleads.  The  only  question 
was,  is  the  prisoner  entitled  to  acquittal  on  the  plea  of  self- 
defense?  The  Flanagan  cane  has  no  import  in  this  matter. 
It  was  whether  the  accuse.!  was  guilty  of  the  corpus  delicfi 
on  circumstantial  evidence,  not  self-defence. 

Instruction  fourteen  as  modified  is-  likely  ground  for  re- 
versal; and  yet  I  realize  that  its  defect  may  have  extended 
little  influence,  taken  with  other  instructions. 

Sanders,  Judge,  {(llssent!ng  in  part): 

I  concur  in  the  conclusion  reached,  to  reverse  the  judgment 
and  grant  the  prisoner  a  new  trial.  But  I  cannot  consent 
that  the  evidence  of  the  witness,  Rogers,  wherein  he  relates 
a  statement  made  to  him  by  the  deceased,  to  the  effect  that 
the  deceased  told  him  that  he  was  going  to  Trail's  home  to 
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debauch  his  daughter,  and  that  he  knew  he  could  do 
so  if  he  could  get  the  old  man  drunk,  is  inadmissible.  I 
think  this  evidence  admissible,  as  corroborative  of  the  testi- 
mony of  the  defendant,  if  for  no  other  purpose.  It  is  true 
this  statement  was  not  communicated  to  Trail,  yet,  at  the 
same  time,  if  the  statement  was  made,  it  goes  to  show  the 
previously  formed  intention  of  the  deceased  to  go  to  the 
home  of  Trail  and  attempt  to  debauch  his  daughter.  There 
is  a  conflict  in  the  evidence  as  to  the  circumstances  under 
which  the  killing  was  done.  The  state  endeavors  to  show 
that  while  Bowles  was  standing  with  his  back  to  the  fire. 
Trail  came  into  the  room,  walked  up  to  him  and  stabl)ed 
him,  without  any  provocation  or  justification,  while,  on  the 
other  hand.  Trail  claims  that  it  was  in  defense  of  his  home 
and  the  virtue  of  a  member  of  his  family.  He  claims  that 
shortly  before  the  killing,  he  was  told  to  go  home,  that 
Bowles  was  making  improper  advances  toward  his  daughter, 
and  on  his  arrival,  Bowles  assured  him  that  he  had  the 
highest  regard  for  him  and  his  family,  and  that  he  did  not 
intend  anything  by  what  he  had  done;  and  Trail  says  he 
became  angry  at  that  time,  but  with  these  assurances  the  mat- 
ter rested  in  abeyance  for  a  short  while;  that  he  went  into  the 
house  and  sat  down  by  the  fire  and  dropped  off  to  sleep,  and 
shortly  afterwards  was  awakened  by  a  noise,  and  found 
Bowles  making  improper  and  indecent  advances  to  his 
daughter,  who  was  at  that  time  lying  upon  the  bed  in  the 
room  where  they  were.  •  This  theory  of  the  case  the  prisoner 
had  the  right  to  present  to  the  jury,  if  not  for  the  purpose 
of  justification,  certainly  to  negative  malice,  and  to  show 
that  the  killing  was  done  in  the  heat  of  passion.  Then  if  I 
am  correct  in  asserting  that  this  could  be  given  in  evidence 
for  the  purpose  of  showing  hot  blood,  then  it  seems  to  me 
clear  that  any  evidence  which  goes  to  corroborate  or  to  sus- 
tain this  theory,  is  admissible.  The  prisoner  not  only  had 
the  right  to  give  his  own  version  of  it,  to  the  jury,  but  he 
should  have  been  permitted  to  introduce  any  other  evidence 
which  would  tend  in  any  degree  to  strengthen  or  corroborate 
his  testimony'  in  this  regard.  Having  this  right,  and  re- 
lating these  facts  to  the  jury  himself,  it  became  a  question 
for  the  consideration  of  the  jury,  and  it  may  be  very  material 
that  his  evidence  should  have  corroboration.     Therefore,    if 
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he  could  show  that  the  deceased,  shortly  before  the  killing, 
stated  that  he  intended  to  do  the  very  thing  which  Trail  charges 
that  he  did  do,  and  on  account  of  which  he  says  he  was  pro- 
voked and  angered  until,  in  the  difficulty  which  followed, 
the  life  of  the  deceased  was  taken,  he  certainly  should  have 
had  the  right  to  do  so.  Trail  says  that  the  deceased  did  it, 
and  if  this  evidence  had  been  permitted  to  go  to  the  jury, 
they  would  have  had  before  them  evidence  that  the  deceased 
said  he  intended  so  to  do,  and  that  evidence,  taken  in  con- 
nection with  the  evidence  of  Trail,  that  he  did  do  it,  would 
be  strongly  corroborative  of  the  evidence  of  the  defendant 
There  can  be  no  question  but  what  if  the  deceased  had  been 
charged  with  an  assault  upon  the  daughter,  that  this  evi- 
dence would  have  been  admissible.  If  so,  I  fail  to  see  why 
it  is  not  admissible  in  favor  of  the  father  upon  the  charge  of 
slaying  the  assailant  of  his  daughter.  For  these  reasons,  I 
think  the  evidence  should  have  been  admitted. 


CHARLESTON 

State  f\  Dorr  and  McElwain. 
Submitted  February  7,  1906.      Decided  March  6,  1906. 

1 .  Bail —  Forfeit  ure. 

A  recognizance  given  in  a  criminal  proceeding,  conditioned  for 
the  appearance  of  the  accused  before  a  circuit  court  on  the  first 
day  of  a  certain  term  thereof,  and  that  h»  will  not  depart  thence 
without  leave  of  court,  can  only  be  forfeited  by  calling  the  aecused 
upon  the  recognizance  at  some  time  during  the  term,  and  if  he 
fails  to  appear,  by  entering   his  default  of  record,     (p.  193.) 

2.  Same. 

If  the  term  at  wliich  the 'accused  is  recognized  to  api)ear 
adjourns  without  his  default  having  been  entered  of  record,  the 
recognizance  cannot  therafter  be  forfeited,  and  the  recognizors 
will  be  discharged  from  liability  thereunder,     (p.  193.) 

3.  Same — Scire  Farias. 

In  a  proceeding  by  scire  facias  lipon  a  recognizance  given  in  a 
criminal  proceeding,  oyer  of  the  recognizance  and  of  the  record 
upon  which  it  is  founded,  may  be  demanded,     (p.  190.) 
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Error  to  Circuit  Court,  Webster  County. 

Action  by  the  State  against  C.  P.  Dorr  and  P.  M.  Mc- 
Elwain. Judgment  for  defendants,  and  plaintiff  brings 
error. 

Affirmed. 

C.  W.  May,  Attorney-General,  for  the  State. 
Hall  Bros.,  for  defendants  in  error. 

Sanders,  Judge: 

William  Kesler,  being  charged  with  a  felony,  had  his  pre- 
liminary hearing  before  Vincent  Hararick,  a  justice  of  Web- 
ster county,  on  the  23rd  day  of  August,  1904,  which  resulted 
in  the  prisoner  being  committed  to  jail  to  await  the  action  of 
the  grand  jury.  On  the  first  day  of  September  next  thereafter, 
a  recognizance  in  the  penalty  of  $500  was  executed  by  Kes- 
ler, with  the  defendants,  C.  P.  Dorr  and  P.  M.  McElwain,  as 
his  sureties,  conditioned  for  the  appearance  of  the  prisoner 
before  the  judge  of  the  circuit  court  of  said  county  on  the 
first  day  of  the  next  term  thereafter,  and  not  to  depart 
without  leave  of  court,  and  to  answer  the  action  of  the  grand 
jury  upon  such  charge.  At  the  term  of  court  at  which  the 
prisoner  was  recognized  to  appear,  which  was  on  the  11th 
day  of  November,  1904,  an  indictment  was  found  and  re- 
turned against  Kesler  upon  the  charge  for  \vhich  he  was  ex- 
amined and' committed  by  the  justice.  At  the  next  term  of 
court  therefter,  which  was  on  the  11th  day  of  January,  1905, 
Kesler  was  called  upon  his  recognizance,  and  he  not  appear- 
ing, his  default  was  entered,  and  a  scire  facias  aw^arded  against 
the  defendants,  C.  P.  Dorr  and  P.  M.  McElwain,  his  sure- 
ties, requiring  them  to  appear  before  the  court  on  the  first 
day  of  the  next  term,  to.  show  cause  why  judgment 
should  not  be  entered  against  them  upon  the  recognizance. 
The  mre  facias  being  issued  and  returned,  the  defendants 
appeared  and  craved  oyer  of  the  recognizance  and  record, 
which  it  was  claimed  showed  the  forfeiture  thereof,  and  of 
the  indictment,  and  record  showing  its  findings,  and  there- 
upon demurred  to  the  scire  facia^^  which  demurrer  was  sus- 
tained, and  the  action  dismissed,  to  which  judgment  the  State 
applied  for  and  obtained  a  writ  of  error. 

There  are  several  reasons  advanced  by  the  defendant  in 
error  to  support  the  action  of  the  court  in  sustaining  the  de- 
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demurrer  and  dismissing  the  action,  one  of  which  is  that  the 
bond  was  given  for  the  appearance  of  Kesler  at  the  next 
term  of  the  circuit  court  thereafter,  which  was  held  in  No- 
vember, 1904,  and  at  that  term  he  was  not  called  ux)on  his 
recognizance,  and  his  default  entered  of  record,  and  not  hav- 
ing been  so  called,  the  fact  that  he  was  called  at  the  suc- 
ceeding term,  held  in  January,  1905,  and  his  default  en- 
tered, could  not  operate  to  forfeit  the  recognizance.  In 
disposing  of  this  question,  it  will  be  necessary  to  know  what 
the  circuit  court,  in  passing  upon  the  demurrer,  should  have 
considered, as  it  does  not  appear  from  the  sche  facias  when  the 
default  of  Kesler  was  entered,  and  the  writ  awarded.  While 
it  is  not  assigned  as  error  in  the  petition,  yet  in  the  argu- 
ment, upon  behalf  of  the  plaintiflf  in  error,  it  is  insisted  that 
the  defendants  in  error  could  not  claim  oyer  of  the  record 
showing  the  forfeiture  of  the  recognizance, and  the  indictment 
and  the  record  showing  its  finding,  but  that  in  determining 
the  sufficiency  of  the  ftcire  faclm  upon  demurrer,  the  writ 
itself,  together,  with  the  recognizance,  after  oyer  claimed, 
could  only  be  looked  to.  Chitty's  Pleading,  441,  says: 
"Oyerisnotdemandable  of  a  record;  nor  of  a  recognizance." 
And  in  Andrews  Stephens'  Pleading,160,  it  is  also  said:  ''Oyer 
was  formerly  demandable,  not  only  of  deeds,  but  of  records 
alleged  in  pleading,  and  of  the  original  writ  also;  but  by  the 
present  practice  it  is  not  now  granted  either  of  a  rec- 
ord or  an  original  writ."  And  2  Saunders'  PI.  &  Ev., 
839,  says:  ''Oyer  is  not  demandable  of  a  writ;  nor  of  a 
record.'' 

But  whatever  question  there  may  be  elsewhere  as  to  tliis 
mode  of  procedure,  it  seems  to  be  the  law,  in  this  State  and 
in  Virginia,  that  oyer  is  demandable  of  a  record  and  recog- 
nizance. In  Stale  y.  3lcCow?i,  24  W.  Va.  620,  oyer  was 
claimed  of  the  record  upon  which  the  f^clre  facias  was  founded, 
which  was  granted,  and  the  demurrer  overruled.  tIui>GE 
Grerx,  in  delivering  the  opinion  of  the  Court,  said:  "The 
record  on  which  the  scire  facias  was  awarded,  is  a  part 
thereof,  as  oyer  was  claimed  by  the  defendant."  And  in 
Wood  v.  Caminonwealth^  4  Rand.  329,  it  is  said:  "A  party 
may  plead  nul  t!el  record,  and  if  upon  inspection  by  the 
Court,  the  record  is  not  such  as  is  described  in  the  pleadings, 
he  will  have  judgment;  or  he  may  claim  oyer  of  the  record. 
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which  makes  the  record  a  part  of  the  pleadings  in  that 
case;  18  Vin.  Abr.,  184,  pi.  20-21,  and  when  it  is  spread  upon 
the  record  by  oyer,  if  the  party  admits  that  the  record  of 
which  oyer  is  given  him  is  the  true  record,  and  relies  that  it 
does  not  support  the  pleadings  or  scire  facias^  it  seems  to  me 
that  he  should  not  deny  that  there  is  such  a  record,  by  plea; 
but,  that  he  ought  to  demur,  upon  the  ground  that  it  varies 
from  the  pleadings  or  scire  /acAw."  And,  also,  in  the  case 
of  Ilntsanpiller'^s  Admr  v.  Stover^ s  Admr,^  12  Grat.  579, 
a  scire  f  acids  was  brought  to  revive  a  judgment,  and  de- 
fendant pleaded  payment,  and,  objection  was  made  by  the 
defendant  that  the  court  improperly  permitted  the  judgment 
sought  to  be  revived  to  go  in  evidence,  because  it  appeared 
that  the  judgment  was  against  Hutsonpiller  alone,  while  the 
scire  faciu^  set  out  a  judgment  against  him  and  Paulser 
Huber,  jointly,  and  the  court,  by  Lee,  Judge,  after  saying 
that  it  was  difficult  to  determine  whether  the  office  judg- 
ment was  set  aside  as  to  both  defendants  or  Hutsonpiller 
alone,  says:  "  But  the  question  of  variance  does  not  in  fact 
arise  in  this  case.  To  raise  it,  the  party  should  have  pleaded 
«tf/^/^/ /•<?<?orrf,  which  would  have  put  the  plaintiff  in  the 
scire  facias  to  the  production  of  a  record  such  as  was  al- 
leged; or  he  should  have  craved  oyer  of  the  record,  and  de- 
murred.^' Citing  Wood  v.  Coiamonwealth^  supra.  Common- 
icealth  V.  Fidks^  94  Va.  586,  is  where  a  recognizance  was 
taken  by  the  circuit  court,  which  was  subsequently  declared 
forfeited  and  a  scire  facias  awarded  thereon,  and  upon  its 
return  the  recognizors  appeared  and  craved  oyer  of  the  re- 
cognizance, and  demurred  to  the  scire  facias,  A  recognizance 
taken  either  by  a  justice  or  by  the  circuit  court,  is  a  matter 
of  record,  and  we  think,  under  the  .authorities  cited,  oyer  is 
demandable  of  it. 

We  have,  throughout  this  opinion,  referred  to  the  writing 
in  question  as  a  recognizance,  but  while  we  have  so  referred 
to  it,  it  is  because  it  has  been  proceeded  upon  by  scire  facias. 
It  is  not  in  the  common  law  form  of  a  recognizance,  but  is  a 
bond  with  conditions,  signed  by  the  parties  and  approved  by 
the  justice  of  the  peace.  It  does  not  even  appear  that  the 
parties  signed  in  the  presence  of  the  justice,  or  acknowledged 
it  before  him.  A  recognizance  is  where  the  prisoner  and  his 
recognizors  appear  before  the  court  or  justice  and  acknowl- 
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edge  themselves  to  be  indebted  to  the  State  in  a  certain  sum, 
upon  a  certain  condition,  which  is  entered  upon  the  record, 
and  thereby  becomes  a  part  of  it.  While  the  writing  may 
not  be  in  the  form  of  a  recognizance,  yet,  under  our  statute, 
if  it  possesses  the  essentials  of  a  recognizance,  it  cannot  be 
quashed  simply  for  informality.  Code,  chapter  156,  section 
20:  ''No  recognizance  shall  be  quashed,  or  in  any  manner 
affected  or  impaired  by  reason  of  any  informality  therein,  if 
it  sufficiently  appear  therefrom  what  was  intended  thereby." 
And  then  it  is  provided  in  section  10,  chapter  162,  of  the 
Code,  that  no  action  or  judgment  or  recognizance  shall  be 
defeated  or  arrested  by  reason  of  any  defect  therein,  if  it  ap- 
pear to  have  been  taken  by  the  court  or  officer  authorized  to 
take  it,  and  be  substantially  sufficient.  But  while  these  sec- 
tions thus  provide,  yet  it  must  be  remembered  that  they  speak 
of  a  recognizance,  and  it  would  seem  that  it  should,  at  least, 
have  the  essentials  to  constitute  it  such.  A  recognizance  cer- 
tainly, whether  it  assumes  the  form  of  a  bond,  or  the  usual 
form  of  a  recognizance,  should  be  acknowledged  before  the 
court  or  officer  taking  it.  ''A  recognizance  is  an  obligation 
of  record,  entered  into  before  some  court  or  magistrate  duly 
authorized  to  take  it,  with  condition  to  do  some  particular 
act.  In  criminal  cases  the  usual  condition  is  for  the  accused 
to  appearand  stand  trial.  A  bail  bond  is  an  obligation  under 
seal  given  by  the  accused  with  one  or  more  sureties,  and 
made  payable  to  the  proper  officer,  with  condition  to  be  void 
upon  performance  by  the  accused  of  such  acts  as  he  may  le- 
gally be  required  to  perform.  A  recognizance  differs  from  a 
bail  bond  merely  in  the  nature  of  the  obligation  created. 
The  former  is  an  acknowledgment  of  record  of  an  existing 
debt;  the  latter,  which  is  attested  by  the  signature  and  seal 
of  the  obligor,  creates  a  new  obligation."  3  Am.  &  Eng. 
Ency.  Law,  686-687.  But  the  question  as  to  whether  or  not 
the  bond  sought  to  be  recovered  upon  here  should  be  treated 
as  a  recognizance  upon  which  a  scire  facias  could  be  awarded, 
is  not  raised  by  counsel,  and  we  deem  it  unnecessary  to  de- 
cide this  question,  because,  even  putting  it  upon  the  ground 
that  it  is  a  recognizance,  under  our  statute,  regardless  of  its 
informality,  still  the  action  of  the  circuit  court  in  sustaining 
the  demurrer  will  have  to  be  upheld  for  another  reason. 
Code,  chapter  156,  section  16,  provides  that  where  a  justice 
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considers  that  there  is  sufficient  cause  for  charging,  one  with 
an  offense,  that  the  commitment  shall  be  for  trial,  and  the 
recognizance  be  for  the  appearance  in  the  circuit  court  on 
some  day  of  the  term  then  being  held,  or  on  the  first  day  of 
the  next  term  thereof,  and  under  section  3  of  chapter  162  of 
the  Ck>de,  it  is  provided  that  the  bond  shall  be  conditioned 
for  the  appearance  of  the  accused  before  the  court,  judge  or 
justice  before  whom  the  proceeding  on  such  charge  will  be, 
at  such  time  as  may  be  prescribed  by  the  court  or  officer 
taking  it,  to  answer  for  the  offense  with  which  such  person  is 
charged,  and  shall  not  depart  thence  without  leave  of  the 
court,  judge  or  justice.  The  recognizance  in  this  case  is  con- 
ditioned: "Now  if  the  said  William  Kesler  shall  appear  be- 
fore the  judge  of  the  circuit  court  of  Webster  county  on  the 
first  day  of  the  next  term  thereof,  and  not  depart  thence 
without  leave  of  the  court,  and  shall  answer  the  said  action 
of  the  gi-and  jury,  then  this  obligation  be  void,  else  of  force." 
It  is  claimed  by  the  defendant  in  error  that  the  recognizance 
required  the  appearance  of  Kesler  at  the  November,  1904, 
term  of  the  circuit  court,  and  it  became  the  duty  of  the  court 
at  that  term  to  call  the  prisoner  upon  his  recognizance,  and  if 
he  failed  to  appear,  to  enter  his  default  upon  the  record,  and 
declare  the  recognizance  forfeited,  and  unless  this  was  done, 
it  operated  to  discharge  the  recognizors.  It  appears,  as  we 
have  observed,  that  at  the  November  term,  1904,  no  order 
was  entered  showing  that  Kesler  was  called  upon  his  recog- 
nizance, and  that  he  failing  to  appear,  his  default  entered  of 
record  and  his  recognizance  declared  forfeited,  but  that  at 
the  succeeding  term,  January,  1905,  he  was  called  upon  his 
recognizance,  and  failing  to  appear,  it  was  declared  forfeited, 
and  a  scire  facias  awarded  thereon.  In  determining  this 
question,  it  will  be  necessary  to  consider  that  part  of  section 
7,  chapter  162,  Code,  which  says:  "When  a  person,  under 
recognizance  in  a  criminal  case,  either  as  a  party  or  witness, 
fails  to  perform  the  condition  thereof,  if  it  be  to  appear  be- 
fore a  court,  his  default  shall  be  recorded  therein."  In  State 
V.  Za?nbert^  44  W.  Va.  308,  it  was  held  to  be  necessary  to  call 
the  accused  upon  his  recognizance,  and  to  enter  his  default 
of  record,  in  order  to  charge  the  recognizors,  and  that  the 
record  is  the  only  evidence  as  to  whether  or  not  this  has  been 

done.     But  the  question  as  to  when  the  accused  should  be 
Id 
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called  upon  his  recognizance  and  his  default  entered  of  record, 
has  not  been  decided  in  this  State,  but,  from  the  very  terms 
of  the  recognizance,  it  would  seem  that  this  should  be  done 
at  the  term  of  court  at  which  he  is  recognized  to  appear.    In 
this  case,  the  undertaking  of  the  recognizors  was  that  the 
accused  should  appear  on  the  first  day  of  the  next  term  of 
court  thereafter,  and  not  depart  thence  without  leave.    Did 
he  appear,  and  did  he  depart  without  leave?     There  is  noth- 
ing upon  the  record  which  answers  this  question.     If  he  did 
not  appear,  and  his  case  was  not  disposed  of  he  should  have 
been  required  to  enter  into  a  new  recognizance.     Who  knows 
but  what  the  party  was  present  in  court  every  day  of  the  term 
to  answer  to  any  indictment  returned  against  him.    He  was  not 
called  to  answer,  and  the  court  adjourned  without  his  having 
been  called.     Now,  can  it  be  said  that  this  provision  of  the 
recognizance,  which  says  he  shall   nqt  depart  thence  with- 
out leave  of  court,  means  that  the  recognizors  stipulate 
that  they  should  be  bound  not  only  that  he  would  appear 
on   the  first  day  of  the   term,  and  during  the  remainder 
of  that  term,   but  that  they  should  be  bound  for  his  ap- 
pearance from  term  to  term  to  respond  to  the  indictment, 
until   it    was   finally  disposed    of.      This  certainly   cannot 
be  the  meaning  of  this  provision,  because  the  condition  is 
that  the  accused  shall    appear  on  the   first  day   and   not 
depart  thence  without  leave  of  court,  that  is,  not  depart  the 
court  at  that  term  without  leave.      And  when  the  court  ad- 
journed,  without  the  prisoner  having  been  called  upon  his 
recognizance,  it  would  seem  that  he  was  given  leave  to  de- 
part.    In  State  v.  Machey^  55  Mo.  51,  it  was  held  that  where, 
pursuant  to  the  terms  of  a  recognizance,  a  prisoner  presented 
himself  at  the  term  of  court  therein  named,  and  remained 
in  court  during  the  term,  ready  to  obey  its  order,  and  no 
measures  were  taken  to  commit  him,  or  otherwise  secure  his 
appearance  at  any  subsequent  term,  on  adjournment  the  bond 
would  be  discharged,  and  could  not  be  forfeited  by  the  fail- 
ure of  the  prisoner  to  present  himself  at  a  subsequent  term. 
It  may  be  said  that  in  the  case  at  bar,  the  prisoner  did  not 
present  himself.    There  is  nothing  to  show  that  he  did;  neither 
is  there  anything  to  show  that  he  did  not  do  so.     We  may  pre- 
sume that  he  did,  inasmuch  as  he  was  not  declared  to  be  in 
default.     An  indictment  was  returned  against  him  at  that 


W.Va.]  State  v.  Dorr  and  McElwain.  195 

term,  but  he  was  not  called  to  answer  it.  This  was  the  time 
that  the  defendants  in  error  obligated  themselves  that  he 
should  appear  and  answer.  They  did  not  agree  to  be  bound 
for  his  appearance  at  a  subsequent  term.  The  state  is  the 
moving  party.  It  is  the  duty  of  the  state  to  call  for  the 
prisoner  to  answer  the  charge  if  any  should  be  preferred 
against  him.  The  prisoner  has  a  bond  to  appear  there  at 
that  time,  and  he  is  supposed  to  be  there,  and  when  his  pres- 
ence is  desired,  he  should  be  called  upon  to  appear,  and  if 
Dot  called  and  his  default  entered  at  that  term,  his  bond  can- 
not be  forfeited  at  a  subsequent  term.  See,  also,  State  v. 
Moore^  57  Mo.  App.  662.  "If  a  recognizor  fail  to  api)ear  at 
the  term  to  which  he  is  recognized,  and  forfeit  is  not  then 
taken,  it  cannot  be  taken  at  a  subsequent  term.  The  recog- 
nizance, in  such  case,  is  inoperative,  and  the  bail  discharged." 
The  recognizance,  in  this  case,  was  conditioned  for  the  ap- 
pearance of  the  accused  on  the  first  day  of  the  next  term  of 
the  circuit  court  of  his  county,  to  answer  the  state  of  an  in- 
dictment for  forgery,  and  abide  the  order  of  the. court,  and 
not  to  depart  therefrom  without  leave  thereof.  This  recog- 
nizance is  equally  as  broad  in  its  terms-as  the  one  we  are 
considering,  and  there  the  court  held  that  default  must  be 
entered  at  the  term  to  which  the  defendant  was  recognized 
to  appear.  To  the  same  effect,  see  McGuirey.  State^  124 
Ind.  536.  And,  also,  in  the  case  of  Swank  v.  State^  3  Ohio 
St.  Rep.  429,  it  is  held:  "A  recognizance  in  a  criminal  case 
conditioned  *that  the  prisoner  appear  at  the  next  term  and 
thereafter,  from  day  to  day,  and  abide  the  judgment  of  the 
court,  and  not  depart  the  court  without  leave,'  binds  the 
surety  for  the  appearance  of  the  prisoner  during  the  first 
term  of  the  court  only,  and  if  the  court  adjourns  without 
making  any  order,  the  sureties  are  exonerated  from  their 
recognizance,"  and,  speaking  in  this  case,  the  court  said: 
"Before  the  expiration  of  the  term,  it  is  the  duty  of  the 
state  to  have  the  prisoner  called,  require  a  new  recognizance 
for  his  appearance  at  the  next  term  thereafter,  and  on  failure 
of  the  prisoner  to  enter  into  the  new  recognizance,  he  should 
be  committed  to  jail."  In  the  case  of  Keef haver  v.  Coinmoix- 
v^ealth,  2  Pa.  Rep.  241,  Chief  Justice  Gibson  says:  "Re- 
cognizances, being  for  the  appearance  at  the  next,  and  not  at 
*ny  succeeding  term,  are  to  be  discharged  at  the  end  of  the 
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term  by  committing  the  prisoners,  delivering  them  on  bail, 
or  setting  them  at  large.  But  to  avoid  the  trouble  of  renew- 
ing the  security,  it  is  sometimes  the  practice,  when  the  bail 
consent,  to  forfeit  the  recognizance  and  respite  it  until  the 
next  term;  and  this  answers  the  purpose  perfectly  well."  In 
the  case  of  People  v.  Derby ^  1  Parker's  Crim.  Rep.  392,  it 
was  held:  "A  recognizance,  conditioned  for  the  appearance 
of  M.  at  the  next  court  of  sessions,  to  be  held  in  the  court 
house  at  the  city  of  H.,  to  be  tried  by  a  jury  on  two  indict- 
ments for  forgery,  is  to  be  construed  as  requiring  the  ap- 
pearance of  M.  at  the  next  court  of  sessions  to  be  held  in  the 
city  of  H.  and  not  at  the  next  court  of  sessions  to  be  held  at 
which  a  jury  shall  be  summoned.  And  where  such  a  recog- 
nizance was  taken  in  January,  1851,  and,  at  a  court  of  ses- 
sions, held  in  June  following,  M.  was  defaulted  and  his 
recognizance  declared  forfeited  and  ordered  to  be  prosecuted, 
and  in  an  action  on  the  recognizance,  it  appeared  that  a  reg- 
ular term  of  the  court  of  sessions  had  been  held  at  that  place 
in  March  of  the  same  year,  though  no  jury  had  been  sum- 
moned to  attend  at  such  March  term,  it  was  held,  that  no 
breach  of  the  condition  of  the  recognizance  had  been  shown, 
and  judgment  was  given  for  the  defendant."  In  People  v. 
Hauler^  1  Denio,  (N.  Y.)  454,  it  is  said:  "Where,  in  a 
declaration  on  a  recognizance  entered  into  by  a  party  and  his 
sureties  for  the  appearance  of  the  former  at  the  next  general 
sessions,  to  answer,  &c.,  and  to  obey  the  order  of  the  court 
and  not  depart  without  leave,  &c.,  the  plaintiffs  averred  that 
at  the  then  next  term  of  the  sessions,  the  recognizance  was 
respited  and  continued  until  and  to  a  succeeding  term,  and 
assigned  for  a  breach,  that  at  such  succeeding  term  the  de- 
fendant made  default  in  appearing;  held^  that  no  sufficient 
breach  of  the  condition  was  shown,  and  that  the  declaration 
was  insufficient." 

In  Goodwin  v.  The  Governor^  1  Stew.  &  P.,  (Ala.)  465,  it- 
is  held  that  where  a  party  has  been  recognized  to  appear  at  a 
particular  term  to  answer  for  a  breach  of  the  peace,  and  the 
state  takes  no  steps  towards  a  forfeiture  of  the  recognizance 
(no  indictment  or  presentment  being  preferred  or  continu- 
ance had)  such  failure  operates  as  a  discontinuance,  and  dis- 
charges the  accused.  And,  also,  in  State  v.  Murdocky  59 
Keb.  521,  it  is  held:     "A  recognizance  in  a  bastardy  proceed- 
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ing,  conditioned  that  the  accused  'shall  be  and  appear  before 
the  district  court  on  the  first  day  of  the  next  term  thereof, 
and  appear  thereat  from  day  to  day  to  abide  the  order  of  the 
court'  is  limited  to  the  term  at  which  it  exacts  the  appear- 
ance. A  continuance  of  the  cause  to  a  subsequent  term  of 
court  is  not  within  the  contract  of  the  recognizance,  and,  if 
made,  a  non-appearance  of  accused  at  the  term  to  which  the 
continuance  carries  the  cause  is  not  a  breach  of  such  recogni- 
zance." The  Supreme  Court  of  Georgia  holds:  "Before 
bail  in  a  criminal  case  can  be  made  liable,  the  record  must 
show  that  the  principal  was  called  and  did  not  appear." 
Parkv,  State,  4  Ga.  329. 

In  view  of  the  conclusion  we  have  reached,  it  is  not  neces- 
sary to  refer  to  the  other  grounds  assigned  in  support  of  the 
demurrer. 

There  being  no  error  in  the  judgment  complained  of,  it  is 
affirmed. 

A'ffirined. 


CHARLESTON 
State  v.  Dillard. 

Submitted  February  20,  1906.     Decided  March  6,  1906. 

1.  HoMicnjE— *S^^AD<few«<? — Burden  of  Proof . 

Upon   a  trial  for  murder,  where   the  killing   is   admitted,  and 

the  defendant  relies   upon  self-defense,  the  burden   is  upon  him 

to  establish   such   defense  to   the    satisfaction  of  the  jury.  (p. 
199.) 

2.  Same. 

Where,  upon  a  trial  for  murder,  the  evidence  introduced  by 
the  state  to  establish  the  homicide,  tends  to  show  extenuating 
circumstances,  this  does  not  relieve  the  defendant  of  the  bur- 
den of  establishing  self-defense,  if  it  is  relied  on,  to  the  satis- 
faction of  the  jury;  but  the  circumstances  so  shown  are  proi>er 
to  be  considered  by  the  jury  in  arriving  at  their  verdict,  (p. 
199.) 

3.  SkKR— Intoxication  as  Dtfense. 

Upon  a  trial  for  murder,  it  is  not  error  to  refuse  to  instruct  the 
jury  that  if  they  believe  the  prisoner,  at  the  time  of  the   killing, 
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was  so  intoxicated  as  to  be  incapable  of  deliberation  and  premedi- 
tation, he  should  not  be  found  guilty  of  murder  in  the  first  degree, 
where  there  is  evidence  tending  to  show  that  the  defendant  had 
previously  designed  the  killing,  and  became  voluntarily  intoxicated 
for  the  purpose  of  committing  the  o^ense.  The  instruction  should 
also  present  this  theory  to  the  jury.     (p.  200.) 

4.  Criminal  Law — Instructions, 

Where  the  jury  are  instructed  upon  the  law  relating  to  a  partic- 
ular subject,  it  is  not  error  to  refuse  to  give  other  instructions  to 
the  same  effect,  as  the  court  need  not  repeat  instructions  already 
substantially  given,    (p.  202.) 

5.  Homicide — Appeal — Recieic. 

It  is  peculiarly  within  the  province  of  the  jury  to  weigh  the  evi- 
dence upon  the  question  of  self  defense,  and  the  verdict  of  a  jury 
adverse  to  that  defense  will  not  be  set  aside  unless  it  is  manifestly 
against  the  weight  of  the  evidence,     (p.  204.) 

Error  to  Circuit  Court,  Mercer  County. 
Lewis  Dillard  was  convicted  of  murder  and  brings  error. 

Affirmed. 

A.  M.  Sutton,  for  plaintiff  in  error. 

C.  W.  May,  Attorney-General,  for  the  State. 

Sanders,  Judge: 

This  is  a  writ  of  error  to  a  judgment  of  the  criminal  court 
of  Mercer  county,  convicting  the  defendant,  and  sentencing 
him  to  the  penitentiary  for  the  term  of  ten  years,  for  the 
murder  ot  Bob  Banner. 

The  prisoner,  upon  his  trial,  asked  the  court  to  give  to 
the  jury  eleven  instructions,  four  of  which  were  given,  but 
the  court  refused  to  give  instructions  5  to  11,  which  ruling 
of  the  court,  in  refusing  said  instructions,  is  assigned  as 
error. 

While  the  refusal  of  instruction  No.  3  is  assigned  as  error 
in  the  petition,  still  counsel  for  the  defendant,  in  his  brief, 
does  not  advance  any  reason  in  support  of  this  assign- 
ment; in  fact,  it  is  not  insisted  that  it  was  error  to  re- 
ject this  instruction,  and,  inasmuch  as  it  appears  to  have 
been  properly  refused,  it  will  not  be  further  referred  to. 

As  instructions  6  and  8  present  practically  the  same  ques- 
tion, they  will  be  dealt  with  collectively.  The  defendant  ad- 
mits the  killing,  and  relies  upon  self  defense  to  excuse  him. 
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and  these  instructions  present  the  theory  that  if  there  is  a 
reasonable  doubt  as  to  whether  or  not  the  killing  was  done 
in  self  defense,  the  jury  should  acquit.  It  has  always  been 
the  law  in  this  State,  which  has  been  reiterated  time  and  time 
again,  that  where  a  homicide  is  proven  and  the  prisoner  re- 
lies upon  self  defense,  the  burden  is  upon  him  to  establish 
such  defense  by  a  preponderance  of  the  evidence.  There  is 
no  principle  of  criminal  law  better  settled  and  more  firmly  in- 
trenched than  this,  and  to  have  given  these  instructions 
would  have  been  a  violation  of  this  fundamental  rule.  But, 
in  justice  to  counsel  for  the  defendant,  it  is  proper  to  say  that 
in  his  brief  he  admits  the  stability  of  this  doctrine,  but 
claims  that  it  is  inapplicable  here;  that  it  only  applies  where 
the  homicide  has  been  proven,  and  where  nothing  else  ap- 
pears from  the  evidence  of  the  State,  and  that  it  has  no  ap- 
plication where  the  State,  in  proving  the  homicide,  presents 
facts  which  negative  malice,  and  which  go  to  show  that 
the  act  was  justifiable.  We  fail  to  appreciate  the  distinc- 
tion undertaken  to  be  drawn.  The  fact  that  the  State,  in 
proving  the  homicide,  shows  facts  from  which  it  may  be 
concluded  that  there  is  no  malice,  or  that  the  killing  was  jus- 
tifiable, cannot  alter  the  rule  that  where  self  defense  is  re- 
lied upon,  it  must  be  established  by  a  preponderance  of  the 
evidence.  But  these  facts  introduced  by  the  State  in  proving 
the  corpiiH  delicti^  and  which  at  the  same  time  show,  or  tend 
to  show,  want  of  malice,  or  that  the  killing  was  in  self  de- 
fense, are  to  be  considered  in  determining  whether  or  not 
the  evidence  does  preponderate  in  favor  of  self  defense. 
When  the  homicide  is  shown  or  admitted,  it  is  then  for  the 
jury  to  determine  from  all  the  facts,  whether  or  not  self- 
defense  has  been  shown,  and  it  is  immaterial  whether  the 
evidence  relied  upon  to  show  such  defense  is  disclosed  by 
the  witnesses  for  the  State  or  those  for  the  defendant;  for 
the  jury,  at  last,  must  say,  from  all  the  evidence,  whether 
or  not  such  defense  has  been  established  by  a  preponderance 
of  the  testimony.  State  v.  Cottrill,  52  W^  Va.  363;  State 
V.  Johnson,  49  W.  Va.  684;  State  v.  Hatiield,  48  W.  Va. 
561;  State  v.  StaUy,  45  W.  Va.  792;  State  v.  Jone^,  20  W. 
Va.  764. 

Instruction    No.  7  tells  the  jury  that  the  evidence  that  the 
defendant  was  reputed  to   be   a  peaceable  and  quiet  citizen 
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is  not  to  be  lightly  disregarded  by  them,  and  that  the  pro- 
duction of  such  eridence  will  be  sufficient  upon  which  to 
base  a  reasonable  doubt  as  to  the  guilt  of  the  accused.  One 
fault  we  find  in  this  instruction  is  that  it  invades  the 
province  of  the  jury  by  telling  them  the  weight  which 
should  be  given  to  the  evidence.  They  are  told  that  the 
evidence  is  not  to  be  lightly  disregarded.  As  to  how  the 
evidence  should  be  regarded,  and  what  weight  it  should  have, 
should  be  left  entirely  with  the  jury,  to  be  by  them  taken 
and  considered  in  connection  with  all  other  facts  and  circum- 
stances of  the  case.  Then  it  assumes  that  the  good  character 
of  the  defendant  has  been  shown,  and  states  that  the  mere 
fact  one  accused  of  crime  produces  evidence  of  good  character 
may  be  sufficient  evidence  on  which  to  base  a  reasonable 
doubt  as  to  his  guilt.  A  court  should  not  invade  the  prov- 
ince of  the  jury  by  t.^lling  them  what  weight  should  be  given 
to  the  evidence.  It  is  the  duty  of  the  jury  to  consider  such 
evidence  in  connection  with  all  the  other  evidence  and  cir- 
cumstances of  the  case,  and  to  give  it  just  such  bearing  and 
weight  as  it  should  have.  It  is  peculiarly  within  their 
province  to  determine  its  true  weight  and  credibility.  To 
have  given  this  instruction  would  have  l^een  tantamount  to 
telling  the  jury  that  the  defendant  had  shown  good  character, 
and,  therefore,  it  of  itself  is  sufficient  to  create  a  reasonable 
doubt  as  to  his  guilt. 

It  is  undertaken  to  be  presented  by  instructions  Nos.  9  and 
10  that  if  the  defendant,  at  the  time  of  the  killing,  was  in 
such  condition  from  intoxication  as  to  render  him  incapable 
of  deliberation  and  premeditation,  that  he  should  not  be  found 
guilty  of  murder  in  the  first  degree.  When  there  is  evidence 
tending  to  show  that  one  who  is  charged  with  murder  was  so 
intoxicated  at  the  time  of  the  killing  as  to  render  him  inca- 
pable of  deliberation  and  premeditation,  he  is  entitled  to  an 
instruction  presenting  this  theory  to  the  jury.  It  is  the  law 
that  where  one  is  so  intoxicated  as  to  be  incapable  of  deliber- 
ation and  premeditation,  he  cannot  be  guilty  of  murder  in 
the  first  degree.  But  this  rule  does  not  apply  to  one  who  has 
formed  a  wilful,  deliberate  and  premeditated  design  to  take 
the  life  of  another,  and,  in  pursuance  of  such  design,  volunta- 
rily makes  himself  drunk  for  that  purpose,  and  while  in  that 
condition  accomplishes  the  act  which  he  previously  designed. 
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State  V.  RoUnson,  20  W.  Va.  713;  State  v.  Welch,  36  W. 
Va.  690;  State  v.  Davis,  52  W.  Va.  224.  The  evidence  of 
the  State  shows  that  just  before  the  killing,  the  defendant 
had  been  drinking,  and  that  just  after  the  killing,  he  was 
very  much  intoxicated.  He  denies  that  he  was  intoxicated  at 
all,  and  in  his  testimony  does  not  rely  upon  the  fact  that  he 
was  incapable  of  deliberation  or  premeditation,  but  seeks 
to  justify  the  act  upon  ground  of  self  defense.  This 
is  a  binding  instruction.  By  it,  the  jury. are  told  that  if  they 
believe  from  the  evidence  that  the  defendant,  at  the  time  of 
the  killing,  was  so  intoxicated  as  to  render  him  incapable  of 
•deliberation  and  premeditation,  that  they  should  not  find  him 
guilty  of  murder  in  the  first  degree.  This  proposition  would 
be  correctly  presented  if  there  were  no  facts  or  circumstances 
showing  that  the  defendant  had  previously  designed  to  take 
the  life  of  the  deceased,  and  had  voluntarily  become  drunk 
for  that  purpose,  but  where  there  is  any  evidence  to  show 
that  he  became  intoxicated  for  this  specific  purpose,  after  hav- 
ing previously  designed  the  killing,  then  such  an  instruction 
would  not  be  proper  without  presenting  this  theory,  also.  In 
■other  words,  this  instruction  practically  says  that  under  any 
and  all  circumstances,  where  one  charged  with  murder  is 
shown  to  have  been,  at  the  time  of  the  killing,  so  intoxicated 
as  to  destroy  his  capacity  for  deliberation  and  premeditation, 
that  a  first  degree  verdict  cannot  be  found,  while  it  is  only 
true  if  these  facts,  only,  exist,  and  it  does  not  api)ear  that 
the  defendant  became  drunk,  voluntarily,  for  the  purpose  of 
<5oramitting  the  act.  Then,  is  there  any  evidence  which  would 
call  for  this  additional  theory  to  be  presented  by  this  instruc- 
tion? The  facts  are  that  an  intense  unfriendly  feeling  had, 
for  some  time,  existed  between  the  defendant  and  the  de- 
ceased. That  it  was  so  bitter  that  each  had  frequently  threat- 
ened to  take  the  life  of  the  other,  and  that  on  the  day  of  the 
killing,  the  defendant,  in  company  with  another,  went  to  the 
town  of  Pocahontas  and  procured  whiskey,  and,  on  his  re- 
turn, went  to  the  home  of  the  deceased  and  took  his  life. 
These  facts  are  sufficient  to  call  for  the  embodiment,  in  this 
instruction,  of  this  additional  provision.  And,  moreover,  the 
refusal  of  this  instruction,  assuming  that  the  defendant  was 
-entitled  to  it,  is  certainly  not  prejudicial  error,  because  the 
verdict  is  for  murder  in  the  second  degree,  and  the  only  pur- 
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I)ose  of  the  instruction  is  to  reduce  the  grade  of  the  offense 
from  murder  in  the  first  to  murder  in  the  second  degree. 

By  instruction  No.  11  it  is  attempted  to  define  extenuating 
circumstances.  This  instruction  tells  the  jury  that  extenu- 
ating circumstances,  in  order  to  reduce  the  degree  of  criminal 
guilt,  as  contemplated  in  law,  are  such  circumstances  as  would 
lead  a  reasonable  man,  in  self  defense,  to  repel  an  attack  by 
an  enemy,  or  of  entering  into  a  combat  under  hot  blood  and 
provocation.  This  instruction  was  properly  rejected.  In  the 
first  place,  it  is  clearly  misleading,  and,  in  the  second  place, 
it  was  completely  covered  by  instruction  No.  4,  given  for  the 
defendant.  The  court,  in  that  instruction,  told  the  jury  that 
if  the  defendant  was  attacked  by  another  in  such  manner  as 
to  place  him  in  danger  of  his  life  or  great  bodily  harm,  and 
that  he  believed,  and  had  good  reason  to  believe  that  he  was 
in  danger  of  death  or  great  bodily  harm  by  reason  of  such 
attack,  that  he  had  a  right,  under  the  law,  in  repelling  such 
attack,  to  use  such  force  as  was  necessary,  even  to  the  taking 
of  life. 

The  defendant  also  assigns  as  error  that  the  court  gave 
five  instructions  for  the  State,  but  in  argument  there  is  no 
objection  pointed  out  to  instructions  1  and  2,  which,  we 
think,  were  clearly  proper,  and  the  objection  to  4  and  5  is 
that  the  burden  of  proof  never  shifted  to  the  defendant,  and 
that  the  presumption  of  malice  was  negatived  by  the  State's 
own  evidence,  or,  at  least,  that  it  left  the  question  of  ma- 
liciousness and  criminal  intent  uncertain.  What  was  said 
in  reference  to  instructions  6  and  8,  offered  by  the  defendant, 
and  refused,  is  a  sufficient  answer  to  the  objection  pointed 
out  to  these  instructions. 

Instruction  No.  8  is  complained  of,  because  it  is  merely  an 
abstract  definition  of  a  reasonable  doubt,  and  is  not  limited 
to  the  case.  This  instruction  tells  the  jury  that  a  reasonable 
doubt  is  not  a  mere  vague  or  fanciful  doubt,  but  that  it  is 
one  for  which  a  reason  can  be  given,  and  that  if  they  doubt 
as  men,  they  should  doubt  as  jurors,  and  that  if  they  do  not 
doubt  as  men,  they  should  not  doubt  as  jurors.  This  in- 
struction is  not  subject  to  the  criticism  advanced.  It  seems 
to  present  to  the  jury  a  proper  definition  of  a  reasonable 
doubt.  This  the  State  was  entitled  to  ask,  and  the  jury  to 
have,  at  the  hands  of  the  court.     An  instruction  of  practically 
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the  same  import  was  held  good  in  State  y.  Kellison,  56  W» 
Va.  697. 

Complaint  is  made  that  the  court,  over  the  objection  of 
the  defendant,  permitted  the  witness,  J.  H.  Mitchell,  ta 
testify  that  the  deceased,  on  the  morning  of  the  day  he  was 
killed,  told  him  that  he  had  been  injured  in  the  mines,  and 
would  go  home  and  not  return  to  work  that  day.  This  evi- 
dence was  not  material,  but,  at  the  same  time,  it  could  not 
have  in  the  slightest  affected  the  finding  of  the  jury.  And, 
then,  again,  the  fact  that  he  was  injured  that  morning,  and 
was  not  working  that  afternoon,  on  account  of  the  injury, 
was  proved  by  Mary  Coleman,  a  witness  for  the  State, 
and  the  fact  that  Banner  said  he  was  hurt  and  would 
not  work  was  simply  a  reiteration  of  that  fact,  and 
that  he  was  hurt  is  not  controverted  or  attempted  to  be  dis- 
counted. 

It  is  claimed  that  the  court  should  have  allowed  Dr.  J.  P. 
McNutt  to  testify  as  to  the  seriousness  of  the  wound  given 
by  the  officer.  Huff,  to  the  defendant  when  he  was  arrested, 
to  show  the  feeling  or  prejudice  of  the  officer,  who  w  as  intro- 
duced as  a  witness.  We  cannot  see  how  the  seriousness  of  the 
wound  would  tend  to  show  the  feeling  of  the  witness  toward 
the  defendant.  The  fact  that  the  officer  shot  him  twice,  is  in 
evidence.  If  the  purpose  of  this  testimony  is  to  show  that  Huff 
entertained  a  hostile  feeling  toward  the  defendant,  and  if  it 
could  be  used  for  this  purpose,  the  fact  of  the  shooting 
would  be  that  which  would  demonstrate  it,  and  not  the 
seriousness  of  the  wound.  This  evidence  was  properly  re- 
jected. And,  even  though  this  evidence  was  admissible  on 
the  ground  that  the  defendant  had  the  right  to  show  it  for 
the  purpose  of  establishing  the  fact  that  the  officer  enter- 
•  taioed  an  ill  feeling  toward  him,  yet  its  rejection  could  not 
be  prejudicial  to  him,  because  the  evidence  of  the  officer 
has  no  bearing  on  the  case.  He  only  states  that  he  was 
summoned  to*  assist  in  arresting  the  defendant;  that  he  went 
to  Simmons;  found  the  defendant  in  some  weeds,  and  that 
he  was  lying  down  on  his  right  side,  with  his  feet  toward  the 
officer,  and  with  his  pistol  pointed  toward  him.  This  evidence 
could,  in  no  possible  way,  have  any  bearing  upon  the  ques- 
tion at  issue. 

As  the  case  now  stands,  we   have  only  to  inquire  whether 
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the  verdict  is  supported  by  the  evidence,  as  the  refusal  of 
the  trial  court  to  set  it  aside  is  assigned  as  error.  This 
was  peculiarly  a  jury  question,  they  being  the  triers  of  the 
facts  and  invested  with  the  power  to  weigh  the  evidence,  and 
test  the  credibility  6f  witnesses.  State  v.  JVeimnan,  49  W. 
Va.  724.  They  have  the  right  to  believe  or  disbelieve 
witnesses,  and,  possessing  this  power,  and  having  found  a 
verdict  against  the  defendant,  which  was  approved  by  the 
trial  court,  it  will  not  be  disturbed,  unless  it  be  very  plain 
that  it  is  erroneous.  The  killing  is  admitted,  and  the  de- 
fendant relies  upon  self  defense  to  excuse  him.  He  pre- 
sented this  theory  of  his  case  to  the  jury,  which  was  dis- 
credited by  them,  after  having  heard  all  the  evidence,  and 
having  seen  the  witnesses.  They  listened  to  the  defendant's 
version  of  the  affair,  and  having  found  against  him,  this 
Court  cannot,  under  the  well  settled  legal  rules,  disturb 
their  finding.  We  not  only  conclude  that  the  verdict  cannot 
be  set  aside,  because  of  a  lack  of  sCifficient  evidence  to  sup- 
port it,  but  are  constrained  to  view  it  as  eminently  just; 
and  the  judgment  of  the  criminal  court  is,  therefore,  af- 
firmed. 

A  finned. 


CHARLESTON 

Smith  v.  South  Penn  Oil  Co. 

Submitted  January  23,  1006.     Decided  March  6,  1906. 

1 .      MiN Es  AND  Ml N EUALS— 0?7  Leaae —  Con  fitruction . 

The  following  clause  in  a  lease  for  oil  and  gas  purposes  imposes 
no  obligation  to  pay  rent:  "Provided,  however,  that  this  lease 
shall  become  null  and  void  and  all  rights  hereunder  shall  cease  and 
determine  unless  a  well  shall  bo  completed  on  the  said  premises 
within  three  (3)  months  from  the  date  hereof,  or  unless  the  lessee 
shall  pay  at  the  rate  of  sixty-five  and  25-100  (65  25-100)  dollars, 
quarterly,  in  advance,  for  each  additional  three  months  such  com- 
pletion is  delayed  from  the  time  above  mentioned  for  the  comple- 
tion of  such  well  until  a  well  is  completed."     (p.  200.) 
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2.  Saice — Liabilities  of  Lessee. 

If,  after  having  drilled  one  unproductive  well  under  such  a  lease, 
and  paid  commutation  money  until  the  completion  thereof,  the 
lessee  is  permitted  to  drill  another,  without  making  further  pay- 
ments, and  without  notice  that  any  compensation  will  be  demanded 
or  required  of  him  for  such  further  use  and  occupation  of  his 
premises,  none  can  be  recovered,    (p.  209. ) 

3.  Same — Conduct  of  Parties, 

Such  a  contract  being  ambiguous  as  to  what  shall  constitute  a 
completed  well,  the  conduct  of  the  parties,  in  treating  the  comple- 
tion of  an  unproductive  well  as  an  act  sufficient  to  vest  in  the  lessee 
a  right  to  make  further  exploration  without  additional  payments,  is 
conclusive  upon  them,  under  the  principle  of  practical  construc- 
tion,    (p.  208.) 

Error  to  County  Court,  Tyler  County. 

Action  by  Albert  H.  Smith  against  the  South  Penn  Oil 
Co.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Judgment  reversed,  and  judgment  for  defendant  rendered. 

A.  B.  Fleming,  R.  F.  Fleming,  C.  Powell,  and  Thos.  P. 
Jacobs,  for  plaintiff  in  error. 

J.  V.  Blair,  J.  H.  Strickling,  and  M.  K.  Duty,  for  de- 
fendant in  error. 

POFFENBARGER,  JuDGE! 

Judgment  for  $217.50,  with  interest  and  costs,  was  ren- 
dered by  the  circuit  court  of  Tyler  county,  on  a  demurrer  to 
evidence,  against  the  South  Penn  Oil  Company,  in  favor  of 
Albert  H.  Smith,  in  an  action  of  assxiinpslt^  for  compensation 
for  the  use  and  occupation  of  real  estate,  and  said  South  Penn 
Oil  Company  seeks  a  reversal  of  said  judgment. 

Possession  of  the  land  was  taken  and  held  under  a  lease 
executed  to  defendant  for  oil  and  gas  purposes,  containing 
no  e3q)ress  covenant,  binding  the  lessee  either  to  drill  a  well 
or  pay  rent.  The  only  covenants  are  to  deliver  in  the  pipe 
lines,  to  the  credit  of  the  lessors,  their  heirs  and  assigns,  one- 
eighth  of  the  oil  produced  and  saved  from  the  premises;  to 
pay  $200.00  per  year  for  the^gas  from  each  gas  well  on  the 
premises,  the  product  of  which  is  marketed  and  used  off  of 
the  premises;  to  locate  all  wells  so  as  to  interfere  as  little  as 
possible  with  the  cultivated  portions  of  the  farm;  and  to  pay 
all  damages  to  growing  crops  by  reason  of  operations.  Then 
follows  this  clause: 
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"Provided,  however,  that  this  lease  shall  become  null  and 
void  and  all  rights  hereunder  shall  cease  and  determine  un- 
less a  well  shall  be  completed  on  the  said  premises  within 
three  (3)  months  from  the  date  hereof,  or  unless  the  lessee 
shall  pay  at  the  rate  of  sixty-five  and  25-100  (65  25-100)  dol- 
lars, quarterly,  in  advance,  for  each  additional  three  months 
such  completion  is  delayed  from  the  time  above  mentioned 
for  the  completion  of  such  well  until  a  well  is  completed. 
Such  payments  may  be  made  direct  to  the  lessors  or  deposited 
to  their  credit  in  McKim  Post  Office,  Tyler  county,  W.  Va." 

The  lease  bears  date  January  18,  1896.  Seven  payments 
of  $65.25  each,  for  delay  in  drilling,  were  made,  and  a  well 
was  completed  in  December,  1897.  The  lessee  then  aban- 
doned the  premises  until  the  spring  of  1899,  when  it  re-en- 
tered thereon  and  completed  another  well  in  May  of  that  year. 
Both  wells  were  unproductive  and  the  tools,  machinery  and 
appliances  were  finally  removed  from  the  premises  in  January 
or  February,  1900.  This  action  was  brought  for  rent  for  the 
whole  period  from  January  18,  1898,  until  January  18, 1900, 
at  the  rate  of  $65.25  per  quarter. 

Barring  the  fact  of  actual  occupancy  and  use  of  the  leased 
premises,  this  case  is  governed  by  the  principles  announced 
in  Snodgrdss  v.  South  Penn  Oil  Co.^  47  W.  Va.  509,  follow- 
ing the  case  of  Glasgow  v.  Qcls  Co.^  152  Pa.  Sta.  48.  The 
lease  contains,  not  a  covenant  to  pay  rent,  but  only  a  clause, 
giving  to  the  lessee  the  option  or  privilege  of  paying  a  specific 
sum  every  three  months  in  advance,  as  a  means  of  keeping 
the  lease  alive  and  operative.  It  was  not  bound  to  do  so  and 
could,  without  the  violation  of  any  terms  in  the  lease,  allow 
its  rights  to  be  forfeited  and  to  cease  and  determine  by  fail- 
ure to  drill  a  well  or  pay  said  sum.  It  merely  gave  the 
privilege  of  extending  the  lease  by  periodical  payments  of 
the  amount  specified. 

The  declaration,  however,  is  not  predicated  upon  any  cove- 
nant in  the  lease.  The  demand  is  for  the  use  and  occupation 
of  the  land  "by  the  said  defendant  at  its  special  instance  and 
request,  and  by  the  sufferance  and  permission  of  the  said 
plaintiff  for  a  long  space  of  time  before,  then  elapsed,  had, 
held,  used,  occupied,  possessed  and  enjoyed."  But  there  is 
no  evidence  of  any  occupancy  otherwise  than  under  the  lease 
and  for  the  purposes  therein  expressed,  and  that  instrument 
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imposes  no  obligation.  It  simply  permitted  occupation  and 
use  for  the  purpose  of  exploring  for  oil  and  gas.  The  lessors 
may  have  had  it  in  their  power  to  prevent  the  second  entry 
upon  the  property,  but  if  so,  they  waived  that  right  and  took 
the  benefit  of  the  large  expenditures  incident  to  the  drilling 
of  the  second  well.  It  was  not  an  occupation  and  use  for  the 
sole  benefit  of  the  lessee,  but  for  the  mutual  benefit  of  both 
parties.  As  one  unsuccessful  exploration  had  been  made, 
and  the  lessee  was  permitted,  without  objection,  to  drill  an- 
other well,  under  a  contract  indefinite  and  uncertain  as  to  the 
rights  of  the  parties  after  the  drilling  of  such  a  well,  what 
should  be  deemed  a  completed  well  being  undefined  by  the 
Iea$e,  this  conduct  on  the  part  of  both  lessors  and  lessee 
amounted  to  a  practical  construction  thereof.  The  lessee 
claimed  the  right  to  go  on  and  put  down  another  well  with- 
out making  additional  payments  for  continuance  of  the  lease 
until  completion  thereof,  and  the  lessors,  by  their  silence  and 
acquiescence,  assented  and  agreed  to  this  interpretation  of 
the  contract,  and,  having  done  so,  cannot  now  set  up  a  claim 
for  rent.  The  testimony  of  the  plaintiff  makes  this  theory 
plain.  He  said:.  "I  had  a  chance  to  lease  my  land,  but 
when  the  people  wanting  it  would  learn  the  situation  they 
said  they  didn't  want  it  while  the  South  Penn  Company  have 
a  lease  on  it,  but  said  if  I  could  get  it  released  they  would 
take  my  land.  Then  I  spoke  to  M.  K.  Duty  and  asked  him 
to  speak  to  them  and  see  if  they  w^ould  not  give  it  up,  and  he 
wrote  to  them  and  they  answered  back."  But  what  they  said 
is  not  stated.  The  witness  did  not  produce  the  letter  nor 
prove  its  contents  and  he  further  testified  that  he  did  not  en- 
ter into  a  written  lease  or  further  agreement  with  the  lessee, 
concerning  the  drilling  of  the  second  well.  The  applications 
of  this  rule  are  many  and  varied.  (See  Page  Con.,  section 
1126.)  It  cannot  avail  against  the  plain  terms  of  a  deed  or 
other  contract  and  the  conduct  of  a  party,  relied  upon  as  ex- 
pressive of  his  understanding  of  the  contract,  must  be  posi- 
tive and  unequivocal,  and  it  must  appear  that  he  was  cogni- 
zant of  the  actual  intention  of  the  other  party.  Id.  But  all 
these  circumstances  are  combined  here.  Smith,  suspecting  a 
claim  by  the  lessee  of  right  to  make  further  exploration  with- 
out paying  additional  amounts,  addressed  an  inquiry  to  it  to 
verify  his  suspicion.     In  response  thereto   the  second  well 
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was  soon  afterwards  put  down,  without  any  objection  or  de- 
mand for  payment  of  rent.  It  is  plain,  therefore,  that,  in 
the  opinion  of  both  parties,  the  lessee,  by  drilling*  the  first 
well,  though  unproductive,  acquired  the  right  to  make  further 
exploration  without  payment  of  additional  commutation 
money.  The  decisions  of  this  (^Jourt  afford  a  number  of  illus- 
trations of  the  application  of  this  principle.  Heatherly  v. 
Banh  31  W.  Va.  70;  Scraggs  v.  Hill,  37  W.  Va.  460;  Cm- 
Up  V.  Cain,  19  W.  Va.  438,  441;  Burst  v.  Hurst ,  7  W.  Va. 
299;  CapertoTi^H  Admr,  v.  Caperton^s  Heirs,  36  W.  Va.  479; 
Chapman  v.  Coal  Co.,  54  W.  Va.  193.  That  the  deed  is 
ambiguous  as  to  what  is  sufficient  to  vest  a  right  of  explora- 
tion, without  payment  of  money,  admits  of  no  doubt.  It 
declares  that  it  shall  remain  in  force  for  the  term  of  ten 
ten  years,  and  then  provides  that  it  shall  cease  and  determine 
"unless  a  well  shall  be  completed"  on  the  premises  within 
three  months,  or  unless  the  lessee  shall  pay  a  certain  amount 
of  money  every  three  months  "until  a  well  is  completed.'' 
What  kind  of  a  well?  Some  are  productive  and  some  are 
unproductive,  and  it  costs  a  considerable  amount  of  money 
to  put  down  either  kind.  The  question  is,  not  what,  in  point 
of  fact  or  law,  constitutes  a  well,  but  what  is  a  well  within 
the  meaning  of  the  deed?  No  court  or  jury  is  able  to  an- 
swer it  as  well  as  the  parties  themselves,  and  they  have  re- 
sponded by  their  conduct.  It  is  not  intended  here  to  intimate 
that  the  drilling  of  an  unproductive  well  vested  any  right  in 
the  lessee  other  than  that  of  exploration  as  aforesaid,  or  ab- 
solved it  from  any  further  duty  in  the  premises  in  case  it 
desired  to  hold  the  property  for  the  full  terra  specified. 
Principles  relating  to  this  subject  are  discussed  fully  in 
Bridge  water  Gas  Co,  v.  Parish  Fork  Oil  Co.,  51  W.  Va.  583; 
SteeUmith  v.  Gartlan,  45  W.  Va.  27;  TJrpman  v.  Lowther 
Oil  Co.,  53  W.  Va.  501. 

In  view  of  the  foregoing  principles  and  conclusions,  the  er- 
ror of  the  court,  in  overruling  the  defendant's  demurrer  to  the 
evidence,  is  manifest.  The  judgment  will,  therefore,  be  re- 
versed, the  demurrer  to  the  evidence  sustained  and  judgment 
rendered  for  the  plaintiff  in  error,  with  its  costs  in  the  court 
below  as  well  as  in  this  Court. 

Judgment  reversed  and  judgment  for  defendant. 
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CHARLESTON 

BURKHEIMER  V.    NATIONAL  MuTUAL  B.  &  L.  ASSOCIATION. 

Submitted  January  31,  1906.     Decided  March  6,  1906. 

I 

1.  Building  and  Loan  Associations — Dues-. Maturing   Stock — Disso- 
lution of  Contract. 

Suspension,  by  a  building  and  loan  association,  of  the  payment 
of  dues  on  its  stock  by  its  members,  for  an  unreasonable  time,  so 
as  to  work  a  material  departure  from  its  general  plan  and  scheme 
of  satisfying  loans,  made  to  its  members,  of  the  ultimate  value  of 
their  shares  of  stock,  by  maturing  the  stock,  affords  ground  for 
dissolution  of  the  contractual  relations  existing  between  it  and  a 
member  to  whom  such  loan  has  been  made.     (p.  213.) 

2.  Building  and  Loan  Association^— Dissolution  of  Contract—Amend- 
ment  to  By-Laws. 

A  borrower  is  not  estopped  from  demanding  such  dissolution,  un- 
der such  circumstances,  by  his  having  voted  for  an  amendment  to 
the  by-laws  of  the  association,  conferring  upon  its  directors  power 
to  suspend  payment  of  dues.    (p.  216. ) 

3.  Same — Mismanagement —  Withdrawal  of  Borrowing  Member. 

When,  by  reason  of  gross  mismanagement  of  a  building  and  loan 
association,  a  member,  who  has  borrowed  from  it  the  ultimate 
value  of  the  stock  subscribed  by  him,  has  the  right  to  sever  his  re- 
lations with  it,  and  elects  to  do  so,  he  is  to  be  charged  with  the 
amount  of  the  loan  and  legal  interest  thereon  from  the  date  on 
which  he  received  the  money,  and  credited  with  the  interest  and 
premium  paid,  until  the  date  on  which  his  right  to  withdraw  ac- 
crued, and  the  value  of  his  stock  as  of  said  date,  as  nearly  as  the 
same  can  be  ascertained,  making  due  deductions  for  his  share  of  the 
expenses  and  losses  sustained  up  to  that  date;  and,  on  the  balance 
thus  found  to  be  due  from  him,  he  is  to  be  charged  with  interest  and 
credited  with  all  payments  thereafter  made  by  him,  whether  on 
account  of  dues,  interest  or  premium;  and,  in  applying  credits,  be- 
fore, on  and  after  said  date,  the  rule  governing  partial  payments  is 
to  be  observed  and  followed,     (p.  217.) 

4.  Same — Premiuxns 

A  building  and  loan  association  contract  of  loan,  stipulating  for 
the  payment  of  a  monthly  premium,  limited  to  a  certain  number 
of  payments,  is  not  violative  of  the  provisions  of  section  26  of  chap- 
ter 54  of  the  Code  of  1899,  relating  to  the  premium  in  such  con- 
tracts,   (p.  211.) 

6.     FoBEiGN   Building  and   Loan  Associations— IJi^'A^  to   Transact 
Business  in  this  State 

Failure  of  a  foreign  building  and  loan  association  to  comply  with 
14 
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the  provisions  of  section  30  of  chapter  54  of  the  Code  of  1899,  does 
not  preclude  it  from  transacting  business  in  this  State,    (p.  211.) 

C.     Bill  in  Cka^^cbky— Allegations — Answer. 

An  allegation  in  a  bill,  which,  by  reason  of  its  vagueness  and  un- 
certainty, fails  to  show  materiality  of  its  subject-matter,  need  not 
be  answered,     (p.  211.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Suit  by  Wra.  M.  Burkheimer,  Jr.,  against  The  National 
Mutual  Building  and  Loan  Association  of  New  York  et  al. 
From  a  decree  fixing  the  amount  owing  from  the  plaintiff  to 
defendant  Building  and  Loan  Association,  said  association 
appeals. 

Seversed, 

Wyatt  &  Graham,  for  appellant. 

SiMMS  &  Enslow  and  L.  D.  Isbell,  for  appellee. 

POFFENBARGER,  JUDGE  : 

On  a  bill  in  equity,  filed  by  William  M.  Burkheimer,  Jr., 
against  the  National  Mutual  Building  and  Loan  Association, 
of  New  York,  for  a  settlement  and  adjudication  of  the  amount 
due  on  the  loan  made  by  said  association  to  him,  on  the  basis 
of  a  simple,  straight  loan,  by  application  to  the  debt  of  all 
sums  paid  as  dues,  interest  and  premiums,  under  the  rule  of 
partial  payments,  on  the  theory  that  the  contract  between 
the  plaintiff  and  said  association  never  was  a  legal  building 
and  loan  association  contract,  or,  if  it  ever  was  such,  that, 
by  misconduct  on  the  part  of  the  association,  or  departure 
from  its  plan,  the  contract  has  ceased  to  be  a  building  and 
loan  association  contract,  and  for  the  cancellation  of  the  deed 
of  trust  by  which  payment  of  the  loan  is  secured,  the  circuit 
court  of  Cabell  county  adjudged  and  decreed,  in  conformity 
with  the  prayer  of  the  bill,  that  there  was  due  said  association 
the  sum  of  $1.50,  which  amount,  with  interest  thereon  from 
the  date  of  the  decree,  was  decreed  in  its  favor,  and  it  has 
appealed,  claiming  a  much  larger  amount. 

In  Thompson  v.  National  Mutwil  Building  and  Loan  As- 
sociation, 57  W.  Va.  551,  (50  S.  E.  756),  the  validity  of  the 
contracts  of  the  appellee  was  assailed,  because  of  the  provis- 
ions of  its  by-laws  and  form  of  contract,  respecting  payment 
of  the  premium,  and  an  effort  was  made  to  defeat  the  enforce- 
ment of  its  contract,  under  the  principles  announced  by  this 
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Court  in  G-raj/  v.  Baltimore  Building  a/nd  Loam.  Association^ 
48  W.  Va.  164,  Floyd  v.  Loan  and  Investment  Co.^  49  W. 
Va.  327,  and  other  similar  cases.  But,  on  examination  of  the 
contract,  this  Court  concluded  that,  as  the  premium  stipulated 
for  was  not  payable  indefinitely  and  until  maturity  of  the 
stock,  as  in  the  other  contracts,  held  to  be  usurious  for  that 
reason,  but  was  limited  to  ninety-six  payments,  it  was  suffi- 
ciently definite  and  certain,  being  a  fixed  premium  payable  in 
instalments,  and,  therefore,  was  not  violative  of  the  building 
and  loan  statute  of  this  State.  This  ground  of  invalidity, 
though  set  up  in  the  bill,  is  not  relied  upon  here. 

Failure  of  the  appellee  to  record,  in  the  secretary  of  state's 
office,  its  articles  of  association  and  by-laws,  as  required  by 
section  30  of  chapter  54  of  the  Code,  is  alleged  as  ground  for 
holding  the  contract  invalid,  on  the  theory  that  the  appellee 
has  not  acquired  the  right  to  do  business  in  this  State  as  a 
building  and  loan  association.   In  Thompson  v.  National  Mu- 
t^iaJ  Building  and  Loan  Association^  cited,  this  precise  ques- 
tion was  raised  and  it  was  expressly  held,  on  principles  an- 
nounced in  Toledo  Tie  dt  Lumber  Co.  v.  Thomas,  33  W.  Va. 
566,  that  such  failure  did  not  deprive  the  corporation  of  the 
right  to  do  business  in  the  state  as  a  building  and  loan  associ- 
ation.    No  reason  is  perceived  why,  in  respect  to  this  re- 
quirement, a  building  and  loan  association  should  be  regarded 
as  standing  otherwise  than  as  other  foreign  corporations.    It  is 
not  the  purpose  of  this  statute  to  discriminate  between  foreign 
;     corporations  on  the  ground  of  their  character  or  the  nature 
I     of  their  business.     It  has  no  special  application  to  building 
and  loan  associations.     It  is  a  general  statutory  regulation, 
applicable  to  all  foreign  corporations,  not  denying  to  them 
j    the  right  to  do  business  in  the  State,  but  subjecting  them  to 
I    fines  and  penalties  for  non-compliance  therewith. 
I        Another  ground  of  attack  is  failure  of  the  association  to 
'.    comply  with  the  laws  of  the  State  of  New  York.     Just  what 
is  meant  by  this  allegation  is  not  very  clear.     It  is  both  gen- 
eral and  uncertain.     It  reads  as  follows:    ''The  plaintiff  now, 
however,  alleges  and  charges  that  said  Association  has  not 
complied  with  the  statutory  requirements  of  the  State  of  New 
York  so  as  to  permit  said  Association  to  come  within  the  ben- 
efits granted  by  the  statute  of  the  State  of  New  York  to 
Buildinig  &  Loan  Associations,  but  that  it  has  failed  to  prop- 
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erly  file  and  record  its  articles  of  Association  as  provided  by 
the  laws  of  the  State  of  New  York,  which  is  a  prerequisite 
before  it  is  permitted  to  do  business  as  such  Building  &  Loan 
Association  in  the  State  of  West  Virginia."  It  is  not  alleged 
that  there  has  been  a  failure  to  file  and  record  the  articles  of 
association,  but  only  that  they  have  not  been  properly  filed 
and  recorded.  The  bill  does  not  charge  that  any  law  of  the 
State  of  New  York  requires  articles  of  association  to  be  tiled 
and  recorded  as  a  pre-requisite  to  the  right  to  do  business,  as 
a  building  and  loan  association  in  the  State  of  New  York,  or, 
to  the  right  of  a  New  York  building  and  loan  association  to 
transact  business  in  another  state,  but  only  that  it  is  a  pre- 
requisite to  the  right  to  do  business  as  a  building  and  loan 
association  in  the  State  of  West  Virginia.  No  statute  of  this 
State,  so  far  as  we  are  able  to  see,  denies  to  a  foreign  corpo- 
ration the  right  to  do  business  here  because  of  failure  to 
strictly  comply  with  every  regulation  prescribed  by  the  laws 
of  its  own  state.  But  if  we  had  such  a  statute,  this  allega- 
tion is  too  indefinite  and  uncertain.  The  bill  admits  tlie  cor- 
porate existence  of  the  defendants.  It  is  sued  as  such,  and 
the  only  fault  found  with  it  is  its  failure  to  file  and  have  re- 
cordeil  its  articles  of  association  in  some  office  or  place  not 
specified  or  indicated.  Where  and  how  are  they  to  be  filed? 
In  alleging  failure  to  perform  duty,  the  bill  must  show  what 
that  duty  is.  "It  may  be  affirmed  as  an  elementary  rule  of 
the  most  extensive  influence,  that  the  bill  should  state  the 
right,  title,  or  claim  of  the  plaintiff  with  accuracy  and  clear- 
ness; and  that  it  should,  in  like  manner,  state  the  injury,  or 
grievance,  of  which  he  complains."'  Story  Eq,  PI.,  section 
241.  If  it  alleged  that,  by  the  laws  of  the  State  of  New 
York,  such  articles  of  association  are  required  to  be  filed  in  a 
particular  office,  and  that  they  have  not  been  so  filed,  then 
the  court  could  look  to  the  laws  of  that  state  as  evidence, 
to  sustain  the  allegation,  and  the  defendant  would  be  apprised 
of  what  is  relied  upon  as  a  failure  of  duty,  working  fatal 
infirmity  in  its  organization  or  contract.  Can  it  be  forced 
by  such  a  general  allegation  to  produce  evidence  of  strict  and 
full  compliance  with  every  statutory  provision  of  the  laws 
of  New  York,  relating  to  corporations?  How  can  it  know 
whether  the  omitted  act  is  material  without  an  indication  as 
to  what  it  is?     Some  statute  are  mandatory  and  some  direc- 


W.Va.]      Burkheimer  v.  B.  &  L.  Association.  213 

tory.  What  is  the  character  of  the  one  which  is  said  to  have 
been  violated?  How  can  anybody  tell?  The  opposite  party 
is  entitled  to  notice.  He  is  not  required  to  respond  to  a  drag- 
net allegation.  Certainty  is  one  of  the  essentials  of  pleading. 
Story's  Eq.  PI.,  sections  28,  240,  241;  WelUhurg  i&c.  B.  R. 
Co,  V.  Traction  Co.,  48  S.  E.  746,  750;  Billingsley  v.  Men- 
ear,  44  W.  Va.  651;  Vance  Shoe  Co.  v.  Haught,  41  W.  Va. 
274;  Zell  Guano  Co.  v.  Heatlierly,  38  W.  Va.  409;  Pyles  v. 
furniture  Co.,  30  W.  Va.  123;  Nenoberger  v.  ^S^elU,  51  W. 
Va.  624,  639.  That  quality  is  wholly  wanting  in  so  much  of 
the  bill  as  relates  to  this  matter. 

A  serious  matter  is  presented,  however,  by  the  charge  that 
the  building  and  loan  association  has  practically  abandoned 
its  whole  plan  and  scheme,  by  an  indefinite  suspension  of 
dues,  continued  for  the  long  period  of  nearly  seven  years,  to- 
wit,  from  the  first  day  of  June,  1898,  until  the  29th  day  of 
April,  1905,  when  its  answer  was  filed  in  this  cause.  The 
loan  was  made  in  1893,  from  which  date  the  plaintiff  paid 
(lues,  interest  and  premiums  until  May  31, 1898,  but  not  reg- 
ularly and  promptly.  On  the  20th  day  of  April,  1898,  the 
by-laws  of  the  association  were  amended  so  as  to  confer  upon 
the  directors  authority  to  suspend  payment  of  dues  on  all 
shai-es,  at  any  time,  by  a  two-thirds  vote,  for  such  period  of 
time  as  to  them  might  seem  l)est.  Under  the  authority  thus 
conferred,  they  did  suspend  payment  of  dues  on  all  shares, 
borrowed  and  unborrowed,  from  the  first  day  of  June,  1898, 
and,  so  far  as  this  record  shows,  have  never  resumed  the  col- 
lection thereof.  But  they  required  the  payment  of  interest 
and  premium  on  the  loan  during  the  period  of  suspension 
and  gave  to  the  borrowers  the  right  to  make  such  payments, 
on  account  of  the  principal  of  their  debts,  as  they  might  wish 
to  pay,  and  represented  that  there  should  be  a  consequent 
reduction  in  the  interest  and  premium  to  be  collected.  Un- 
der this  arrangement,  the  plaintiff  continued  to  pay  interest 
and  premiums  until  the  l7th  day  of  July,  1900,  and  also  to 
pay  money  in  lieu  of  dues  until  the  9th  day  of  June,  1900, 
amounting  to  the  sum  of  $180.00.  He  having  ceased  to 
make  further  payments,  the  directors,  on  the  12th  day  of 
June,  1900,  ascertained  the  value  of  his  stock  to  be  $456.44, 
applied  said  sum  as  a  credit  on  the  loan  of  $1,200.00,  and 
claimed  a  balance  due  the  association  on  that  date  of  $864.49. 
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Being  of  the  opinion  that,  by  the  suspension  of  the  payment 
of  dues,  the  association  had  forfeited  its  right  to  enforce  the 
contract  as  a  building  and  loan  association  contract,  the  cir- 
cuit court  treated  the  whole  transaction  as  an  ordinary  loan, 
giving  the  plaintiff  credit  on  the  debt  for  all  suras  paid. 

As  the  contract  was  originally  a  valid  one,  it  is  difficult  to 
see  how  a  breach  thereof  on  the  part  of  the  building  and 
loan  association,  could  make  it  void  ab  initioy^  or  change  its 
character.  Up  until  the  first  day  of  June,  1898,  the  associa- 
tion, for  anytliing  that  appears  in  this  record,  literally  and 
strictly  complied  with  all  the  terms  of  the  contract.  All 
payments  made  prior  to  that  date  were  confessedly  made 
under  the  contract,  and  under  a  valid  contract.  The  effect 
of  a  breach  of  the  contract,  or  failure  of  duty,  by  the  asso- 
ciation, on  that  date,  would  be,  not  to  divest  rights  which 
had  already  attached,  nor  to  undo  things  which  had  been  done 
in  conformity  with  the  contract,but  only  to  vest  in  the  injured 
party  a  right  of  action  for  damages  or  specific  performance, 
if  he  wished  to  scand  upon  his  contract  right,  and,  if  he  did 
not  to  demand  a  rescission  of  the  contract,  or  settlement  by 
way  of  withdrawal.  These  are  elementary  principles  of  law 
which  the  courts  cannot  disregard,  how^ever  harsh  their  op- 
eration may  be.  Relief  from  a  contract  cannot  be  given  by 
the  courts  merely  because  it  is  a  hard  one  or  an  improvident 
one,  or  to  punish  somebody  for  wrong- doing.  Courts  of 
equity  have  large  powers,  it  is  true,  but  they  are  limited  to 
the  effectuation  of  equity  and  justice,  not  in  disregard  of 
contracts  or  contractual  rights,  but  upon  certain  equitable 
grounds,  springing  out  of  the  conduct  of  the  parties,  or  for- 
tuitous circumstances;  but  in  all  such  instances  they  are  care- 
ful not  to  do  injustice,  not  to  ignore  vested  rights  and  in- 
terests, and  never  to  depart  from  the  letter  of  a  contract, 
further  than  is  necessary  to  the  effectuation  of  right  and  jus- 
tice, as  they  spring  out  of  ineciuitable  conduct  of  some  of  the 
parties.  Their  office  is  not  to  execute  vengeance  or  punish 
the  wicked. 

In  becoming  a  stockholder  in  the  association  and  borrower 
from  it,  the  plaintiff  entered 'into  contractual  relations,  not 
only  with  the  association  as  a  distinct  corporate  entity,but  with 
all  its  other  members,  and  these  may  have  been  numerous. 
There  were  expenses  to  be  borne,  losses  to  be  sustained  and 
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profits  anticipated.  And  those  who  took  stock,  paid  in  their 
money  and  borrowed  money,  put  themselves  in  the  same  sit- 
uation as  the  plaintiff,  and  have  rights  and  equities  as  meri- 
torious and  sacred  as  his.  He  may  be  one  of  a  thousand 
men  who  stand  in  practically  the  same  situation.  To  give 
him  back  all  the  money  he  has  paid  in  by  way  of  credit  on 
the  amount  borrowed  by  him  would  relieve  him  from  the 
burden  of  all  the  expenses  of  the  association  and  from  lia- 
bility to  contribute  to  its  losses,  and,  if  one  after  another  of 
the  stockholders  and  borrowers  should  be  permitted  thus  to 
withdraw,  the  fund  woukl  be  exhausted  in  a  short  time. 
Five  hundred  of  the  one  thousand  would  come  out  whole 
while  the  remaining  five  hundred  would  lose  everything. 
The  association  mangement  may  have  l^een  corrupt  or  ineffi- 
cient and  the  losses  may  be  heavy  by  reason  thereof.  But 
can  a  court  of  equity  say  that,  because  this  man  has  been 
wrongfully  treated,  his  money  wasted,  and  squandered  by 
inefficient  or  corrupt  directors,  he  shall  be  psrmitted  to 
throw  the  whole  loss  upon  his  associates?  That  is  not  the 
basis  of  settlement  adopted  by  this  Court  in  the  case  of  the 
insolvency  of  building  and  loan  associations,-  in  consequence 
of  which  a  similar  state,  of  affairs  exists.  All  are  required 
to  contribute  proportionately  to  the  loss  sustained.  In 
Young  V.  Bulldhuj  Afi^ociatuni^  48  W.  Va.  512,  this  Court 
laid  down  the  following  rule,  applicable  to  such  a  situation: 
'X'pon  the  insolvency  of  a  building  association  the  dues  paid 
on  stock  by  borrowing  members  are  not  to  be  credited  on 
the  debts  of. such  members.  Upon  insolvency  of  a  building 
association,  in  winding  up  its  affairs  a  borrowing  member 
must  be  charged  with  his  debt  and  interest,  and  credited 
with  all  moneys  paid  in  by  him  except  dues  on  stock.  After 
payment  of  debts,  he  gets  his  share  of  residue,  in  the  final 
distribution  of  what  remains  after  payment  of  expenses  of 
winding  up  and  debts.  If  it  be  safe  to  all  interests  and 
practicable  to  ascertain  in  the  present  value  of  the  stock, 
the  court  may,  for  the  present  relief  of  a  borrowing  mem- 
ber, credit  that  value  of  his  stock  on  his  indebted- 
ness, without  deferring  its  application  till  the  final 
value."" 

Whether  the    plaintiff  may    sever   the  relations  existing 
between  him  and  the  association,  otherwise  than  in  the  man- 
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ner  provided  by  the  by-laws,  depends  upon  the  natare  of 
his  contract  and  his  conduct  in  reference  to  the  matter 
of  which  he  complains,  namely,  the  suspension.  At  the 
time  of  the  amendment  of  the  by-laws,  somebody  held  his 
proxy  and  voted  for  the  amendment.  Assuming:  that  the 
holder  of  his  proxy  had  authority  to  vote  for  an  amendment 
so  materially  affecting  the  contract,  it  does  not  follow  that 
the  plaintiff  assented  to  all  the  consequences  which  have  re- 
sulted from  that  amendment.  The  vesting  of  authority  in 
the  directors  to  suspend  the  payment  of  dues  and  the  sus- 
pension itself  may  have  teen  entirely  proper  and  promotive 
of  the  best  interests  of  the  association  and  all  its  stock- 
holders, including  the  borrowers.  That  the  directors  should 
have  such  power  may  }ye  altogether  proper  and  wise.  The 
possession  of  that  power  by  the  directors  is  the  remote,  not 
the  immediate  and  <lirect,  cause  of  the  injury  of  which  com- 
plaint is  made.  The  suspension  covers  a  long  period  of 
time,  and  there  is  no  suggestion  in  the  record  of  any  intention 
or  puri)ose  to  resume  payment  of  dues.  For  aught  that 
appears  here,  it  is  a  permanent  suspension,  with  a  view  to 
winding  up  and  dissolving  the  corporation.  It  has  been  held 
that  a  temporary  suspension  affords  the  borrower  no  ground 
of  defense  against  the  enforcement  of  the  obligation  of  his 
contract,  Jok?ison  v.  Building  AHSocmtlon^  104  Pa.  St. 
399;  ThompHon  v.  Building  Assocuition^  56  Ga.  350.  But 
this  could  hardly  be  deemed  a  mere  temporary  suspension. 
The  effect  of  it  is  to  cause  the  borrower  to  pay  a  large  amount 
of  interest  not  contemplated  at  the  time  of  entering  into  the 
contract.  It  also  denies  him  the  privilege  of  reducing  his 
debt  in  the  manner  contemplated,  postpones  for  years  the 
maturity  of  the  stock  and  renders  it  doubtful  as  to  whether 
it  will  ever  mature.  The  directors  in  this  instance  have  not 
only  rcciuired  the  borrower  to  pay  interest  on  the  debt, 
but  the  premium  in  addition  thereto.  These  items  amount 
to  $12.00  a  month,  $72.00  a  year,  nearly  $500.00  for  the 
period  of  nearly  seven  years.  This  is  a  considerable  amount 
of  money  to  exact  on  a  small  transaction  like  this  in  a  manner 
not  contemplated  at  the  inception  of  the  contract,  and  there 
is  no  suggestion  that  there  will  be  any  cessation  of  it.  The 
continuance  of  the  business  and  the  execution  of  the  con- 
tract substantially,    according  to  its  terms,    was   expected 
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and  relied  upon  by  the  plaintiflF  in  entering  into  it.  He 
supposed  that,  at  the  end  of  the  eight  years,  his  stock 
would  mature  and  thereby  satisfy  the  debt.  In  this  way,  he 
could,  by  small  periodical  payments,  extending  over  a  con- 
siderable period  of  time,  pay  what  was,  to  him  no  doubt,  a 
considerable  debt,  without  greatly  burdening  himself. 
Twelve  years  have  passed  and,  during  more  than,  one-half 
of  that  period,  there  has  been  an  abandonment  of  that  part 
of  the  contract  which  it  was  supposed  would  largely  con- 
tribute to  the  satisfaction  of  the  debt  at  the  end  of  the 
contemplated  period.  This  is  material  and  ought  to  afford 
ground  of  relief.  7  Thompson  on  Corporations,  section 
8796,  says:  ''In  return  for  the  undertakings  of  the  bor- 
rower in  the  transaction  of  loan  or  advancement  as  they 
have  been  ijointed  out,  there  is  an  implied  undertaking  on 
the  part  of  the  association  scheme  in  the  liquidation  of  the 
whole  of  his  indebtedness;  /.  ^.,  that  it  shall  be  by  means  of 
gradual  payment,  and  that  he  shall  participate,  and  have 
the  opportunity  of  reducing  his  liability  by  his  participation, 
in  the  profits  of  a  continuing  business,  to  be  carried  on  to 
a  fixed  end.  Where,  through  bad  management,  financial 
misfortune,  loss  of  membership,  or  any  other  cause,  the 
career  of  the  association  is  brought  to  a  premature  close,  the 
lx)rrower  is  compellable  forthwith  to  pay  the  balance  due 
from  him  on  his  security,  although  in  terms  only  given  for 
installments.  He  is,  therefore,  deprived  of  some  propor- 
tion of  the  advantages,  the  prospect  of  which  induced  him 
to  assume  the  burden  of  his  original  obligation.  There  re- 
mains nothing  to  compensate  him  for  his  liability  to  make 
up  the  premiums,  to  keep  up  stock  payments,  to  pay 
tines,  etc.  The  consideration  of  the  liability  failing,  the 
liability  itself  must,  in  a  proportionate  degree,  fail 
also.'' 

As  a  case  of  dissolution  or  inability  to  carry  out  the  con- 
tract is  not  here  fully  disclosed,  what  has  just  been  quoted 
may  not  be  applicable  in  its  full  extent  to  this  case;  but  it 
asserts  a  principle  within  which  the  case  falls.  There  has 
been  such  a  departure  from  the  plan,  and  such  an  abandon- 
ment of  some  of  its  essential  features  for  so  long  a  time,  as 
to  deprive  the  borrower  of  a  substantial  part  of  the  original 
consideration,   in  consequence  of  w^hich  he  is  entitled,  upon 
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well  settled  principles  of  law,  to  a  severance  of  his  relations 
with  the  association  on  some  equitable  and  just  basis.  Though 
there  may  be  no  cause  for  dissolving  the  corporation  and 
winding  up  its  affairs,  there  is  ample  cause  for  dissolving  the 
relations  subsisting  between  him  and  the  corporation,  just  as 
one  partner  may,  for  cause,  dissolve  a  co-partnership  or 
withdraw  from  it,  leaving  it  subsisting  as  between  the  other 
partners,  if  they  desire  to  carry  it  on.  In  such  case,  it  may 
be  that  there  is  a  technical  dissolution,  since  the  settlement 
must  be  made  on  the  same  basis  as  in  the  case  of  final  disso- 
lution and  distribution  of  all  the  assets.  But  in  every  prac- 
tical sense,  it  may  be  a  mere  withdrawal  by  one  member  of 
the  co-partnership,  and  no  reason  is  perceived  wh,v  such 
withdrawal  cannot  be  effected  in  a  corporation,  when  the  cir- 
cumstances warrant  it.  Many  of  the  principles  of  co-part- 
nership enter  into  the  relations  subsisting  between  the  mem- 
bers of  a  corporation.  On  dissolution  and  settlement  the 
same  principles  apply,  except  that  Ordinarily  there  is  no  lia- 
bility for  unpaid  debts,  and  the  legal  title  to  the  assets  is  not 
in  the  members  of  the  corporation  as  it  is  in  the  memljers  of 
a  co-partnership.  A  dissolution  of  a  partnership,  for  cause, 
puts  an  end  to  it,  but  its  termination  does  not  imply  that  it 
never  had  any  existence.  When  the  cause  which  gives  right 
to  a  dissolution  arises,  it  does  not  vitiate  the  contract  from 
the  beginning.  On  settlement  it  is  treated  as  having  been  a 
valid  binding  obligation  from  the  beginning  until  the  date  uf 
dissolution. 

In  the  application  of  general  principles,  some  variation 
must  always  be  made  to  accommodate  them  to  the  nature  of 
the  case  and  its  peculiar  circumstances.  This  is  not  a  co- 
partnership nor  is  it  an  ordinary  corporation.  The  borrow- 
ing stockholder  sustains  a  dual  relation  to  the  corporation, 
and,  through  it,  to  his  corporate  associates.  In  one  aspect 
he  is  a  debtor,  the  amount  due  from  him  constituting  part  of 
the  assets  of  the  corporation  to  which  its  creditors  may  look 
for  satisfaction  of  their  demands  and  to  which,  after  the  sat- 
isfaction of  the  claims  of  creditors,  payment  of  expenses  and 
deduction  for  losses,  all  the  stockholders,  he  included,  may 
look  for  their  distributive  portions  on  dissolution,  or  con- 
summation of  the  enterprise.  In  another  aspect,  he  is  a  stock- 
holder, contributing  to  the  capital  stock  of  the  corporation. 
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along  with  his  corporate  associates,  all  in  some  form  sharing 
the  burden  of  expenses  and  the  risk  of  losses  and  dividing 
the  profits  earned.  But  a  peculiar  feature  of  the  arrange- 
ment is  that  each  borrowing  member  hopes  and  expects  that 
his  stock,  with  the  profits  earned,  will  ultimately  pay  the 
debt  he  owes.  Each  borrower  pays  an  enormously  high  rate 
of  interest,  but  knows  that  every  other  borrower  is  doing 
the  same  thing  and  that  their  money  kept  continually  loaned 
at  a  high  rate  of  interest,  collected  weekly  or  monthly  and 
re-loaned  and  thus  compounded,  will  produce  large  profits  to 
the  association  to  be  apportioned  to  the  stockholders  as  addi- 
tions to  the  stock  values,  thus  accelerating  and  hastening  the 
maturity  of  the  stock  and  consequent  payment  of  the  debt. 
The  statute  allows  such  collection  of  interest  for  the  very  rea- 
son that  the  borrower  profits  by  the  arrangement.  It  hastens 
the  day  of  maturity  of  the  stock  and  comes  back  to  each 
stockholder  in  proportion  to  the  amount  of  his  stock.  Though 
not  the  ordinary  legal  rate  of  interest,  it  is  a  lawful  rate 
which  the  law  permits  the  members  of  building  and  loan  as- 
sociations to  establish  among  themselves  for  their  mutual 
benefit. 

Upon  these  considerations,  it  might  be  just  and  fair  to  give 
the  association  the  benefit  of  the  premiums  paid,  or  which 
ought  to  have  been  paid  up  to  the  date  of  the  suspension,  and 
allow  the  borrower  to  take,  as  a  credit  on  his  debt,  the  full 
actual  value  of  his  stock  at  that  date.  But  he  agreed  to  pay 
that  premium  as  a  consideration  for  the  opportunity  given 
him  to  satisfy  the  loan  by  maturing  the  stock  within  the  time 
contemplated.  He  did  not  agree  to  pay,  as  premium,  fifty 
cents  per  share  for  such  length  of  time  as  the  association 
might  be  solvent  or  properly  conduct  its  business,  but  for  the 
whole  period  of  eight  years,  as  consideration  for  the  satisfac- 
tion by  the  association  of  his  debt  at  or  near  the  end  of  that 
period  by  maturing  the  stock.  The  premium  is  not,  in  a 
legal  sense,  additional  interest,  though  it  i)ractically  amounts 
to  that.  Legally,  it  is  the  purchase  money  of  the  right  to 
take  from  the  association  as  a  loan  the  ultimate  value  of  the 
borrower's  stock  to  be  paid  and  satisfied  by  the  maturing  of 
that  stock.  When  the  association  becomes  insolvent,  or,  by 
its  misconduct,  makes  it  necessary  or  proper  for  the  borrower 
to  dissolve  his  relations  with  it,   the  consideration  for  the 
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agreement  to  paj^  that  premium  fails  and  the  borrower  mi^ 
elect  to  withhold  it,  and  to  claim,  as  a  credit  on  his  debt,  such 
portion  of  it  as  has  been  paid.  In  some  jurisdictions,  the 
premium  is  apportioned,  according  to  the  time  which  has 
elapsed,  such  part  of  the  premium  as  is  proportionate  to  that 
time  being  called  the  ''earned  premium"  and  the  residue  the 
"unearned  premium."  In  other  jurisdictions,  the  reasona- 
ble view  of  a  total  failure  of  the  consideration  for  the  pre- 
mium is  adopted  and  the  borrower  is  allowed  credit  for  all 
the  premium  paid.  This  Court,  in  Young  v.  Building  Ai^- 
80ci(itio7i^  followed  that  line  of  decisions  which  allows  the  bor- 
rower crexlit  for  all  the  premiums  paid.  Here,  inasmuch  as 
the  borrower  has  shown  himself  to  be  entitled  to  go  out  of 
the  association,  not  by  way  of  withdrawal,  in  the  manner 
prescribed  by  the  by-laws,  but  as  of  right,  as  is  the  case  of  a 
dissolution,  the  same  principle  ought  to  be  applied. 

Endlich  on  Building  Associations,  after  reviewing  the  de- 
cisions in  the  different  states,  says,  at  section  531:  "Upon 
the  basis  of  all  the  decisions  examined,  it  may  be  safely  laid 
down  that  the  clear  weight  of  authority  rejects  the  enforce- 
ment of  any  part  of  the  premium.  And  in  reason  and  fair- 
ness this  must  be  so.  The  premium  is  not  a  payment  in  ad- 
vance. The  contract  concerning  it  is  that  it  shall  be  made  up 
by  the  borrower  in  the  association's  hands,  and  that,  upon 
his  final  settlement  with  the  association,  when  the  work  of 
both  shall  be  accomplished  and  their  reciprocal  duties  ful- 
filled, it  shall  be  relinquished  to  and  appropriated  b^'  the  as- 
sociation. The  contract,  therefore,  is  an  entire  one.  It  does 
not  contemplate  a  stoppage  at  any  intermediate  point  and  an 
apportionment  of  the  premium  accordingly.  No  part  of  it 
is  earned  until  the  whole  scheme  has  teen  carried  out.  Hence, 
if  at  any  stage,  the  society,  breaking  down,  fails  to  perform 
its  part  of  the  bargain,  the  promise  to  pay  it  the  premium 
loses  the  consideration  upon  which  it  was  based,  and  ought 
to  be  regarded  as  wholly  abrogated.  To  attempt  to  appor- 
tion the  premium  is  simply  to  treat  it  as  additional  interest. 
To  regard  it  as  something  with  which  the  borrower  has  part- 
ed, as  something  which  the  society  has  earned,  as  assets  in  its 
hands  before  it  has  done  that  wliich  entitles  it  to  retain  the 
premium,  is  to  misconceive  its  true  character  and  office.  It 
must  be  true,  therefore,  that  the  basis  of  the  borrower's  in- 
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debtedness  is  to  be  taken  to  be  the  amount  of  money  actually 
passing  into  his  hands  with  legal  interest  thereon.  But  it 
cannot  be  true  that  he  is  to  be  allowed  as  deductions  there- 
from all  that  he  has  paid  into  the  society.  That  would  be 
overlooking  his  duty  as  a  member  to  contribute  to  the  losses 
and  expenses  of  the  common  enterprise.  What  he  has  paid 
as  interest  is  to  be  allowed  him  as  paid  upon  interest.  If  he 
has  paid  interest  upon  the  premium  bid  by  him,  he  has  over- 
paid his  interest,  and  the  excess  ought  to  go  in  reduction  of 
his  debt.  *  *  *  *  When  a  building  association's  affairs 
are  in  the  hands  of  a  receiver,  acting  under  the  direction  and 
supervision  of  a  court  of  equity,  there  can  be  no  difficulty 
in  determining  or,  at  least,  approximating  what  its  receipts, 
profits  and  losses  have  been,  what  its  liabilities  are,  and  what 
is  the  value  of  every  share  of  stock  presently  held  advanced 
or  unadvanced  in  it,  and  how  much  every  member  must  lose 
upon  every  dollar  paid  in  by  him  upon  his  stock,  making  a 
proper  allowance  for  the  expenses  of  settlement.  If  that 
can  be  ascertained,  the  amount  per  share  to  be  credited  upon 
the  borrower's  indebtedness,  that  is,  upon  the  amount  actu- 
ally received  by  him  originally,  has  been  found,  and  if  he 
pays  the  balance  with  interest  (being  credited  with  interest 
payments)  he  has  discharged  all  he  owes  the  society  or  his 
fellow  members.  If  these  preliminary  calculations  can  be 
made  to  yield  only  an  approximately  correct  result,  a  corres- 
ponding credit  ought  to  be  allowed  for  the  borrower's  stock 
and  his  right  preserved  to  reclaim  what,  on  a  final  settlement, 
he  shall  appear  to  have  overpaid." 

This  law  seems  to  be  justly  and  fairly  applicable  to  the 
present  case,  but  at  what  time  ought  the  application  of  it  to 
be  made!     Since  June  1,  1898,  nothing  appears  to  have  been 
done  but  receiving  interest  and  premium  on  the  loans  and 
collecting   assets.     The  plaintiff  has  not  paid  nor  been  per- 
mitted to  pay,  any  dues,  and  it  seems  to  be  admitted  that 
i    none  had  been  paid  by  any  person.     He  has  made  payments 
.    corresponding  in  amount  to  the  dues,  but  with  the  under- 
standing that  these  payments  were  to  be  credited  upon  his 
j    debt.     Hence,  it  appears  that  there  has  been  a  cessation  since 
I    June  1,  1898,  of  some  of  the  most  important  functions  of 
the  association.     What  disposition  has  been  made  of  the  col- 
j     lections  does  not  appear.     Whether  they  have  been  re-loaned 
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and  profits  made  or  have  been  consumed  in  the  payment  of 
withdrawals,  nothing  in  the  record  indicates.     It  is  fair  to 
presume  that,  had  the  association  regained  its  normal  and 
healthy  condition,  this  state  of  affairs  would  not  exist.    It 
would  be  exercising  all  its  functions  and  working  towards 
maturity  of  the  stock.     Something  must  still  be  radically, 
and  perhaps  incurably,  wrong.     All  this  argues  that  such  was 
the  condition  at  the  date  of  the  suspension.     The  logic  of  the 
situation  and  circumstances  disclosed  by  the  record  is  that  a 
process  of  liquidation  has  been  carried  on  for  all  these  years 
by  the  directors.     Hence,  the  adjustment  between  the  plain- 
tiff and  defendant  ought  to  be  made  as  of  June  1,  1898.    He 
should  be  charged  with  the  «,mount  of  the  loan  and  interest 
thereon  from  the  time  at  which  it  was  received,  and  all  pay- 
ments made  by  him,  as  interest  and  premium,  should  be  cred- 
ited and  applied  on  the  debt  and  interest  thereon,  according 
to  the  rule  governing  partial  payments,  and  the  actual  value 
of  his  stock,  as  nearly  as  it  can  be  asceijtained,  as  of  June  1, 
1898,  should  be  credited  also.    Then,  starting  with  the  balance 
thus  ascertained,  he  should  be  charged  with  interest  thereon 
and  credited  with  all  payments  of  premium,  interest  and  dues, 
or  sums  paid  in  lieu  of  dues,  under  the  rule  governing  par- 
tial payments,  and  required  to  pay  the  amount  remaining  due 
as  thus  ascertained,  and,  upon  the  payment  of  said  amounts 
the  association  should  be  required  to  execute  a  release  of  the 
deed  of  trust.     How  far  the  result,  so  to  be  determined,  will 
differ  from  that  at  which  the  court  below  arrived,  in  treating 
the  loan  as  an  ordinary  one,  depends  largely  upon  the  value 
of  the  stock.     The  dues  paid  up  to  June  1,  1898,  amounted 
to  $388.80,  but  it  seems  that  several  payments  were  omitted, 
in  consequence  of  which  the  value  of  the  stock  at  that  date 
would   probably    be  considerably  less   than   that  of   other 
shares,  the  dues  on  which  were  kept  promptly  paid.     The  in- 
completeness of  the  record,  respecting  the  status  and  value 
of  the  stock  at  the  time  aforesaid,  may  render  it  necessary 
to  conduct  an  inquiry  in  respect  thereto.     It  may  also  appear, 
upon  full  investigation  and  disclosure  of  all  the  facts,  that 
credit  for  the  full  book  value  of  the  stock  on  that  date  would 
not  be  equitable  and  just.     Therefore,  the  matter   of  what 
should  be  credited,  as  the  value  of  the  stock  at  the  time  afore- 
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said,  will  be  left  open  for  determination  by  the  circuit  court 
upon  ascertainment  of  the  necessary  facts. 

For  the  reasons  above  given,  the  decree  complained  of  will 
be  reversed  and  the  cause  remanded  for  further  proceedings, 
in  accordance  with  the  views  herein  expressed,  and  the  prin- 
ciples and  rules  governing  courts  of  equity. 

Iieve7^sed. 

Sanders,  Judge,  (dissenting:) 

The  decree  of  the  circuit  court  is  based  upon  the  theory 
that  at  the  time  the  defendant  became  a  member  of  the  asso- 
ciation and  at  the  time  the  loan  was  made  to  him,  certain 
by-laws  of  the  association  were  in  force,  providing  that 
monthly  dues  should  be  collected  from  all  members  and 
stockholders  of  the  association,  and  that  some  time  thereaf- 
ter the  by-laws  were  changed  so  as  to  permit  the  directors 
to  indefinitely  suspend  the  payment  of  such  dues,  which  they 
did,  in  pursuance  thereto,  thereby  changing  the  contract  en- 
tered into  between  the  plaintiff  afid  the  association,  and  de- 
feating the  entire  purpose  and  object  thereof,  and  destroying 
its  features  as  a  building  and  loan  association,  and  that  this 
being  done,  the  loan  made  should  be  treated  as  a  simple  loan, 
bearing  the  legal  rate  of  interest.  This  conclusion  of  the 
circuit  court,  I  think,  is  eminently  correct,  and  I  would  af- 
firm the  decree. 

The  conclusion  reached  by  the  Court,  in  its  majority 
opinion,  and  that  reached  by  the  circuit  court,  differs  only 
in  respect  to  the  basis  of  settlement,  it  being  held  here  that 
the  indefinite  suspension  of  dues  amounted  practically  to  a 
dissolution  of  the  association,  and  that  the  settlement  should 
be  governed  by  the  principles  announced  in  the  case  of 
Young  V.  Building  Association^  48  W.  Va.  512.  It  does 
not  appear  from  the  record  that  the  association,  at  the  time 
of  the  suspension  of  the  payment  of  dues,  was  insolvent,  or 
that  it  is  now  insolvent,  or  has  been  disssolved,  nor  is  there 
any  such  claim,  but,  so  far  as  the  record  shows  it  is  per- 
fectly solvent  and  continuing.  Therefore,  it  is  improper  to 
hold  that  the  settlement  made  with  the  plaintiff  should  be 
upon  the  theory  that  the  association  is  not  a  going  concern.  So 
far  as  we  know,  this  plaintiff  is  the  only  member  complaining 
of  such  suspension,  and  the  only  one  who  seeks  a  settlement 
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and  desires  to  withdraw.     This  being  so,  the  question  arises, 
must  he  be  required  to  fulfill  the  contract  on  his  part  by  pay- 
ing dues  upon  his  stock  until  the  time  of  such  suspension! 
The  association,  by  the  indefinite  suspension  of  dues,  has 
entirely  changed  the  contract  of  the  plaintiff,  by  necessarily 
extending  the  maturity    of  his  stock  to  a  time  far  beyond 
that  at  which   it  would  hav^e  matured  if  the  contract  had 
been  carried   out  as  entered  into,  and  had  been  continued 
upon  the  plan  and  scheme  of  a  building  and  loan  associa- 
tion.    This  being  so,  the  plaintiff  should  only   be  required 
to  repay  to  the  association  the  amount  of  the  loan,  with  six 
I)er  cent,  interest,  giving  him  credit  upon  the  plan  of  par- 
tial payments  for  all  payments  he  has  made.      It  is  said  that 
he  should  be  required  to  pay  dues  up  to  the  time  of  the  sus- 
pension, because  to  hold  otherwise  would  be  a  hardship  on 
the   other  stockholders  and   members    of    the    association. 
Why  is  this  so?     He  repays  to  the   association  the  sum  of 
money  which  it  advanced   to  him,  as  a   loan,  with  six  i)er 
cent,   interest.     It  is  in  no.  worse    condition.      The  money 
that  it  advanced  has  been   repaid,    with  its  legal  interest. 
When     the     plaintiff     entered     into     his     contract,      the 
by-laws    of    the  association    entered  into    and  formed   a 
part  of    it,  and    these  provided  for  the  payment  of  dues, 
premium  and  interest  in  monthly  installments  until  the  ma- 
turity of  the  stock,  but  premium  not  to  exceed  eight  years. 
By  this  plan  there  was  a  chance  that  the   association,  if  its 
affairs  were  honestly  administered,  would  mature   its  stock, 
within  this  term,  from  the  earnings  of   the  company.     This 
the  suspension  of  dues  effectually  prevents.     The  association 
disabled  itself  to  perform  its  contract.       It  does  not  appear 
from  the  record  but  that  the  other  stockholders  have  assented 
to   and    acquiesced  in  the   change.       The    plaintiff    cannot 
be  bound  by  their  acquiescence,  nor  is  he   required  to    con- 
tribute to  the   support  of  the   association  the  dues   paid  by 
him  to  the  time  of  the  change,  on  the  assumption  that  to  hold 
otherwise   would  be   a  hardship  on   the  other,    and,  so  far 
as  we  know,  assenting  stockholders.     The  consideration  for 
his  contract  has  failed  absolutely,    and  he  has  the  right  to 
treat  it    as  abrogated,  which   he   has   done.       This    being 
so,  nothing  more  should  be  required  of  him  than  the  interest 
on  the  money  received,  but  that,  together  with  the  principal, 
he  should  pay. 
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CHARLESTON 

Dunfee  v.  Childs. 

Submitted  June  4,  1904.     Decided  March  6,  1906. 

1.  Equity — BiU  of  Renew — Depositions. 

Upon  a  bill  of  review  for  error  of  law  depositions  cannot  be 
considered,     (p.  229.) 

2.  Same — Pendency  of  Appeal. 

A  bill  of  review  for  error  of  law  cannot  be  maintained  while 
an  appeal  is  pending  in  the  Supreme  Court  of  Appeals,  (p. 
230.) 

3.  Appeal. — Dismissal — Time  of  Dismissal. 

When  an  appeal  is  dismissed  by  an  order  of  the  Supreme  Court 
of  Appeals,  it  stands  dismissed  and  ended  on  the  actual  date  of 
such  order,  and  does  not  continue. to  exist  as  an  appeal  to  the 
end  of  the  term  of  the  Supreme  Court  of  Appeals,     (p.  231.) 

4.  Stay   of     Proceedings — Discretion   of  Court — Pendency  of    Other 
Suit. 

A  stay  of  proceedings  in  a  suit  provided  by  section  6,  chapter 
136,  Code,  rests  in  the  sound  discretion  of  the  court.     To  warrant 

I  the  stay  it  must   be   essential  to  justice,  and  it  must  be  that  the 

'  judgment  of  decree  by  the  other  court  will  have  legal  operation  and 

I  effect  in  the  suit  in  which  the  stay  is  asked,  and  settle  the  matter 

I  of  controversy  in  it.    (p.  233.) 

I 

I        5.    Equity  —Bill  of  Remeio  —Newly  Discovered  Evidence. 

A  decree  of  the  Supreme  Court  reversing,  for  error  of  law,  a  de- 

I  cree  under  which  land  is  sold,  is  not  newly  discovered  evidence  for 

a  bill  of  review  to  reverse  a  later  decree  of  a  circuit  court  dismiss- 
ing a  bill  filed  to  set  aside  a  deed  made  to  the  purchaser  under 
such  decree  of  sale  by  the  former  owner  of  the  land  after  the  sale 
and  its  confirmation,     (p.  235.) 

6.    Sasce. 

The  reversal  by  the  supreme  court  is  not  newly  discovered  evi- 
dence or  matter  for  a  bill  of  review  to  reverse  a  decree  of  a  circuit 
court  made  before  such  reversal,     (p.  236.) 

1.    Deeds — Cancellation. 

Will  a  decree  of  the  Supreme  Court  of  Appeals  reversing  a  de- 
cree of  sale  of  land  be  alone  ground  for  a  bill  to  cancel  a  deed  made 
to  the  purchaser  under  the  decree  by  the  debtor  and  owner  of 
the  land  before  reversal,  when  there  is  no  other  consideration 
for  such  deed  than  such  decree  of  sale  and  purchase  under  it? 
(p.  237.) 
15 
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8.  Vhjndor  and  Vhjndehj — Purchaser — Judicial  Sale. 

Where  a  party  to  a  suit  interested  in  a  decree  for  sale  of  a  debt- 
or's land  by  having  a  debt  decreed  him  against  the  land  is  the 
purchaser  under  the  decree  of  sale,  and  he  then  conveys  the  land, 
after  confirmation  of  the  sale  and  before  a  bill  of  review  or  appeal 
to  reverse  the  decree  of  sale,  to  a  bona  fide  purchaser  for  valuable 
consideration  without  notice  actual  of  error  in  the  decree,  such 
purchaser's  title  is  not  affected  by  a  reversal  of  the  decree  of  sale 
on  bill  of  review  or  appeal,     (p.  238.) 

9.  Lis  Pendens — BiU  of  Review, 

A  suit  as  a  Us  pendens  ends  with  a  final  decree.  A  bill  of  review 
or  appeal  to  reverse  such  decree  is  a  new  Hs  pendens,  as  regards 
purchasers  claiming  title  under  the  decree,  and  is  not  a  mere  cod- 
tinuation  of  the  original  suit.     (p.  239.) 

10.  Cancellation  op  Instruments — Purchaser  for  Value, 

A  decree  of  cancellation  of  a  deed  for  land  for  fraud,  or  duress, 
or  want  of  consideration,  cannot  be  made  against  a  purchaser  for 
valuable  consideration  without  notice  of  the  facts  tainting  the 
deed  with  fraud,  duress  or  want  of   consideration,     (p.  248.) 

11.  Deeds — Grounds  of  Invalidity — Fraud— Duress, 

A  threat  by  one  having  good  title  to  land  and  entitled  to  posses- 
sion as  purchaser  under  a  decree  of  sale,  as  against  the  debtor 
occupying  the  land,  to  eject  such  occupant  by  process  under  the 
decree  of  confirmation  of  sale  does  not  constitute  fraud  or  du- 
ress to  set  aside  a  deed  made  by  such  occupant  to  said  owner. 
(p.  249.) 

12.  Vendor  and  Vendee— JBoria  Fide  Purchaser. 

One  claiming  land  under  either  a  quit-claim  deed  or  a  deed  with 
covenant  of  special  warranty  mav  make  the  defense  of  a  purchaser 
for  valuable  consideration  without  notice,    (p.  249.) 

13.  Deeds — Form— Interest   Conveyed, 

A  deed  of  the  form  prescribed  by  section  1,  chapter  72,  CJode, 
containing  the  words  "do  grant,"  though  it  contain  a  covenant 
of  only  special  warranty,  will  pass  the  very  land  itself,  and  all 
estate,  right,  title  and  interest  of  the  grantor  therein.  (p. 
250.) 

14.  Deeds — Setting  Aside  Deeds — Laches, 

To  set  aside  a  deed  for  fraud  suit  must  be  brought  in  a  reasona- 
ble time,  a  time  reasonable  under  circumstances  of  the  particular 
case.  Delay,  especially  where  it  affects  third  persons,  will  bar 
relief,     (p.  259.) 

Appeal  from  Circuit  Court,  Tyler  County. 

Suit  by  James  R.  Dunfee   and  others  against  H.   Childs, 
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Jr.,  and  others.     From  a  judgment  for  defendants,  plaintiffs 
appeal. 

Van  Winkle  &  Ambler  and  Dave  D.  Johnson,  for  ap- 
pellants. 

T.  P.  Jacobs,  Pugh  &  Pugh,  Roberts  &  Carter,  M.  F. 
Elliott,  Erskine  &  Allison,  and  S.  Bruce  Hall,  for  appel- 
lees. 

Brannon,  Judge: 

H.  Childs  &  Co.  brought  a  suit  in  equity  in  Tyler  county 
to  enforce  judgment  liens  on  land  of  Dunf ee,  and  in  it  a  decree 
was  entered  in  August,  1891,  to  sell  a  tract  of  eighty-five 
acres  of  land  of  Dunfee  for  various  debts,  one  of  them  to 
Hardman.  Under  this  decree  sale  was  made  of  said  tract  to 
Hardman,  and  the  sale  was  confirmed  in  December,  1891. 
The  decrees  of  sale  and  confirmation  were  by  default.  Dunfee 
filed  a  bill  of  review  in  April,  1894,  but  it  was  dismissed. 
On  appeal  to  this  Court  the  decree  dismissing  the  bill  of 
review  was  reversed  for  error  of  law,  and  the  case  was  re- 
manded to  the  circuit  court.  45  W.  Va.  155.  The  decree 
of  reversal  dates  6th  May,  1898.  In  April,  1894,  Dunfee  and 
wife  filed  what  is  called  a  supplemental  bill  in  the  nature  of  a 
bill  of  review.  In  it  the  charge  was  made  that  Hardman  chilled 
the  bidding  at  the  sale  pretending  to  be  buying  the  land  with 
intent  to  let  Dunfee  redeem;  and  also  that  after  his  pur- 
chase Hardman,  with  knowledge  that  his  title  under  the 
jadicia;l  sale  was  bad,  went  in  company  with  a  deputy  sheriff, 
Hardman  being  at  the  time  sheriff,  to  the  residence  of  Dun- 
fee on  the  land,  and  represented  that  Dunfee's  wife  had  no 
contingent  dower  in  the  land,  and  that  under  his  purchase  he 
could  at  once  turn  them  out  of  possession,  and  would  do  so, 
unless  they  would  execute  to  him  a  special  warranty  deed  to 
the  land;  but  that  if  they  would  do  so,  he  would  let  them 
remain  on  the  land  for  the  balance  of  the  year  1892,  from 
March;  that  under  this  representation,  and  supposing  that 
their  legal  rights  had  been  entirely  taken  away  by  the  sale, 
and  that  Hardman  knew  what  he  stated  to  be  true,  in  order 
to  keep  from  being  turned  out  of  doors,  they  executed  such 
deed  to  Hardman,  dated  28th  March,  1892.  The  deed  recites 
a  consideration  of   one  hundred  dollars  paid  and  other  valua- 
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ble  consideration;  but  it  seems  that  said  $100.00  was  not  in 
fact  paid.  The  bill  alleges  that  there  was  no  consideration 
but  the  promise  not  to  execute  the  writ  of  possession,  and 
allow  Dunfee  to  remain  in  possession.  A  writ  of  possession 
had  been  awarded  to  Hardman  by  the  court.  On  the  date 
of  the  deed  Dunfee  took  a  lease  of  the  land  from  Hardman. 
This  bill  alleged  numerous  errors  of  law  in  the  decree  of 
sale,  and  in  this  rest)ect  it  was  a  bill  of  review,  and  in 
the  other  respect  an  original  bill  to  cancel  said  deed  for 
fraud,  duress  and  want  of  consideration.  For  these  causes 
this  bill  sought  to  reverse  the  decrees  of  sale  and  confirma- 
tion for  error  of  law,  and  to  set  aside  the  sale,  and  also  annul 
the  deed  from  Dunfee  and  wife  to  Hardman.  The  bill  states 
that  Hardman  had  conveyed  the  land  to  McCoach,  and  Mc- 
Coach  had  conveyed  an  interest  therein  to  West,  and  they 
had  leased  the  land  for  oil  to  Ludwig  and  Mooney,  and  they 
had  assigned  the  lease  to  The  Carter  Oil  Company.  Under 
said  lease  large  quantities  of  oil  were  produced.  This  bill 
of  April,  1894,  sought  to  charge  those  liable  therefor  with 
the  oil  royalty  in  favor  of  Dunfee.  This  bill  set  up  the  fact 
that  there  had  been  a  bill  of  review,  as  above  stated,  to  re- 
verse the  decree  of  sale  for  error  of  law,  and  that  said  bill 
of  review  had  been  dismissed  by  the  circuit  court,  and  that 
an  appeal  to  this  Court  had  been  applied  for,  but  did  not  say 
that  such  an  appeal  had  been  granted  or  was  pending.  The 
bill  also  averred  that  Dunfee  and  wife  had  then  pending  an- 
other bill  of  review  in  the  circuit  court  to  reverse  the  decree 
of  sale,  and  asked  that  said  bill  of  review  be  read  with  said 
supplemental  bill.  When  the  cause  was  called  for  hearing 
on  said  bill  of  April,  1894,  Dunfee  and  wife  moved  the 
court  to  stay  the  hearing  until  an  appeal,  alleged  in  the  mo- 
tion to  be  pending  in  the  Supreme  Court,  from  a  decree  dis- 
missing said  bill  of  review  filed  to  review  the  decree  of  sale 
should  be  determined;  but  the  court  refused  to  stay  the  case, 
and  dismissed  said  supplemental  bill  in  the  nature  of  a  bill  of 
review.  This  decree  was  made  in  December,  1896.  In  May, 
1899,  Dunfee  and  others  filed  another  bill,  a  bill  of  review, 
to  reverse  the  decree  of  December,  1896,  which  dismissed  said 
supplemental  bill,  and  to  set  aside  said  deed  to  Hardman 
for  fraud,  duress  and  want  of  consideration.  We  may  say 
this  was'.f  or  error  of  law.  This  bill  also  set  up  the  fact  that  the 
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Supreme  Court  had  reversed  the  decree  of  the  circuit  court 
dismissing:  the  bill  of  review  which  had  been  filed  to  reverse 
the  decree  of  sale  and  the  sale  under  it.  This  was  set  up  to 
have  the  effect  of  newly  discovered  matter  to  reverse  the 
decree  of  December,  1896,  dismissing  said  supplemental  bill. 
Dunfee  had  died,  and  this  last  bill  of  review  was  filed  by  his 
heirs.  On  full  defense  this  last  bill  of  review  was  dismissed, 
by  decree  dating  10th  of  October,  1900.  From  this  decree 
the  plaintiffs  have  appealed. 

The  printed  record  contains  410  pages  besides  the  record 
on  the  former  appeal,  and  the  briefs  381  pages,  and  the  case 
has  been  complicated  by  numerous  elaborate  pleadings.  It  is 
to  be  note<l  that  this  appeal  is  only  from  the  decree  of  Oc- 
tober 10,  1900,  dimissing  the  last  bill  of  review.  The 
question  is.  Should  that  decree  be  reversed?  Instead  of  dis- 
missing the  bill  of  review  of  May,  1899,  should  the  decree 
have  been  one  reversing  the  decree  of  December,  1896,  and 
cancelling  the  deed  from  Dunfee  and  wife  to  Hardman?  At 
once  I  remark  that  we  cannot  consider  whether  the  court 
upon  the  bill  of  April,  1894,  ought  to  have  set  aside  the 
deed  from  Dunfee  and  wife  to  Ilardman,  for  the  reason  that 
that  matter  turned  on  depositions,  which  cannot  be  consid- 
ered upon  a  bill  of  review.  To  reverse  the  decree  of  Decem- 
ber, 1896,  for  that  matter,  there  must  have  been  an  appeal 
from  it  bringing  the  evidence  under  review.  By  the  decree 
the  court  found  that  the  evidence  did  not  sustain  the  attack 
on  the  deed,  and  it  could  not  reach  this  conclusion  except  by 
considering  the  evidence.  The  depositions  were  voluminous 
and  conflicting  upon  the  questions  of  duress,  want  of  consid- 
eration, misrepresentation  and  improper  procurement  of  the 
deed.  Error  of  a  court  upon  questions  of  fact  under  evidence 
is  not  reviewable  on  bill  of  review.  Wethered  v.  KlUott^  45 
W.  Va.  436;  Dnnn  v.  Renkh,  40  Id,  349. 

The  last  bill  of  review,  that  of  May,  1899,  assigns  only  two 
errors  in  the  decree  of  December,  1896,  one  the  failure  to 
stay  the  case  until  decision  of  the  Supreme  Court:  the  other, 
"'in  dismissing  the  bill,  because,  upon  the  face  of  the  decree 
as  shown  by  the  pleadings,  the  plaintiffs  were  entitled  to  the 
full  rehef  prayed  for."  This  is  very  indefinite  and  general. 
Wliat  is  its  meaning?  The  law  requires  definite  assignment. 
This  is  hardly  an  assignment  of  error.     If  it  means,  as  I  sup- 
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pose  it  was  intended,  that  the  court  erred  in  not  setting  aside 
the  deed  for  fraud,  we  cannot  consider  it,  as  that  hinges  on 
the  evidence.  Of  course,  the  decrees  of  1891,  are  not  in- 
volved, as  they  have  been  reversed,  or  we  will  say  so.  The 
only  question  presented  by  the  last  bill  as  error  of  law  in  the 
decree  of  December,  1896,  to  be  considered  by  us,  is,  whether 
there  is  error  in  refusing  to  stay  the  hearing  of  the  bill  of 
April,  1894.  We  cannot  look  into  the  affidavits  as  to  the 
mere  matter  of  continuance  not  touching  the  stay. 

It  is  claimed  that  there  is  error  in  the  decree  of  December, 
1896,  dismissing  the  bill  of  April,  1894,  because  the  circuit 
court  failed  to  stay  the  proceedings  until  the  decision  of  the 
Supreme  Court  on  appeal  from  the  decree  of  sale  of  August, 
1891.  But  there  was  nothing  to  show  that,  in  fact,  such  an 
appeal  was  pending.  It  is  enough  to  close  this  question,  the 
only  question  of  law  involved,  that  the  record  does  not  pre- 
sent this  error,  as  a  bill  of  review  for  error  of  law  can  only 
be  sustained  by  error  on  the  face  of  the  decree.  The  motion 
to  stay  the  suit,  it  is  true,  did  aver  that  there  was  pending  in 
the  Supreme  Court  an  appeal;  but  no  showing  of  that  kind 
was  made  by  affidavit,  record  or  otherwise.  And  as  against 
the  adverse  party  this  averment  amounted  to  nothing.  The 
answers  of  Childs  &  Co.  and  The  Carter  Oil  Company  denied 
the  pendency  of  such  appeal,  and  the  bill  does  not  allege  its 
pendency,  and  no  showing  of  it  was  made  by  the  record,  and 
the  mere  statements  of  the  plaintiffs  in  their  motion  would 
not  show  the  existence  of  an  appeal,  as  it  would  not  establish 
the  fact  of  the  appeal  as  against  the  other  parties.  So,  there 
is  no  error  in  the  refusal  of  a  stay.  On  the  contrary,  instead 
of  there  being  ground  to  stay  the  case,  there  was  ground  un- 
der this  head  to  justify  the  dismissal  of  the  bill,  because  by 
their  motion  to  stay  the  plaintiffs  admitted  the  pendency  of 
an  appeal  in  the  Supreme  Ck)urt  for  the  same  matter  for 
which  they  had  filed  their  bill  of  April,  1894,  and  thus  ad- 
mitted that  they  had  already  an  appeal  pending  to  reverse 
the  decree  of  sale  for  error  of  law,  and  therefore  could  not 
have  a  bill  of  review  in  the  circuit  court  for  the  same  error 
of  law.  Instead  of  that  being  matter  to  stay  the  case,  it  was 
matter  calling  for  the  dismissal  of  their  bill,  so  far  as  it  is  to  be 
viewed  as  a  bill  of  review — so  far  as  the  error  of  law  was  con- 
cerned.   There  cannot  te  a  bill  of  review  for  error  of  law  while 
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an  appeal  is  pending  from  the  same  decree.  Maxwell  v.  Mar- 
tin, 35  W.  Va.  384;  Kimberly  v.  Anns,  40  Fed.  R.  548;  Eiis- 
minger  v.  Powers,  108  U.S.  292.  The  record  of  the  appeal  on 
the  old  bill  of  review  shows  that  the  appeal  was  not  granted 
until  months  after  the  decree  of  December,  1896,  namely,  30th 
April,  1897.  A  former  appeal  there  was,  but  it  was  dismissed 
four  days  before  that  decree,  and  in  fact  there  w^as  no  appeal 
pending  when  that  decree  was  rendered.  Orders  appended 
to  a  brief  of  Dunfee's  counsel  so  show  as  to  the  first  appeal; 
but  legally  we  cannot  look  into  them,  as  they  are  not  part  of 
the  record.  Therefore,  the  fact  remains  that  it  does  not  ap- 
pear that  any  appeal  actually  existed  at  the  date  of  the  decree ' 
of  December,  1896.  This  is  enough  to  justify  action  on,  and 
dismissal  of,  the  bill  of  April,  1894,  so  far  as  the  matter  of 
stay  is  concerned,  that  is,  so  far  as  the  action  of  the  court 
refusing  such  stay  is  imputed  iis  error,  and  that  is  the  only 
matter  of  error  of  law  involved  in  the  decree  of  December, 
1896,  dismissing  the  bill  of  April,  1894,  since  the  old  decrees 
of  1891  are  out  of  the  way. 

As  there  was  no  appearance  of  record  to  show  the  actual 
l)endency  of  an  appeal,  it  is  unnecessary,  except  in  deference 
to  the  point  made  by  counsel  to  advert  to  the  point  that 
though  the  first  appeal  was  dismissed  on  the  12th  day  of  De- 
cember, 1896,  by  the  Supreme  Court,  yet  this  Court  did  not 
close  its  term  until  31st  December,  1896,  and  that  the  order 
dismissing  the  first  appeal  did  not  thus  become  final  until 
31st  December,  and  was  not  in  force  on  the  16th  of  December. 
This  point  is  not  tenable.  For  some  pui-poses  judgments  re- 
late to  the  first  day  of  a  term,  for  instance,  as  a  lien;  but 
hardly  ever  to  the  last  day  for  any  purpose.  It  is  true  that 
during  a  term  the  record  is  in  the  breast  of  the  court,  and 
may  be  set  aside;  but  generally  the  date  of  actual  rendition 
is  the  date  by  w^hich  the  judgment  is  to  be  tested  as  to  its 
force  and  operation.  Long  v.  Perrive.  44  W.  Va.  243,  (28 
S.  E.  701).  On  December  12,  1896,  the  order  dismissing  the 
first  appeal  took  effect;  on  that  date  that  order  put  that  ap- 
peal out  of  court;  its  life  was  gone  for  all  purposes,  and  it 
had  no  existence  on  the  16th  of  December.  Even  if  the  31st 
of  December,  the  close  of  the  term,  had  anything  in  the 
world  to  do  with  the  (juestion,  when  the  term  closed  on  that 
date,  it  would  retroact  and  make  the  order  dismissing  the  ap- 
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peal  hare  fall  effect,  in  a  legal  point  of  view,  on  the  date 
when  it  was  actually  made,  the  12th  day  of  December,  and 
enable  as  to  assert  that  on  the  16th  of  December  there  was 
no  appeal  ijending.  We  decided  in  CW^ap  v.  Cref^p  (46  S. 
E,  582),  54  W.  Va.  581,  tliat  the  date  of  a  judgment  or  decree 
as  shown  by  the  record,  marks  the  point  of  time  from  which 
the  limitation  of  a  writ  of  error  or  appeal  runs — that  is,  the 
actual  day  of  the  term  on  which  it  was  made. 

Let  us  suppose,  however,  that  there  was  pending  on  the 
16th  of  December,  1896,  an  appeal.  The  stay  of  proceedings 
was  not  materia]  as  to  the  matters  of  law  involved  in  that 
appeal,  the  matters  affecting  the  decree  of  sale.  The  ques- 
tion whether  that  decree  should  l>e  set  aside  was  fixed  by  the 
record  of  the  api^eal.  In  case  of  reversal,  such  rerersal 
would  remove  the  decree  of  sale  without  any  aid  from  a  de- 
cree on  the  bill  of  April,  1894,  reversing  the  decree  of  sale. 

Can  we  regard  sucii  stay  of  proceedings  material  as  to  that 
matter  of  the  bill  of  April,  1894,  which  sought  the  vacation 
of  the  deed  from  Dunfee  and  wife  to  Hardman,  dating  28th 
March,  1892  ?  I  think  not.  If  we  should  say  that  a  stay  had 
been  granted,  and  that  the  Supreme  Court  had  reversed  the 
decree  of  sale,  and  that  this  fact  had  been  brought  into  the 
case  by  amendment  of  the  bill  of  April,  1894,  would  it  de- 
mand a  decree  reversing  the  decree  of  sale  (supposedly  al- 
ready reversed  by  the  Supreme  court)  and.annulling  the  deed 
from  Dunfee  and  wife  to  Hardman?  If  we  concede  that  such 
reversal  would  alone  constitute  ground  for  the  annulment  of 
that  deed,  if  Hardman  still  owned  the  land,  yet  could  it  be 
annulled  as  against  McCoach  and  West  and  Ludwig  &  Mooney 
and  The?  ( 'arter  Oil  Company  ?  Could  a  reversal  of  that  decree 
by  the  Supreme  Court  upon  the  api>eal,  or  by  the  circuit  court 
under  the  \n\\  of  April,  1894,  treated  as  a  bill  of  review,  affect 
those  j)urchasers  for  valuable  consideration,  though  it  would 
affect  Hardman?  Could  a  decree  upon  that  bill  of  April, 
1894,  treat(ul  as  an  original  bill,  setting  aside  that  deed,  affect 
t\\i\  said  purchasei-s,  though  they  held  title  derivatively  from 
Hardman?  I  hold  that  they  could  not  be  affected  in  either 
aspect,  for  the  reason  that  they  are  purchasers  for  valuable 
consideration  without  notice.  Further  on  I  will  seek  to  give 
reasons  based  on  authority  for  this  position.  In  connection  with 
the  subject  of  stay  I  will  add,  since  that  stay  constitutes  the 
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shibboleth  of  the  appellants  to  sustain  the  claim  of  error  of  law 
in  the  decree  of  December  16th,  1896,  which  they  would  reverse 
by  the  last  bill  of  review,  that  counsel  cites  section  6,  chap- 
ter 136,  Code,  saying  that  "Whenever  it  shall  be  made  to 
appear  to  a  circuit  court,  or  to  the  judge  thereof  in  vacation, 
that  a  stay  of  proceedings  in  a  case  therein  pending  should  be 
had,  until  the  decision  of  some  other  action,  suit  or  proceed- 
ing in  the  same  or  another  court,  such  court  or  judge  shall 
make  an  order  staying  proceedings  therein  upon  such  terms  as 
may  be  prescribed  by  the  order."  This  language  vests  a  wide 
discretion  in  the  court,  and  though  it  is  not  an  arbitrary  dis- 
cretion, yet  it  requires  a  strong  showing  of  prejudice  to  a 
party  to  reverse  the  action  of  a  court  for  a  refusal  to  make 
such  stay.  Some  courts  have  held  that  such  refusal  is  not  re- 
viewable. People  V.  North  R.  Co.^  53  Barb.  98.  We  do  not 
see  that  such  discretion  was  abused  in  this  instance,  even  if 
we  could  see  that  there  was  any  materiality,  for  the  purposes 
of  the  case,  under  the  bill  of  1894,  in  tiie  pendency  of  the 
app>eal,  as  there  could  not  be,  because  that  appeal  itself,  if 
effectual,  would  operate  on  the  decree  of  sale  independently 
of  any  action  under  the  bill  of  April,  1894.  The  statute  it- 
self requires  that  it  be  made  to  appear  that  a  stay  ought  to 
be  granted.  It  must  appear  that  the  stay  was  necessary  to 
the  ends  of  justice.  It  was  not  necessary  in  this  case,  for 
the  reason  that  the  appeal  would  decide  on  the  error  of  law 
in  the  decree  of  sale,  and  for  the  further  reason  stated  above 
that  the  rights  of  such  purchasers  could  not  be  affected  by  a 
reversal  of  the  decree  of  sale,  or  by  annulment  of  the  deed 
from  Dunfee  and  wife  to  Hardraan.  Thus  the  stay  would 
have  been  useless  in  a  legal  point  of  view.  The  stay  must  be 
on  the  ground  that  the  action  in  the  other  case  is  material  in 
the  decision  of  the  case  stayed.  We  find  it  stated  in  1  Ency. 
PL  &  Prac.  768,  that  "In  order  to  authorize  any  court  to 
stay  proceedings  on  account  of  a  suit  pending  in  another 
court,  the  two  proceedings  must  be  practically  identical." 
The  statute  has  not  been  construed  by  this  Court,  so  far  as  I 
know;  but  it  must  be  very  evident  that  it  means  to,  first,  vest 
a  discretion  in  the  court,  and,  second,  that  it  must  appear  that 
the  decision  of  the  case  in  another  court  will  have  a  material 
or  controlling  effect,  in  actual  legal  operation,  upon  the  suit 
in  which  the  stay  is  asked.     The  statute  does  not  prescribe 
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the  conditions  calling  for  a  stay,  but  any  action  under  it  must 
be  governed  by  the  common  law  principles  relating  to  the 
subject.  A  suitor's  suit  cannot  be  suspended  merely  because 
a  legal  question  may  be  common  to  the  two  suits.  He  has  a 
right  to  demand  that  the  court  shall  decide  such  question, 
and  not  wait  for  its  decision  by  another  court.  The  decision 
in  the  other  suit  must  have  legal  effect  in  the  suit  in  which 
the  stay  is  asked,  and  close  its  litigation.  If  it  operate  on 
only  one  of  two  litigated  matters,  it  ought  not  to  be  granted, 
because  it  does  not  cover  the  whole  case. 

Refusal  of  the  stay  is  the  only  error  of  law  imputed  in  the 
dismissal  of  the  bill  of  1894,  specified  in  the  bill  of  review 
of  May  1899,  and  we  have  seen  that  this  does  not  constitute 
a  reason  for  reversing  the  decree  of  16th  December,  1896, 
dismissing  the  bill  of  April,  1894.  I  will  add  another  rea- 
son why  there  is  no  error  of  law  in  such  dismissal.  The 
bill  of  April,  1894,  states  that  Dunfee  had  then  pending 
a  bill  of  review  to  reverse  the  same  decree  of  sale  for  the 
same  error  of  law,  and  that  it  was  yet  pending.  There  could 
not  be  two  bills  of  review  for  the  same  cause.  This  matter 
was  pleaded  in  bar  of  the  bill  of  April,  1894,  iarud  was  cogniz- 
able on  final  hearing. 

Thus  we  conclude  that  there  is  no  error  in  the  decree  of 
October  10,  1900,  upon  the  bill  of  May,  1889,  based  on  error 
of  law:  First,  because  if  there  was  pending  an  appeal  from 
the  decree  of  sale,  that  would  prevent  the  court  from  re- 
versing that  decree  under  the  bill  of  April,  1894;  second, 
there  was  a  bill  of  review  yet  pending  in  the  circuit  court 
to  reverse  the  decree  of  sale;  third,  there  was  no  evidence 
that  an  appeal  was  pending  so  as  to  show  error  in  refusal 
of  a  stay  before  hearing  the  bill  of  April,  1894;  fourth,  because 
no  reversal  of  the  decree  of  sale  or  annulment  of  the  deed  of 
Dunfee  and  wife  to  Hardman  could  affect  McCoach  and  other 
purchasers;  fifth,  if  it  had  been  assigned  as  error  in  refusing 
to  reverse  the  decree  of  sale  under  the  bill  of  May,  1899,  the 
answer  is  that  the  Supreme  Court  had  already  done  this. 
Though  matter  of  error  in  the  decree  of  sale,  is  incor- 
porated in  the  bill  of  review  of  May,  1899,  yet  it  is  not 
assigned  as  error  therein.  So  much  for  matter  of  law  ap- 
parent. 

But  the  bill  of  May,  1899,  states  that  the  Supreme  Court 


W.Va.]  Dunfee  ^^  Childs.  235 

had    reversed  the  decree  of  sale   made  in  1891,  and  claims 
that  thds  should  have  induced  the  court  to  set  aside  the  decree 
of  December  16,  1896,  on  the  g^round  of  newly  discovered 
evidence.     The  first  reply  to  this  is  that  this  is  not  such  new 
matter  as  calls  for  reversal  on  the   last  bill  of  review.     All 
deflfnitions  of  newly  discovered  evidence  as  a  basis  for  a  bill 
of  review  require  that  it  shall  relate  to  matters  of  fact  exist- 
ing at  the  date  of  the  decree  sought  to  be  reversed  by  reason  . 
of  such  newly  discovered  evidence.    But  the  decree  of  the  Su- 
preme Court  reversing  the  decree  of  sale  did  not  occur  until  long 
after  the  decree  of  16th  of  December,  1896.     No  case  is  cited 
to  sustain  the  proposition  that  this  decree  of  reversal  can  be 
summoned  as  new  matter  to  reverse  a  decree  made  before  that 
reversal.     A  decision  of  the  circuit  court  of  the  United  States 
in  New  York,   Vettedeinv,  Barker,  45  Fed.  R.  741,  is   the 
only  case  cited  on  the  point.     A  decree  in  a  collateral  suit 
had  been  used  in  another  suit  as  res  judicata.     That  decree 
was  later  set  aside   as   void   for  want  of  jurisdiction  by  the 
,    court  which  rendered  it.       This  setting  aside  was  presented 
as  new  matter  in  a  bill  of   review.     The   court   held   that  it 
could  not  be  so  used,  because  the  decree  had  been  set  aside  as 
void,  but  expressed  the  opinion  that  but  for  its  being  void  it 
would  be  new  matter  for  a  bill  of  review.      Likely   so,    be- 
cause as  res  judicata  it  had  been  controlling  and  decisive;  but 
in  this  case  it  is  not  so.     I  have  already  sought  to  show  that 
I    a  reversal  of  the  decree  of  sale  could  not  operate  to  call  for 
a  decree  under  the  bill  of  April,  1894,  reversing   the  decree 
j    of  sale  or  annulling  the  deed  of   Dunfee   and  wife  to  Hard- 
man,   so   as    to  affect  said  McCoach  and  other   purchasers. 
Therefore,  it  is  not  such  matter  as  would  call  for  a  different 
I     decree  than  that  of  the  16th  of  December,    1896,    or  of  Oc- 
;     tober  10th,  1900.     Under  neither  the  bill  of  April,  1894,  nor 
I     of  May,  1899,  could  any  decree  be  rendered  to  the  prejudice 
of  McCoach  and  other  purchasers.     New  matter,  to  be  good 
'     for  a  bill  of  review,  must  be  effectual  to  call  for  a  different  de- 
I     cree.      Machine  Co.  v.  Dunhar,  32  W.    Va.  335;  Broxru    v. 
I     'Sntt€i\  54  W.  Va.  82,  (46  S.   E.  375.)    This  is  a  second  rea- 
I     son  why  that  new  matter  is  not  effective  to  have  called  for  a 
I     revei*sal  of  the  decree  of  December  16,    1896,  upon  the  bill 
I     of  May,  1899.     As  to  the  claim  that  tlie  decree  of  reversal 
of  the  sale  decree  is  new  matter  good  for  a  bill  of  review. 
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I  will  add  that  it  would  be  needless  to  affect  the  decree  of 
sale  under  the  bill  of  May,  1899,  because  the  reversal  did 
that;  and  as  to  the  refusal  to  vacate  the  deed  from  Dunfee 
and  wife  to  Hardman,  it  could  not  reverse  the  decree  of  De- 
cember, 1896,  because  the  reversal  occurred  after  that  date. 
BUdsoe  v.  Carr^  10  Yerg.  55,  holds  that  '^The  rendition  of 
a  decree  in  another  court  is  not  new  matter  within  the  mean- 
ingr  of  the  rule"  that  newly  discovered  matter  is  ground  for 
a  bill  of  review. 

So,  treating  the  bill  of  May,  1899,  as  a  bill  of  review,  we 
see  no  error  in  the  decree  of  October  10,  1900,  dismissing  that 
bill.  It  is  hardly  necessary  to  say  that  we  cannot  look  into 
the  evidence  bearing  on  the  question  whether  the  deed  from 
Dunfee  and  wife  to  Hardman  was  procurred  by  fraud  or 
coercion,  because  upon  a  bill  of  review  we  cannot 
look  into  such  evidence,  as  that  can  only  be  done  upon  an 
appeal. 

But  suppose  we  treat  the  last  bill,  that  of  May,  1899,  as  an 
original  bill  to  set  aside  the  deed  from  Dunfee  and  wife  to 
Hardman  on  the  strength  alone  of  the  reversal  by  the  de- 
cree of  the  Supreme  Court  of  the  decree  of  sale.  There  is, 
or  might  be,  an  objection  to  so*  treating  this  bill,  on  the 
ground  that  it  unites  matter  for  a  bill  of  review  and  matter 
for  an  original  bill;  in  other  words,  it  asks  to  set  aside  the 
decree  of  December  16th,  1896,  for  error  of  law  and  new 
matter,  and  to  treat  it  as  an  original  bill  would  make  it 
operate  as  an  original  bill  to  affect  said  deed  on  the  strength 
of  the  reversal  of  the  sale  decree.  "A  bill  cannot  be  main- 
tained wliich  seeks  in  the  alternative  to  review  a  decree  for 
error  apparent,  or  to  impeach  and  set  it  aside  on  the  ground 
of  fraud."  Gordon  y,  Eosa^  63  Ala.  363.  The  opinion  in 
j  Kunherl}/  v.  Arm^^   40  Fed.    R.    559,  takes  the  same  view, 

I  But  as  there  was  no  demurrer  to  the  bill  of  May,  1899,  for 

'  multifariousness,  let  us  waive  this  defect,  though  this  Court 

might  Hiia  nponte  raise  that  question  itself,  without  demur- 
rer, and  dismiss  the  bill.  Dunn  v.  Dunn^  26  Grat.  296; 
Hogg's  Eq.  Proced.  section  137;  Oliver  v.  Prntt^  3  How. 
411;  14  Ency.  PI.  &  Prac.  211.  Then,  treating  this  bill  as 
an  original  bill  setting  up  the  fact  of  the  reversal  of  tlie 
decree  of  sale,  did  it  call  for  a  decree  annulling  the  deed 
i  from  Dunfee  and    wife  to  Hardman?      If  that  deed  rested 
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alone  upon  the  decree  of  sale,  it  would  seem  to  do  so.  If, 
however,  other  consideration  in  fact  enter  into  that  deed,  as 
for  instance,  if  Hardman,  had  in  fact  paid  the  one  hundred 
dollars  money  consideration  stated  in  the  deed,  the  reversal 
of  the  sale  decree  plainly  would  not  affect  that  deed,  for  the 
simple  reason  of  that  additional  new  consideration;  but  that 
one  hundred  dollars  was  not  in  fact  paid.  There  is  another 
element  of  consideration  stated  in  the  briefs  as  a  support  for 
said  deed,  namely,  that  Hardman  allowed  Dunfee  and  wife 
to  remain  on  the  land  and  retain  their  home  upon  it  from 
March  28th,  1892,  to  the  close  of  the  year.  It  is  said  that 
at  that  time  there  was  no  appeal  pending  from  the  decree  of 
sale,  and  no  step  had  been  taken  against  it,  and  that  Hard- 
man's  purchase  was  in  full  force.  That  decree  of  sale  was 
not  void,  but  merely  voidable,  and  while  standing  unreversed 
gave  Hardman  perfect  title  and  right  of  possession,  and  his 
permitting  Dunfee  and  wife  to  retain  possession  under  a 
lease  made  by  Hardman  to  them  constituted  good  considera- 
tion; it  constituted  a  valid  consideration  for  the  deed  when  it 
was  made;  as  things  then  stood,  this  lease  was  valuable  con- 
sideration, and  thus,  in  technical  law,  made  the  deed  unim- 
peachable. But  afterwards  the  sale  decree  is  reversed,  and 
that  avoided  it  ab  initio^  and  it  goes  to  show  that  Dunfee  only 
remained  on  his  own  land,  and  this  would  seem  to  do  away 
with  the  retention  of  possession  by  Dunfee  under  the  lease 
from  Hardman  as  a  basis  of  consideration  for  the  deed. 
There  was  thus  no  money  consideration,  and  this  lease  came 
to  be  no  consideration  by  the  retroaction  of  the  decree  of  re- 
versal in  the  Supreme  Court,  and  so  there  was  no  considera- 
tion in  fact  for  that  deed.  The  consideration  upon  which  it 
once  rested  fell  from  under  it.  Though  it  is  not  necessary 
to  explicitly  so  decide,  I  incline  to  think  that  this  decree  of 
reversal  would  annul  the  deed  from  Dunfee  and  wife  to 
Hardman,  if  Hardman  still  owned  the  land.  I  have  forgotten 
to  say  that  it  is  argued  with  great  force  that  there  is  other  con- 
sideration of  value  to  defend  the  deed  against  the  effect  of 
that  reversal,  and  that  is,  that  the  money  paid  by  Hardman 
under  his  purchase  under  the  decree  went  to  pay  Dunfee's 
debts,  and  is  the  same  as  if  paid  to  Dunfee;  but  the  answer 
to  this  may  be  that  upon   reversal  Hardman  would  be  en- 
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titled  to  be  repaid  that  money,  and  to  charge  it  on  the  land, 
and  thus  lose  nothing. 

But,  for  argument,  let  us  say  that  the  reversal  of  the  de- 
cree of  sale  would,  of  its  own  force,  as  a  new  fact,  an  inde- 
pendent fact,  call  for  the  cancellation  of  the  deed  from  Dun- 
fees  to  Hardman.  We  do  not  feel  called  upon  to  say  decis- 
ively whether  or  no  such  would  be  the  case,  treating  the  last 
bill  as  an  original  bill,  as  we  would  have  to  say  if  Hardman 
yet  owned  the  land,  or  a  royalty  issuing  from  it,  because  he 
conveyed  the  land  outi^ight  to  McCoach,  by  deed  dated  2d 
February,  1893,  under  an  executory  contract  of  sale  dating 
2d  April,  1892,  and  McCoach  conveyed  an  interest  to  West, 
and  McCoach  and  West,  on  18th  April,  1892,  leased  the  land 
for  oil  purposes  to  Ludwig  and  Mooney,  and  they  entered 
and  developed  oil  upon  it.  These  transfers  were  made  after 
the  decrees  of  sale  and  confirmation,  and  after  the  conveyance 
of  the  land  to  Hardman  under  his  purchase  under  the  decree 
of  sale,  and  before  any  bill  of  review  had  been  filed,  or  any 
move  made  against  the  decree  of  sale.  Could  a  reversal  of 
those  decrees  by  the  Supreme  Court  under  the  appeal  from  a 
decree  made  upon  the  bill  of  review  dismissing  it,  or  by  a 
reversal  of  said  decrees  as  asked  by  the  bill  of  review  of 
April,  1894,  affect  McCoach  or  those  claiming  under  him  ? 
Such  reversals  could  not  do  so,  because  McCoach  was  a  com- 
plete purchaser  for  valuable  consideration  without  notice. 
Did  McCoach  have  notice?  Notice  of  what?  When  he  pur- 
chased there  was  a  final  decree  and  no  bill  of  review.  Surely 
he  was  not  bound  to  notice  the  single  technical  error  which 
alone  caused  the  reversal  later  of  the  decree  of  sale,  that  is, 
the  failure  of  the  record  to  show  that  the  land  would  not  by 
rents  in  five  years  pay  the  debts.  This  defect  did  not  render 
the  decree  void,  but  only  erroneous  and  voidable.  Waldron  v. 
Rarvey,  54  W.  Va.  610.  This  fact  is  material,  for  if  the  de- 
cree were  void,  it  would  be  different,  as  if  there  were  no  jur- 
isdiction of  the  subject  matter  or  parties.  If  void,  the  decree 
would  be  nil  and  would  confer  no  title  on  the  purchaser. 
Hoback  v.  Miller,  44  W.  Va.  635.  And  the  purchaser  hav- 
ing no  title,  could  not  confer  it;  but  Hardman  had  title  per- 
fectly valid  while  the  decree  stood  unreversed,  and  McCoach 
had  right  to  think  that  as  the  court  had  decreed  a  sale,  that 
sale  would  confer  good  title. 
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The  argument  is  made  that  McCJoach  was  a  pendente  lite 
purchaser.     How  can  this  be  so?     The  case  in  which  the  sale 
was  made  had  been  ended  by  final  decree.     A  man  cannot  be 
such  a  purchaser  after  final  decree.  "During  the  interval  be- 
tween final  judgment  and  commencement  of  proceedings  in 
error,  there  is  no  suit  pending,  and  a  purchaser  in  good  faith 
does  not  take  title  pendente  lite^  and  is  not  aflFected  by  subse- 
quent reversals  of  the  judgment."      Cheever  v.  Mivton^  13 
Am.  St.  R.  258.     In  that  case  the  court  held  the  writ  of  er- 
ror a  new  suit.  We  cannot  say  that  the  original  suit  in  which 
the  decree  of  sale  was  made  and  the  bill  of  review  and  the  ap- 
peal upon  it  make  one  and  the  same  continuous  suit,  and  thus 
find  that  though  McCoach  purchased  from  Hardman  after  final 
decree  and  before  bill  of  review  or  appeal,  he  was  a  pendente 
lite  purchaser;  for  such  bill  of  review  and  appeal  are  new 
suits,  not  a  continuation  of  the  same  suit  for  the  present  pur- 
pose.    We  can  safely  say  with  Judges  Lee  and  English  in 
Claytor  v.  Anthony^  15  Grat.  page  526,  and  Keck  v.  Allen- 
der^  37  W.  Va.  210,  that  "a  bill  of  review  forms  no  part  of 
the  proceedings  in  the  original  cause."    "It  is  a  new  suit," 
said  Judge  Cabell  in  Laidley  v.   Merrifidd^  7  Leigh  353. 
This  is  because  the  old  suit  has  ended  by  final  decree.     The 
Virginia  court  of  appeals  in  a  very  late  case  held  good  the 
title  of  a  purchaser  from  a  party  to  the  suit  made  between 
the  decree  and  filing  of  a  bill  of  review  or  petition  for  re- 
hearing.     Va.  Ircm  Co,  v.  Eoherts,  103  Va.  661.      A  bill  of 
review  or  appeal  is  a  second  lis  pendens^  and  must  have  its 
own  notice.     It  does  not  relate  back  to  the  rendition  of  the 
judgment  or  decree.     2  Cyc.   510;  Bennett  on  Lis  Pendens 
§§  40,  70;    Woolridge  v.  Boyd,  13  Lea  151;  21  Am.  &  Eng. 
Ency.  L.  (2d  Ed.)  618;  Scudder  v.  Sargent,  17  N.   W.  369; 
Hollistei^  V.  Mann,  58  N.  W.  1128;  Taijlor  v.  Boyd,  3  Ohio 
337  (17  Am.  Dec.  603);  Lee  County  v.  Rogers,  7  Wall  181  ; 
Warren  County  v.  Marcy,  97  U.  S.  96;  Ludlow  v.  ICidd,  3 
Ohio  541;  Barton's  Chancery  Prac.  331;   Cole  v.   Miller,  32 
Miss.  89;  Bankv,  Jeiikins,  104111. 143;  MacMinv.  Allenherg, 
100  Mo.  343.      In  Rector  v.  Fitzgerald,  59  Fed.  R.  808,  the 
Circuit  Court  of  Appeals  held  that  where  a  final  decree  dis- 
missed a  suit  filed  by  Rector,  which  dismissal  was  in  1881,  and 
in  1884  Fitzgerald  took  a  mortgage  on  the  land  involved  from 
the  grantee  of  the  defendant  who  had  prevailed  in  the  suit, 
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and  afterwards  Rector  filed  a  bill  of  review  ag^ainst  Fitgerald 
.  and  his  grantor  to  reverse  the  decree  dismissing  the  bill  for 
error  appearing  on  the  record,  Fitzgerald  was  a  purchaser  in 
good  faith,  and  that  after  the  term  at  which  a  final  decree  in 
favor  of  his  grantor  had  been  rendered,  his  title  could  not  be 
aflFected  by  a  decree  subsequently  rendered  on  a  bill  of  re- 
view subsequently  filed.  It  also  held  "that  a  bill  of  re- 
view will  not  be  regarded  as  a  continuation  of  the  origi- 
nal suit  so  as  to  affect  w^ith  notice  a  person  purchas- 
ing the  proi)erty  in  controversy  in  good  faith  from  the  suc- 
cessful party  after  a  final  decree  and  without  notice  that  a 
bill  of  review  is  to  be  filed."  In  Hector  v.  jFitsgerald^  59 
Fed.  R.  808,  the  Circuit  Court  of  Appeals  reviewed  the  cases 
and  from  them  concluded:  "We  are  of  opinion,  on  princi- 
ple and  authority,  that  a  bill  of  review  ought  not  to  be  re- 
garded as  a  continuation  of  the  original  suit,  merely  for  the 
purpose  of  affecting  a  purchaser  in  good  faith  after  final  de- 
cree with  notice.  In  our  judgment  one  who  purchases  after 
the  term  at  which  a  final  decree  is  rendered,  without  notice 
that  a  bill  of  review  is  contemplated  or  will  be  exhibited, 
should  be  protected  from  the  effect  of  a  decree  on  such  a 
bill,  if  subsequently  filed." 

I  ask  if  it  can  possibly  be  law  that  one  who  buys  or  recov- 
ers land  under  decree  must  wait  three  years  for  a  bill  of  re- 
view, or  two  years  for  an  appeal,  or  five  years  for  a  motion 
to  reverse,  before  he  can  sell  to  a  bona  fide  purchaser  and 
give  him  good  title?  Is  it  the  policy  of  the  law  to  thus  tie 
up  land?  The  decree  is  presumed  to  be  right  until  reversed. 
May  not  the  victor  in  the  suit  or  the  purchaser  act  upon  this 
presumption.  "The  successful  party  ought  not  to  have  his 
title  clouded  and  the  value  of  his  property  correspondingly 
diminished  for  three  years  by  two  doubtful  contingencies; 
1.  That  a  writ  of  error  will  be  sued  out;  and  2.  That  a  re- 
versal will  take  place."  Cheerer  v.  Minton^  13  Am.  St.  R. 
258.     So  says  Bank  v.  Bank,  6  Peters,  p.  17. 

The  case  of  Lynch  v.  Andrews,  25  W.  Va.  751,  cannot  be 
used  to  show  that  the  purchasers  were  pendente  lite  from 
Hardman.  It  is  not  authority  in  this  case,  because  the  de- 
crees were  not  final,  I  mean  the  decrees  of  sale  and  confirma- 
tion, as  there  was  a  reservation  of  right  to  make  final  adjudi- 
cation.   From  the  case  of  Camden  v.  Ilaymond,  9  W.  Va.  680, 
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and  22  W.  Va.  pp.  184,  188,  it  will  appear  that  the  decrees 
involved  in  Aiidreics  v.  Lynch  were  pointedly  held  to  be  in- 
terlocutory. That  matter  was  res  judicata  when  the  case  of 
AndretcH  v.  Lynch  was  decided,  and  was  so  treated  in  its  de- 
cison.  The  decrees  being  interlocutory,  not  final,  the  pur- 
chaser was  regarded  as  a  purchaser  pendente  lite;  but  in  this 
case  there  was  no  reservation  as  there  was  in  those  decrees. 
The  decrees  in  this  case  were  final  in  every  sense,  and  the 
purchasers  from  Hardman  were  not  pendente  lite  purchasers. 
Again,  the  decrees  against  Andrews  were  void  for  want  of 
service  or  appearance. 

In  volume  9,  page  1,  of  that  excellent  equity  work,  Ameri- 
can and  English  Decisions  in  Equity,  will  be  found  valuable 
authority  to  support  this  holding.  It  reports  the  West  Vir- 
ginia case  of  Ohio  River  Co,  v.  Fisher^  Circuit  Court  of 
Appeals,  115  Fed.  929.  This  case  protected  hona  Ude  pur- 
chasers purchasing  between  the  decree  and  a  filing  of  a  bill 
of  review.  The  Circuit  Court  of  Appeals  affirms  the  rule  put 
in  the  case  of  Rector  v.  litzgerald  holding  that  a  bill  of  re- 
view is  not  a  continuance  of  the  old  suit,  but  a  new  one  and 
that  a  third  person  hona  fide  purchasing  under  a  decree  after- 
wards reversed  is  not  affected  by  the  reversal.  "Subsequent 
reversal  of  a  decree  of  chancery  does  not  affect  the  title  of  a 
b(yna  iide  purchaser  who  has  acquired  under  such  decree  be- 
fore suit  in  error  to  reverse  it  was  commenced. "  McCormick 
V.  McClure^  (Ind.)39  Am.  Dec.  441.  This  case  says  that  one 
may  purchase  before  appeal  with  safety.  The  opinion  says 
that  the  appeal  is  a  new  suit. 

Ponaeroy  Eq.  sec.  632  (3rd  Ed.)  says  that  if  the  unsuccessful 
IMirty  is  entitled  to  appeal,  lie  must  do  so  in  a  reasonable  time 
to  keep  the  lis  pendens  alive.  Even  under  this  rule  the  lis 
pendens  had  ceased,  as  the  bill  of  review  was  not  filed  for 
thirty -two  months  after  the  decree. 

So  there  was  no  proceeding  pending  when  McCoach  got 
his  deed  to  make  him  a  penderite  lite  purchaser. 

The  bill  of  April,  1894,  alleges  that  Hardman  was  guilty 
of  wrongful  conduct  in  chilling  the  bidding  at  the  court  sale, 
so  as  to  keep  down  the  price,  and  that  he  purchased  with  in- 
tent that  Dunfee  should  redeem.  If  we  had  before  us  an  ap- 
peal from  the  decree  on  that  bill,  we  could  examine  the  evi- 
dence to  see  whether  this  charge  is  true,  and  whether  Mc- 
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Coach  knew  of  it;  for  if  he  did  not,  of  what  avail  is  it, 
thou^fh  true?  If  that  evidence  were  before  us,  and  would 
show  the  charge  to  be  true  as  to  bpth,  then  we  could  deter- 
mine whether  in  fact  Hardman  bought  on  a  trust  which 
would  be  based  on  sufficient  consideration  and  would  be  valid 
and  enforceable  in  equity,  though  only  oral.  But  we  have 
before  us  an  appeal  from  a  decree  of  October  10th,  1900, 
dismissing  the  bill  of  April,  1894,  to  see  whether  there  is 
error  of  law  in  such  dismissal;  in  other  words,  we  have  be- 
fore us  a  bill  of  review,  and  we.  cannot  look  into  the  evidence 
to  prove  notice  on  McCoach  or  that  Hardman  was  guilty  of 
any  such  conduct  at  the  sale.  We  cannot  look  into  the  depo- 
sitional  evidence  to  convict  Hardman  of  fraud  upon  a  bill  of 
review.  I)un?i  v.  Eenick,  40  W.  Va.  349;  Wethered  v.  EIr 
loitty  45  Id.  436.  So,  we  must  regard  McCoach  and  those 
claiming  under  him  in  the  light  of  purchasers  for  valuable 
consideration  without  notice,  and  then  inquire  whether  by 
law  they  can  be  aiBfected  by  a  reversal  of  the  decree  of  sale. 
We  do  not  deny  the  rule  given  in  Bank  v.  Bank^  6  Pet  8, 
and  stated  in  the  books  passim^  namely:  ''On  the  reversal 
of  a  judgment,  the  law  raises  the  obligation  in  the  party  to 
the  record  who  has  received  the  benefit  of  the  erroneous 
judgment,  to  make  restitution  to  the  other  party  for  what  he 
has  lost."  Flemings,  Riddick^  5  Grat.  272;  Keck  v.  All-en- 
der^  42  W.  Va.  420.  But  that  does  not  apply  to  this  case. 
In  the  case  just  mentioned,  Bank  v.  Bank^  after  saying  that 
on  reversal,  the  losing  party  must  be  restored  to  what  he  lost  by 
the  judgment,  the  court  further  said:  ''But  as  it  respects  third 
persons,  whatever  has  been  done  under  the  judgment,  while  in 
force,  is  valid  and  binding.  A  contrary  rule  would  be  ex- 
tremely inconvenient,  and  in  great  measure  tie  up  proceed- 
ings under  a  judgment  during  the  whole  time  within  which 
a  writ  of  error  may  be  brought.  If  a  bare  intention  or 
declaration  of  intention  to  bring  a  writ  of  error  will  invali- 
date what  is  afterwards  done,  should  the  judgment  at  any 
future  day  be  reversed,  it  would  virtually,  in  many  cases, 
amount  to  a  stay  of  proceedings  on  judgments.'''  Lovett  v, 
Gennan^  12  Barb.  83.  The  general  rule  is  well  established  that 
a  reversal  of  a  decree  does  not  affect  purchasers  for  value 
without  notice.  Hogg's  Eq.  Princ.  section  293;  3  Cyc.  462, 
467;  Zollman  v.  Moore,  21  Grat.  313;    Gould  v.    Sternberg^ 
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15  Am.  St.  138;  He^/nolch  v.  Harris^  76  Am.  pec. 
^e  authorities  are  yery  numerous,  and  almost  of  pne  voice, 
to  show  that  a  stranger  ip  a  case  purchasing  land  und^r  a 
decree,  though  it  be  erroneou3,  i§  not  affected  by  its  re- 
yersal,  nor  is  a  purchaser  from  him.  Hughes  v.  SamilUm^ 
19  W.Va.  366,  (point  15).  This  is  now  statute.  Code,  chap- 
ter 132,  section  8.  See  Machlvti  v.  Allenherg^  100  Mq.  p.  342. 
But  the  authorities,  by  great  preponderance,  hold  that  when 
the  purchaser  is  a  party  to  the  cause  in  which  the  sale  is 
made,  and  has  a  substantial  interest  in  the  debt  or  cause  for 
which  the  land  is  sold,  his  title  perishes  with  the  reversal  of 
the  decree.  Ihmfee  v.  Ohilda^  45  W.  Va.  155;  Klapneck 
<&  White  V.  Eeltz,  50  W.  Va.  331;  Frederick  v.  Cox,  47  Id. 
14.  In  this  case,  however,  the  purchase,  was  not  by  a 
stranger,  but  by  Hardman,  who  filed  a  petition  in  the  suit  in 
which  numerous  debts,among  them  a  considerable  sum  to  him, 
were  decreed  against  the  land,  and  thus  he  was  a  party  in- 
terefeted  in  the  decree;  but  he  having  conveyed  toMcCoach,we 
meet  the  question  whether  McCoach  is  to  be  regarded  a  pur- 
chaser for  valuable  consideration  and  protected  from  loss  of 
title  by  reversal  of  the  decree  of  sale.  Authorities  above 
cited  answer  that  he  is  protected.  As  the  title  of  a  stranger 
to  the  cause  purchasing  under  a  decree  does  not  fall  with 
reversal,  why  should  the  title  of  one  purchasing  from  a 
party  not  be  likewise  protected?  Both  are  strangers  to  the 
cause,  both  alike  innocent,  and  it  would  seem  that  like  prin- 
ciples would  apply  to  both.  I  think  the  statement  of  law 
made  in  Dmifee  v.  ChUds,  45  W.  Va.  155,  after  stating  that 
the  title  of  a  party  falls  with  reversal,  that  ''there  is  an  ex- 
ception where  the  sale  is  to  a  stranger  hona  Ude,  or  where  a 
third  person  has  hona  fide  acquired  some  collateral  right 
before  reversal,"  is  borne  out  by  the  authorities  there  cited 
and  many  others.  In  denial  of  this  position  reliancjB  in  some 
cases  has  been  placed  on  the  maxim  Nemo  potest  plus  jwris 
in  aUenum  tranferre  quam  ipse  habet  (No  one  can  transfer 
to  another  more  right  than  he  himself  has);  but  this  does  not 
apply  to  such  purchaser.  "The  purchaser  must  be  regarded 
as  a  purchaser  without  notice,  since  he  buys  from  a  party 
who  derives  title  from  a  judgment  and  execution  valid  at 
the  time,  and  really  occupies  the  same  position  as  if  he  had 
himself  bought  at  the  sheriff's  sale.      Whilst,  therefore,  the 


244  DuxFEE  V.  Childs.  L59 

title  of  the  plaintiff  would  be  annulled  by  the  reversal  of 
the  judgment,  the  sale  or  conveyance  to  a  third  person  be- 
fore reversal  of  the  judgment,  would  be  valid,  and  the 
purchaser,  supposing  the  purchase  to  be  in  good  faith, 
would  be  protected  from  the  risks  which  his  vendor 
would  l^e  subject  to."'      Vogler  \.  Montgome/^y^  54  Mo.  577; 

Waddham  v.  Gay^  73  111.  415.  Where  title  is  vested  in  one 
by  decree,  and  he  conveys  to  another  hona  fide^  title  in  him 
is  not  affected  by  the  reversal.  Ilanna  v.  Hanna^  110  111. 
53.  Many  cases  hold  that  a  stranger  purchasing  of  a  party 
who  purchased  under  a  decree  is  not  affected  by  reversal. 
Notes  to  J/f/'//7^>/^  v.  Lore^  54  Am.  Dec.  455,  and  Littler, 
Munce,  28  Id.  371;  Lorett  v.  Gtnnan  Church,  12  Barb.  67, 
(28  Am.  Dec.  371),  note;  Rorer  on  Judicial  Sales  (2d  Ed.) 
section  1142;  Dattr  v.  Troy  Co,,  2  Hill  529;  Davi^  v.  Wat- 
son,  54  Miss.  679;  Evai\i<\,  Kahr,  60  Kan.  719;  Guiteaux. 

Wisely,  47  111.  433.  "When,  after  entry  of  a  decree  qui- 
eting title  to  real  estate  in  a  party  to  the  suit,  he  conveys  to 
a  ho)ia  fide  purchaser,  no  appeal  bond  having  been  filed,  a 
subsequent  reversal  of  such  decree  upon  appeal  will  not 
affect  the  purchaser."  Parl'er  v.  Court  nay,  26  Am.  St.  R. 
360.  "The  party  thus  invested  (by  decree)  with  title  and 
possession  sold  and  conveyed  to  a  third  person  who  stands 
before  the  court  as  an  innocent  purchaser  for  valuable  con- 
sideration, without  notice.  Can  his  rights  be  divested  by  a 
reversal  of  the  decree  on  which  his  title  was  originally 
founded^  We  are  of  opinion  that  he  cannot  be  so  divested." 
So  says  the  opinion  in  Taylor  v.  Boyd,  3  Ohio  337,  (17  Am. 
Dec.  603),  a  well  considered  case.  In  that  case  the  syllabus 
reads  thus:  "Reversal  of  a  decree  under  which  a  purcliaser 
in  good  faith,  before  a  service  of  citation  in  error,  acquired 
title,  does  not  divest  the  title  of  such  purchaser."  In  that 
case  Boyd  sued  Taylor  to  get  a  deed  for  land,  and  obtained 
a  decree  for  a  deed.  Taylor  brought  a  writ  of  error.  Later 
Boyd  conveyed  to  another  Boyd,  after  writ  of  error,  but  be- 
fore citation  in  it.  Boyd's  title  was  held  good  against  re- 
versal. It  was  contended  that  the  purchaser  Boyd  was  a  pur- 
chaser pendente  lite;  but  it  was  held  that  the  writ  of  error 
was  a  new  suit  and  that  he  was  not  a  pendente  lite  purchaser. 
InMeCormlch  v.  McClum,  6  Blackford  474,  (39  Am.  Dec. 
441),  McCormick  filed  a  bill  to  recover  land  and  obtained  a 
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decree  and  took  possession.  The  decree  was  reversed.  Gn 
motion  for  a  writ  of  restitution  it  appeared  that  McCormick 
had  conveyed  to  Justice  after  decree  and  before  appeal,  and 
it  was  held  that  the  suit  was  not  pending,  and  that  the  hona 
fide  purchaser  took  valid  title.  In  McAmland  v.  Punt^  93 
Am.  Dec.  it  is  held  that  "Grantee  of  a  judgment  creditor, 
who  purchases  the  debtor's  land  at  a  sale  under  a  judgment, 
acquires  good  title,  notwithstanding  the  judgment  is  after- 
wards reversed."  It  is  there  held  that  the  maxim,  ''No 
man  can  transfer  a  greater  right  than  he  himself  possesses," 
is  subject  to  many  exceptions.  The  court  said  that  it  was 
not  denied  that  if  a  third  party  had  purchased,  his  title  would 
be  good,  thus  saying  that  one  purchasing  from  a  party  who 
had  purchased  wa.s  governed  by  the  same  principles.  There 
are  some  contrary  decisions.  See  Freeman  on  Executions, 
section  M7;Sln(/Iefyy.  Warrt^n ^QSAm.St  »96.  But  wliich  is  the 
more  sound  rule,  which  the  more  conforms  to  sound  public  pol- 
icy, that  is,the  policy  that  judgments  and  decrees  rendered  by 
the  courts  of  the  country  in  cases  of  lawful  jurisdiction  shall 
have  some  efficacy,  and  inspire  some  confidence,  so  that 
persons  not  parties  to  the  suit  may  buy  upon  the  faith  of  those 
judgments  and  decrees  with  some  reliance  and  confidence  if  The 
Constitution  and  statutes  make  the  courts  the  arbi- 
ters of  man's  property  controversies,  and  when  those 
courts  have  decided  a  property  controversy  and  sub- 
jected property  to  sq,le  and  transfer,  why  should  not  the 
business  world  act  under  them  with  reliance  and  safety  ?  Great 
imiK)rtance  is  attached  by  the  appellants  to  the  Kentucky  case 
of  Clark  V.  Fan*ou\  52  Am.  Dec.  552,  containing  the  syllabus 
reading  thus:  ''Purchaser  of  property  in  litigation  after  final 
decree  is  a  purchaser  pendente  lite\  he  is  not  a  necessary  par- 
ty to  a  bill  of  review,  but  is  bound  by  the  decision  upon  any 
bill  of  review  or  w^rit  of  error."  "Purchaser  at  a  sale  under 
final  decree  generally  takes  a  good  title,  though  the  decree  be 
afterwards  reversed."  This  syllabus  in  holding  a  purchaser 
after  final  decree,  if  it  means  either  before  or  after  a  bill  of 
review  or  appeal,  or  rather,  if  it  means  a  purchaser  after 
final  decree  and  before  bill  of  review  or  appeal,  is  surely  too 
broad.  Authorities  cited  above  show  this.  That  case,  how- 
ever, differs  widely  from  the  case  we  have  in  hand.  In  that 
case  Farrow  sued  for  the  specific  performance  by  Clark's 
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heirs  of  a  contract  for  the  sale  of  a  lot^  and  obtained  a  decree 
and  a  conveyance  of  the  lot  to  him,  and  afterwards  conre^^ed 
the  lot  to  Wright.  Still  later  the  decree  was  reversed  And 
the  contract  was  rescindcki.  As  applied  to  the  case  of  specific 
performance,  or  a  suit  to  get  title,  the  doctrine  of  that  Kct- 
tucky  case  may  be  right.  We  are  not  called  upon  to  say  as  to 
this;  but  I  call  attention  to  the  fact  that  it  is  in  direct  antagonism 
to  Taylor  v.  Bopd  and  McCormick  v.  McClum^  above  cited: 
But  the  Kentucky  case  sustains  the  proposition  inade  by  thid 
opinion,  that  where  the  case  is  one,  hot  of  specific  perfornir 
ince,  or  one  of  like  kind,  but  a  case  of  sale  for  debt  under 
decree,  one  buying  from  a  purchaser  under  dfecree^  thouf^ 
stich  purchaser  be  a  party  interested^  takes  good  title  unaf- 
fected by  reversal.  In  that  case  the  court  drew  this  distihb- 
tion  pointedly  in  the  syllabus  based  on  the  following  langua^ 
of  the  opinion:  **And  we  barely  remark,  in  addition,  that  H 
title  passed  by  a  commissioner's  deed  under  a  decree  for  Sf^- 
cific  performance  and  other  similar  cases,  stands  upbh  difln^r- 
ent  ground  from  that  of  a  title  derived  under  a  decree  of  telli, 
and  an  actual  sale;  because,  in  the  former  case,  the  convey- 
ance of  title  rests  wholly  on  the  decree,  and  is  the  same  as  if 
it  existed  in  the  decree  alone,  there  being  no  meidtorichiS  tet 
done  under  the  authol-ity  of  the  decjree  which  might  give  ad- 
ditional efficacy  to  the  conveyance.  But  in  other  cases,  as  bi 
a  sale  under  a  decree^  the  put-chase  is  of  itsfelf  a  mferitofiottd 
act,  authorized  by  the  decree  and  treating  an  ^uit^;  and  it 
is  a  matter  of  interest  to  all  parties,  and  to  the  public,  thfit 
such  sales,  if  fairly  made,  should  be  sustained,  and  they  ili* 
sustained,  though  such  decree  be  afterwards  reversed.  They 
are  sustained,  too,  though  the  purchaser  be  the  Successftil 
party  to  the  suit,  because  he  does  not  get  the  laiid  by  the  di- 
rect operation  of  the  decree  itself^  but  by  proceedings  which 
it  authorizes;  and  for  this  reasoti  he  is  not  compelled,  upon  A 
reversal,  to  restore  the  land,  but  to  restore  the  pricfe  or  todti- 
ey  which  it  brought,  and  which  alone  he  gets  by  the  direbt 
opieration  bf  the  decree;  on  these,  and  perhaps  other  grounds^ 
may  be  placed  the  distinction  which  has  been  uniformly  held 
between  the  effect  of  reversal  of  decrees  for  sfele;  br  imd* 
which  sales  have  properly  taken  place,  and  decrees  for  cott- 
veyance  of  title  where  that  i^  the  object  of  the  suit,  tod  «« 
very  thing  decreed. »    Thdt  Kentucky  case  strongly  feiippoHft 
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the  cause  of  the  appellees  in  this  case,  and  is  strongly  against 
the  appellants.  So,  we  conclude  that  the  reversal  of  the  de- 
cree of  sale  cannot  affect  the  title  of  McCoach  and  those  claim- 
ing under  him^  though  under  our  law  it  would  affect  Hard- 
man,  if  he  yet  owned  the  land. 

Next  we  consider  the  demand  of  the  bill  of  April,  1894,  to 
set  aside  the  deed  of  March  28,  1892,  from  Dunfee  and  wife 
to  Hardman.  The  CJourt  could  not  set  aside  that  deed  to  the 
prejudice  of  McCoach,  because  he  was  purchaser  for  valuable 
consideration  without  notice  of  the  misrepresentation,  coer- 
cion, or  want  or  failure  of  consideration  on  which  the  attack 
upon  that  deed  was  predicated.  We  find  in  2  Story  Eq. 
Juris.  §  1503,  the  following  basic  principle  applicable  as  well 
to  the  demand  to  set  aside  said  deed  as  to  the  claim  that  the 
reversal  of  the  decree  of  sale  destroyed  the  title  of  McCoach 
and  those  claiming  under  him  :  **In  short,  courts  of  equity 
will  not  take  the  least  step  imaginable  against  an  innocent 
purchaser  in  such  a  predicament;  and  will,  on  the  other  hand, 
allow  him  to  take  every  advantage,  which  the  law  gives  him; 
for  there  is  nothing  which  can  attach  itself  upon  his  con- 
science in  such  a  case  in  favor  of  an  adverse  claim. '^  Remem- 
ber we  are  in  a  court  of  equity,  which  never  lifts  its  hand  by 
affirmative  action  hurtful  to  a  purchaser  hona  iide  for  valua- 
ble consideration.  Reflect  that  McCoach,  under  judicial  sale 
and  under  the  deed  from  Dunfee  and  wife,  obtained  legal  ti- 
tle, and  would  thus  prevail  in  a  court  of  law,  and  equity  will 
not  make  his  condition  worse  by  depriving  him  of  legal  title 
which  gives  him  advantage  in  a  court  of  law;  for  as  Judge 
Moncure  said  in  Burwell  v.  Fauber^  21  Grat.  p.  468,  "Cer- 
tainly a  hona  fide  purchaser  for  value,  and  without  notice,  is 
a  great  favorite  of  a  court  of  equity,  and  that  court  will  not 
disarm  such  a  purchaser  of  a  legal  advantage."  We  find  it 
stated  in  National  Valley  Bank  v.  Harman^  75  Va.  p.  609, 
that  Lord  Rosslyn  said  what  is  approved  by  the  Virginia 
court  and  held  everywhere  as  equity  law:  "I  think  it  has  been 
decided,  that  against  a  purchaser  for  valuable  consideration 
without  notice,  this  court  will  not  take  the  least  step  imagi- 
nable. You  cannot  even  have  a  bill  to  perpetuate  testimony 
against  him.  I  am  preity  sure  it  is  determined  that  no  ad- 
▼atitage  the  law  gives  him  will  be  taken  from  him  by  this 
court..    The  doctrine  as  to  the  jurisdiction  of  this  court  is 
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this:  You  cannot  attach  upon  the  conscience  of  the  party  any 
demand  whatever  where  he  stands  as  a  purchaser,  having  paid 
his  money  and  denies  all  notice  of  the  circumstances  set  up  in 
the  bill."  The  Virginia  court  said  that  this  doctrine  had 
been  repeatedly  sanctioned  by  that  court  and  the  Supreme 
Court  of  the  United  States,  citing  Boone  v.  Chiles^  10  Pet. 
177,211;  Carter  \.  AUeu,  21  Grat.  241,  247;  Tompllm  x. 
Poirvll^  6  Leigh  o76.  See  Lough  v.  MichatU  37  \V.  Va.  679; 
Turk  v.  A^Skileft^  45  W.  Va.  82.  Rescission  of  adee<l  for  fraud 
Cannot  hurt  a  houafide  purchaser,  14  Am.  &  Eng.  Ency.  L. 
(2  Ed.)  163.  "The  relief  of  cancellation  will  not  be  granted 
against  a  hona  fide  purchaser  for  value  without  notice  of  the 
fraud  or  oUier  ground  for  cancellation.''  6  Cyc.  319;  Car- 
ter V.  All  en  y  21  Grat.  241.  In  that  case  the  court  holds 
thus:  "A  purchaser  for  value  without  notice,  actual  or  con- 
structive, having  obtained  a  conveyance  will  not  l^e  affected 
by  a  latent  equity,  whether  by  lien,  or  incumbrance,  or  trust, 
or  fraud,  or  any  other  claim."  '*From  a  purchaser  for  value 
without  notice  this  court  takes  nothing  away  which  the  pur- 
chaser has  honestly  aeciuired.''  1  Am.  &  Eng.  Dec.  in  Eq. 
p.  249  and  110. 

There  is  another  decisive  view  against  the  appellants.  The 
bill  of  April,  181)4,  charges  that  Hardman  knew  of  the  error 
infecting  the  sale  decree.  lie  was  not  bound  in  law  to  notice 
it,  and  actual  notice  of  it  ought  to  he  proven.  The  bill 
charges  that  Hardman  at  the  sale  bought  under  the  pretense 
of  allowing  a  redemption  by  the  Dunfees,  and  that  he  era- 
ployed  coercion  by  threatening  to  eject  Dunfee  from  the  land, 
unless  he  would  make  the  deed  of  March  28,  1892,  and  that 
he  represented  that  he  had  the  right  to  do  so,  and  that  Mrs. 
Dunfee  had  no  contingent  right  of  dower,  and  that  the  one 
hundn»d  dollars  stated  as  the  consideration  for  the  deed  was 
not  paid,  and  that  McCoach  and  West  had  notice  of  all  these 
things.  W  hether  these  charges  are  true  or  not  dei>ends  wholly 
on  evidence  contained  'in  depositions,  and  under  authorities 
above  cited,  as  we  are  deciding  upon  a'  bill  of  review,  we 
cannot  read  those  depositions  to  sustain  these  charges  against 
Hardman  and  McCoach,  as  we  could  do  upon  an  appeal  from 
the  decree  of  16th  December,  1896.  -  Therefore,  those  charges 
are  impotent  in  this  case  to  Hx  fraud  or  misconduct  on  Hard- 
man  or  knowledge  or  notice  on  McCoach.     We  have  no  read- 
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able  evidence  to  sustain  those  charges.  If  Hardman  made 
such  statements  they  constitute  no  fraud,  no  duress  or  coer- 
cion. He  owned  the  land  under  a  confirmed  sale  giving  him, 
at  that  time,  perfect  title,  and  he  was  entitled  to  possession, 
and  could  lawfully  have  enforced  it  by  the  writ  of  possession 
which  had  been  awarded  by  the  court.  And  as  Mrs.  Dunfee 
had  joined  in  a  deed  of  trust  for  one  of  the  debts  decreed 
against  the  land,  she  had  no  dower  in  the  land  itself;  but  as 
some  persons  had  told  her  that  she  had,  and  as  she  set  up 
such  claim,  which  would  frighten  oil  men  from  buying,  or 
leasing,  Hardman  naturally  desired  to  close  that  trouble  by 
her  deed.  As  she  had  nothing  in  the  land,  he  might  fairly 
ask  the  deed,  and  as  to  her  the  lease  would  be  a  considera- 
tion, and  by  the  deed  he  took  nothing  from  her  legally  be- 
longing to  her.  There  was  neither  fraud  nor  duress  nor 
coercion  in  this,  to  affect  the  deed,  as  shown  by  cases  cited  in 
Whlttal'er  V.  Southwest  Impr(w,  Co,,  34  W.  Va.  217,  226. 
But  it  is  contended  that  McCoach  cannot  occupy  the  posi- 
tion of  a  hoiia  file  purchaser,  because  he  holds  the  land  un- 
der a  special  warranty  deed.  Seeing  that  a  special  warranty 
deed  would  give  McCoach  the  cast  and  character  of  a  hona 
fide  purchaser,  counsel  frequently  call  this  deed  a  quit-claim 
deed,  and  rely  on  some  cases  holding  that  a  purchaser  under 
a  quit-claim  deed  cannot  make  the  defense  of  a  hma  fide 
purchaser,  but  that  position  is  not  sound  law.  "The  receipt 
of  a  quit-claim  deed  does  not  of  itself  prevent  a  party  from 
becoming  a  hona  Ude  holder;  and  the  doctrine  expressed 
in  many  cases  that  the  grantee  in  such  a  deed  cannot  be 
treated  as  a  hona  fide  purchaser  does  not  rest  upon  any  sound 
principle.  It  is  asserted  upon  the  assumption  that  the  form 
of  the  instrument,  that  the  grantor  merely  releases  to  the 
grantee  his  claim,  whatever  it  may  be,  without  warranty  of 
its  value,  or  only  passes  whatever  interest  he  may  have  at 
the  time,  indicates  that  there  may  be  other  and  outstanding 
claims  or  interests,  which  may  possibly  affect  the  title,  and, 
therefore,  it  is  said  that  the  grantee,  in  accepting  a  convey- 
ance of  that  kind,  cannot  be  a  homi  fide  purchaser  and  en- 
titled to  protection  as  such,  and  that  h«e  is  in  fact  thus  notified 
by  his  grantor  that  there  may  be  some  defect  in  his  title,  and 
he  must  take  it  at  his  risk.  This  assumption  we  do  not 
think  justified  by  the  language  of  such  deeds  or  of  the  gen- 
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feral  opihion  of  conveyiiiifcers."  MoeUe  v.  Sherwood,  148  U. 
S.  21.  The  sdme  doctrine  is  held  in  U.  8.  v.  Zand  ^)o.,  148 
U.  S.  81,  and  Brown  v.  Jackson^  8  Wheat.  451,  as  shown  in 
the  opinion  filed  by  rae  in  Ellison  v.  Torpin,  44  W.  Vs.  p. 
435.  The  Supreme  C!ourt  of  the  United  States,  as  therft 
stated,  has  changed  its  ruling  as  to  this,  and  has  come  to  the 
conclusion  that  a  purchaser  under  a  quit-claim  deed  may  be 
a  bona  fide  purchaser.  I  refer  to  the  authorities  there  cited 
for  the  proposition.  But  this  is  not  a  quit-claim  deed.  It  ]& 
^  statutory  deed  prescribed  by  chapter  T2,  section  1  of  the 
Code,  with  a  covenant  of  special  warranty,  and  in  its  ^^rant- 
ihg  clause  contains  the  words,  "do  g^rant  unto  the  said  partijr 
of  the  second  part,  with  special  warranty,  all  that  certain  lot, 
tract  or  parcel  of  land.''  By  the  very  letter  of  section  2, 
**fevery  such  deed,  conveying  lands,  shall,  unless  an  excep- 
tion be  made  therein,  bfe  construed  to  include  all  the  estate, 
right,  title  and  interest  whatever,  both  at  law  and  in  equity, 
of  the  grantor  in  or  to  such  lands.''  This  surely  passes  the 
very  land  itself,  under  that  statute,  whether  the  deed  be  one- 
of  special  ol-  general  warranty.  Turk  v.  Skil^,  45  W.  Va. 
82.  The  operative  isrords  "do  grant"  are  the  same  prescribed 
by  the  statute  for  both  a  special  and  general  warranty  deed, 
and  plainly  operate  alike  in  their  granting  or  transferring 
effect,  the  only  difference  being,  not  in  the  force  of  the  in- 
strument to  pass  title,  but  in  the  obligation  and  effect  of  the 
warranty.  Hence  the  character  of  the  deed  does  not  deprive 
McCoach  of  the  benefit  of  the  position  of  a  purchaser  for 
valuable  consideration. 

I  have  said  that  we  cannot  read  the  depositions  for  decis- 
ion, and  therefore  we  need  not  state  their  contents;  but  as- 
bearing  on  the  substantial  justice  of  this  case  I  will  say  that 
the  depositions  fall  far  short  of  sustaining  the  charges  of 
fraud,  coercion  and  misrepresentation  against  Hardman,  lind 
proving  notice  thereof  on  the  part  of  McCoach.  Even  if 
Hardman  \^ere  culpable  in  the  manner  of  his  procurement  of 
the  deed,  there  is  no  evidence  to  show  that  McCoach  and 
those  claiming  under  him  had  notice  of  it.  Therefore,  Mc- 
Coach would  be  protected  Against  this  charge  of  fraud  in  the 
procurement  of  the  deed.  The  law  above  given  touchingr  the 
protection  of  an  innocent  purchaser  against  loss  of  title  by 
the  reversal  of  a  decree  fully  applies  to  protect  McCoach 
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a^n^  the  demand  for  cancellation  of  the  deed.  Lbokatthe 
reasonableness  of  his  position.  He  saw  the  fact  that  Hard- 
man  had  purchased  at  an  open  judicial  sale,  and  he  also  saw 
the  deed  of  Dunf ee  and  wife  to  Hardman,  and  further  that 
Dunfee  had  recognized  Hardtnan's  title,  by  leasing  28th 
March,  1892;  the  land  from  Hardman.  Had  not  McCoach 
the  right  to  lict  on  this  with  honest  con6dence?  And  this 
confidence  was  inspired  by  the  fact  that  Dunfees  had  made 
the  deed  and  taken  the  lease.  Their  plain  acts  thus  led  Mc- 
Coach to  buy,  and  where  one  of  two  innocent  parties  must 
suffer  loss,  that  loss  must  be  borne  by  that  one  "who  by  his 
conduct,  acts  or  admissions  has  rendered  the  injury  possible.'' 
Iforfolk  tfe  Western  Railroad  Co.  v.  P^d/ue,  40  W.  Va.  442: 
JtcConnell  v.  Rowland^  48  Id.  276;  Roberts  v.  Ta/venner^  4& 
Id.  682;  Somes  v.  Brewer^  13  Am.  D.  406. 

li  is  charged  that  Hardman;  when  he  got  the  deed,  kne\^ 
th^re  was  error  in  the  decree  of  sale  that  would  invalidate  thfe 
sale.     Will  the  law  say  that  he  was  bound  to  be  a  jurist,  seer 
and  prophet  and  anticipate  the  effect  of  the  Mngle  technical 
errot"  affecting  the  deed,  for  the  purpose  of  fixing  actual 
fraud  in  his  mind?    I  know  that  for  some  purposes  a  pur- 
chaser is  bound  to  know  defects  in  his  chain  of  title;  he  is 
boiind  to  know  the  contents  of  a  record  under  which  he 
claiin^  for  certain  purposes  and  to  a  certain  eittent,  as,  for  in- 
stance, if  he  buys  under  a  decree,  be  must  see  that  the  court 
has  jarisdictiom  of  the  subject  tHattei*  and  the  parties;  but  i^ 
it  i>ossible  that  he  is  bound  to  know  in  advance  the  effect  of 
every  error  and  irregularity  for  which  the  decrefe  may  be  in 
the  end  reversed,  when  such  error  does  not  affect  the  author- 
ity and  jurisdiction  of  the  court?     But  even  say  that  Hard- 
man  and  McCoach  were  bound  to  see  this  defect  in  the  de- 
ci^;  say  that  you  can  use  this  for  the  purpose  of  fixing  in- 
tentional  fraud  in    the    inind    of    Hardman,   then    I    ask 
why  did  Dunfee  allow  Hardman  to  avail  himself  of  that 
frftud  by  making  a  deed  ?    Did  not  Dunfee  have  the  same 
meati^  to  khow  of  that  defect  in  the  decree  as  Hardman  had? 
Was  hot  the  same  avenufe  of  information  open  to  Dunfee  a^  to 
Hardman?    If  Hardman  took  the  deed  with  knowledge  of 
tfutt  erf'or,  so  did  t)unfee  make  the  deed  with  like  knowledge. 
It  is  charged  that  negotiation  was  commenced  by  McCoach 
to  (mrhhaSe  of  Hardman  before  Hardman  got  the  deed  froth 
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Dunfee,  and  that  this  is  evidence  of  notice  on  the  part  of 
McCoach.  The  evidence  is  clear  and  preponderating  that 
McCoach  did  not  begin  such  negotiation  before  the  execution 
of  the  deed;  but  what  if  he  had  done  so?  He  had  a  right  to 
do  so.  Ilardman  was  vested  with  title  by  a  confirmed  judi- 
cial sale,  and  why  had  not  McCoach  a  right  to  buy  under 
that?  How  would  that  show  either  that  he  knew  of  any  de- 
fect in  the  decree,  or  had  any  fore-knowledge  of  the  execution 
of  that  deed? 

And  another  point  is  this.  If  there  was  anything  wrong 
in  the  procurement  of  that  deed,  why  did  not  Dunfee  attack 
it  sooner  after  March'28,  1892,  than  April,  1894?  He  having 
knowledge  of  every  circumstance  connected  with  the  execu- 
tion of  his  deed,  the  law  demanded  quick  attack,  especially 
when  he  and  his  wife,  living  on  the  land,  saw  the  oil  opera- 
tors spending  thousands  of  dollars  in  their  uncertain  enter- 
prise of  development.  He  waited  too  long  to  invoke  the 
power  of  equity  to  overthrow  rights  in  those  people.  The 
many  cases  cited  in  Wlilttal^er  v.  SouthweHt  Improi\  Co,^  34 
W.  Va.  217,  will  establish  this.  'To  set  aside  a  sale  for 
fraud  and  conspiracy,  suit  must  be  l^rought  within  a  reasona- 
ble time  after  the  discovery  of  such  fraud."  ^\lUiams  v. 
2£(uncdly  45  W.  Va.  297.  As  oil  operations  were  going  on 
before  Dunfee's  eyes,  and  as  he  knew  that  those  engaged  in 
them  were  resting  on  his  deed,  equity  would  require,  in  this 
particular  case,  prompt  and  speedy  attack.  And  I  will  men- 
tion as  pertinent  here  the  fact  that  on  the  2nd  of  January, 
1893,  McCoach  having  before  that  purchased  the  land  by  ex- 
ecutory contract  of  Hardman,  Mrs.  Dunfee  leased  the  house 
on  it  from  McCoach,  and  thus  inspired  confidence  in  the  ti- 
tle of  the  operators. 

The  law  of  estoppel  plays  an  active  part  in  this  case  also. 
Dunfee  and  wife  made  that  deed  to  Hardman,  and  they  took 
those  leases  from  Hardman  and  McCoach,  thus  admitting  ti- 
tle in  Hardman  and  McCoach,  and  they  rested  quiet  and  si- 
lent upon  that  land  seeing  money  expended  in  oil  operations, 
knowing  that  Hardman  relied  upon  the  judicial  purchase,  the 
deed  and  his  lease  to  Dunfee,  and  knowing  that  the  oil  opera- 
tors relied  upon  them,  and  went  on  with  their  expenditures, 
and  they  made  no  protest.  These  facts  not  only  call  for 
speedy   notice   of   dissatisfaction   to   those    interested,   and 
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speedy  suit,  but  it  oi)erates  as  an  estoppel  and  bar  in  equity 
against  any  relief.  "If  a  person  knowing  his  rights,  stands 
by  and  encourages  or  permits  an  innocent  party  to  purchase 
his  property  or  make  valuable  improvements  upon  it,  with- 
out making  known  his  rights,  he  is  estopped  from  making 
any  claim  to  it."  Ileavener  v.  Godfrey^  3  W.  Va.  426.  See 
Bates  V.  Swlger^  40  W.  Va.  741;  Norfolk  cfe  Westeivi  Rail- 
road Co.  V.  Perdue^  40  W.  Va.  442;  WilUanison  v.  Joiien^  39 
W.  Va.  231. 

I  need  hardly  say  that  some  evidence  was  given  to  show 
that  after  the  delivery  of  the  deed  of  Dunfees  to  Hardman, 
Hardraan  said  that  if  he  could  sell  the  land  for  oil  for  enough 
to  pay  his  debt  due  from  Dunfee,  he  would  give  Dunfee  the 
surface.  This  is  not  in  the  bill.  It  was  after  delivery  of  the 
deed,  and  cannot  affect  that.  If  such  agreement  were  made, 
it  was  voluntary,  based  on  no  consideration,  merely  oral  and 
not  enforceable.  In  no  view  does  it  play  any  part  in  this 
case.     Decree  affirmed. 

A-ffirmed, 


CHARLESTON 
Thacker  Coal  Co.  v.  Burke. 

Submitted  February  16,  1903.     Decided  March  6,  1906. 

1.  Master  and  Servant — Enticing  Servant. 

One  who  maliciously  entices  a  servant  in  actual  service  of  a 
master  to  desert  and  quit  his  service  is  liable  to  action  therefor, 
(p.  254.) 

2.  SilM'e— Liabilities, 

If  one  wantonly  and  maliciously,  whether  for  his  own  benefit 
or  not,  induces  a  person  to  violate  his  contract  with  a  third  per- 
son to  the  injur>'  of  that  third  person,  it  is  actionable,  (p. 
254.) 

3.  Sahe. 

Persons  who  conspire  to  induce  others  to  break  a  valid  con- 
tract between  other  persons  are  liable  to  action  therefor,  (p. 
259.) 
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i.    Sajob. 

The  act  found  in  Code  of  1899,  section  14,  appendix,  p.  1053,  does 
not  authorize  any  individual,  or  number  of  individuals,  to  mali- 
ciously entice  servants  to  desert  service  in  which  they  are  en^^aged, 
or  to  prevent  them  from  engaging  in  such  service  uhder  a  contract 
for  $uch  service,    (p.  262.) 


Error  to  Circuit  Court,  Min^o  County. 

Action  by  the  Thacker  Coal  &  Coke  Company  against 
Charles  Burke  and  others.  From  a  judgment  sustaining  a 
demurrer  to  the  declaration,  plaintiff  appeals. 

Reversed. 

RucKER,  Anderson  &  Hughes  and  Sheppard  &  Goodt- 
KOONTZ,  for  plaintiff  in  error. 

J.  H.  Gaines,  J.  L.  Stafpord,  and  Douglass  W.  Brown, 
for  defendants  in  error. 

Brannon,  Judge: 

The  Thacker  Coal  and  Coke  Company  filed  a  declaration 
in  trespass  on  the.  case  in  the  circuit  court  of  Mingo  county 
against  Charles  Burke  and  five  others  for  damage  for  en- 
ticing servants  from  the  plaintiff's  service,  which  declaration 
upon  demurrer  was  dismissed,  and  the  company  sued  out  a 
writ  of  error. 

Certain  legal  principles  control  the  case.  In  Tramporta- 
timi  Co.  V.  Oil  Co.,  50  W.  Va.  611,  we  find  it  stated,  on 
authority  there  given,  that  "If  one  wantonly  and  maliciousb', 
whether  for  his  own  benefit  or  not,  induces  a  person  to  vio- 
late his  contract  with  a  third  person  to  the  injury  of  that  third 
person,  it  is  actionable." 

We  find  that  holding  confirmed  in  Angle  v.  Chicago 
Railway,  161  U.  S.  1,  in  the  language  following:  '*If  one 
maliciously  interferes  in  a  contract  between  two  parties,  and 
induces  one  of  them  to  break  that  contract  to  the  injury  of  the 
other,  the  party  injured  can  sustain  an  action  against  the  wrong- 
doer. When  a  man  does  an  act  which  in  law  and  fact  is  a 
wrongful  act,  and  injury  to  another  results  from  it  as  a  nat- 
ural and  probable  consequence,  an  action  on  the  case  will 
lie."  If  additional  authority  were  needed  for  such  a  propo- 
sition of  common  sense  and  justice  see  the  case  decided  by 
the   highest  English  tribunal  in  1901,  Quimi  v.  LeaJthera, 
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App.  Ca$e$  }d01,  495.  What  I  have  already  said  refers  to 
cpntr^ts  in  general.  As  to  the  particular  ppntract  between 
master  and  servant  the  law  is,  if  possible,  yet  more  decided. 
The  common  law  says  that  one  who  causes  a  breach  of  that 
contract  is  liable  to  damages.  It  has  been  said  by  some  that 
action  in  such  case  lies  only  by  reason  of  the  Act  of  Parlia- 
ment in  the  reign  of  Edward  III,  A.  D.  1350,  making  the 
'  act  of  enticement  of  a  servant  from  his  emi^loyer  wrongful. 
If  so,  we  might  hesitate  in  saying  that  it  is  actionable 
in  West  Virginia;  but  I  assert,  believing  that  I  am 
supported  by  ample  authority,  that  action  is  given  in  such 
case  by  the  common  law.  So  the  text  writers  and 
courts  treat  it.  In  Comyms'  Digest,  Title  Action  on  the 
Case  A,  p.  278,  the  common  law  rule  is  thus  stated: 
'In  all  cases  where  a  man  has  a  temporal  loss,  or  damage  by 
the  wrong  of  another,  he  may  have  an  action  upon  the  case 
to  be  repaired  in  damages."  The  Supreme  Court  of  the 
United  States,  in  Angle  v.  Chicago  Railway^  cited,  stated 
the  rule  thus:  ''Wherever  a  man  does  an  act  which  in  law  and 
in  fact  is  a  wrongful  act,  and  such  an  act  as  may,  as  a  natural 
and  probable  consequence  of  it,  produce  injury  to  another, 
and  which  in  the  particular  case  does  produce  an  injury,  an 
action  on  the  case  will  lie."  It  is  generally  treated  as  a  com- 
mon law  cause  of  action.  The  general  principle  applicable 
to  contracts  in  general  would  give  action  against  a  third  party 
for  wrongfully  causing  the  breach  of  contract  between  mas- 
ter and  servant;  but  as  to  this  particular  contract  the  law 
has  been  long  settled.  I  cite  the  following  authorities:  "It 
is  well  settled  that  any  person  who,  knowingly  entices  away 
the  servant  of  another,  and  thereby  induces  him  to  violate 
his  contract  with  his  master,  or  who  thereby  deprives  the 
master  of  the  services  of  one  then  actually  in  his  service, 
whether  under  a  contract  to  serve  or  not,  is  liable  to  the  mas- 
ter for  his  actual  loss  therefrom.  But  in  this  action  it  is 
necessary  to  prove  not  only  that  the  person  employed  was 
in  the  service  of  the  plaintiff,  but  also  that  the  defendant 
knowing  the  fact,  wrongfully  induced  him  to  leave  it.  The 
intent  of  the  defendant,  and  the  natural  or  actual  effect  of  its 
execution,  is  the  gist  of  the  action,  and,  unless  the  declara- 
tion discloses  that  the  act  was  done  intentionally  or  willfully, 
and  that  it  actually  did,  or  was  calculated   to  cause  damage 
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to  the  plaintiff,  and  that  it  was  done  without  right  or  justifi- 
able cause,  no  recovery  can  be  had.     Malice  is  inferred  from 
the  wrongful    character  of  the   act,  and   the   declaration  or 
complaint  must  disclose  such  facts  as  support  the  inference. 
If  a  contract  to  serve  is  established,  actual  service  under  the 
contract  need  not  be  shown.     It   \s  enough  to  sh^c  that  th 
defendant^  with  notice  of  the  serranfs  contract  dbligaihm  to 
the   plaintiffs  haa  persuaded  him    not    to   enter  into  plain- ^ 
tiffs  service  under  it."^"^    Wood  Master  and  Servant,  sections 
230,  231.     *'The  idea  of  interference  with  contract  relations 
as  to  specific  tort  is  of  recent  origin.       The   materials  from 
which  the  generalization  was  worked  out  are  found  in  several 
lines  of  precedents.    From  an   early  day  it  has   been  estab- 
lished that  a  master  may  maintain  an  action  against  one  who 
entices    away  his  servant  or   harbors  and  detains   him  with 
knowledge  of  his  former  contract."  16  Am.  &  Eng.  Ency.  L. 
(2d  Ed.)  1109.     ''Certainly,  since  the  statute  of  laborers,  the 
common  law  has  recognized  the  right  of  a  master  to  recover 
for  the  actual  damage  he  may  have  suffered  by  the  wrongful 
interference  by  a  third  person  with  his   relationship   to  his 
servant,    by   personal  injury   to  the  servant,  or   otherwise 
depriving  the   master,    in  w^hole  or    in  part,    of    his   ser- 
vice.    *       *      *      *    Action    for   enticing   servants   from 
their  employer,    and    for    knowingly    harboring    servants 
who  had  previously  left  their  employer,  arose  after  the   first 
statute  of  laborers.     They  survive   its   rei)eal,  and  occur  in 
modern  practice.     Knowingly  enticing  from  the   service  of 
another  one  who  is  employed  under  a  contract   not  fully  ex- 
ecuted is  an  actionable  wrong.     Indeed,  from  this  basis  there 
has  gi'own  up  a  branch  of  law  in  which  malice  is  an  essential 
ingredient."     Jaggard  on  Torts,  section  155.      ''To  the  rela- 
tion between  matiter  and  serra7it  and  the  rights  accruing  there- 
from there  are  two  species  of  injuries  incident.    The  one  is, 
retaining  a  man's  hire'd  servant  before  his  time  is  expired;  the 
other  is,  beating  or  confining  him  in  such  a  manner  that  he 
is  not  able  to  perform  his  work.      As  to  the  first,  the  retain- 
ing another   person's  servant  during  the  time  he  has  agreed 
to  serve  his  present  master;  this,  as  it  is  an  ungentlemanlike, 
so  it  is  also  an  illegal,  act.     For  every   master   has   by  his 
contract  purchased  for  a  valuable  consideration  the  service  of 
his  domestics  for  a   limited   time;   the  inveigling   or  hiring 
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his  servant,  which,  induces  a  breach  of  this  contract,  is 
therefore  an  injury  to  the  master;  and  for  that  injury  the  law 
has  given  him  a  remedy  by  a  special  action  on  the  case;  and 
he  may  also  have  an  action  against  the  servant  for  the  non- 
performance of  his  agreement.  But,  if  the  new  master  was 
not  apprized  of  the  former  contract,  no  action  lies  against 
Aim,  unless  he  refuses  to  restore  the  servant,  upon  demand." 
Blackstone,  Book  2,  142.  I  deem  it  useless  to  occupy  space 
by  quotation  from  other  text  books  and  decisions  to  prove 
the  doctrine  above  stated.  They  all  lay  down  the  law  to  the 
same  effect.  2  Kinkead  on  Torts,  section  457;  3  Page  on 
Contracts,  sections  1326,  1327;  11  Am.  St.  R.,  378,  474; 
Schouler  on  Domestic  Relations,  section  487;  83  Am.  St. 
R.,  289;  Boioen  v.  Ifall,  6  L.  R.  Q.  B.  D.  333;  Walker  v. 
Cronin^  107.  Mass.  555;  Quinn  v.  Leathern^  App.  Cases 
1901,  495;  Taff  Vale  Co,  v.  Amalgamated  Society^  App. 
Cases,  1901,  426.  Hammon  on  Contracts,  section  350,  says: 
"The  duty  to  respect  the  contractual  tie  so  f^r  as  not  to  inter- 
fere with  it  rests  upon  all  the  world.  Thus,  it  is  everywhere 
agreed  that  it  is  an  actionable  wrong  to  entice  away  a  man's 
servant  from  his  employment.  Independently  of  any  right 
to  sue  the  servant  for  breach  of  the  contract  of  employment, 
the  master  may  hold  guilty  the  person  liable  in  damages  for 
thus  wrongfully  inducing  the  servant  to  sever  .the  relation. 
Many  courts,  indeed,  go  further  and  lay  down  the  broad 
principle  that  the  man  who  unjustifiably  Induces  one  of  two 
parties  to  a  contract  to  break  it,  intending  thereby  to  injure 
the  other,  or  to  obtain  a  benefit  for  himself,  does  that  other 
a  wrong,  for  which  he  must  respond  in  damages." 

The  first  count  of  the  declaration  alleges  that  the  company 
is  owner  and  operator  of  a  coal  mine,  and  was  engaged  on 
the  8th  day  of  August,  1901,  in  the  business  of  mining  coal 
from  the  mine;  that  in  order  to  carry  on  the  business  it  was 
necessary  for  the  plaintiff  to  employ,  and  it  did  employ,  a 
large  number  of  men  to  work  in  the  mine,  who  were  engaged 
in  the  company's  service  in  working  the  mine  and  loading 
coal  on  railroad  cars  for  shipment  to  parties  with  whom  the 
plaintiff  had  contracts  to  furnish  coal;  that  the  defendants 
well  knowing  these  facts,  but  contriving  and  Vic^kedly  and 
maliciously  intending  to  injure  the  plaintiff  in  its  business, 
unlawfully,  wrongfully,  maliciously,  without  justifiable  cause, 
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without  the  consent  and  against  the  will  of  the  plaintiff,  mo- 
lested, obstructed  and  hindered  the  plaintiff  in  its  said  busi- 
ness '*by  wilfully,  wrongfully  and  maliciously  persuading,  in- 
ducing, enticing  and  procuring  said- servants  of  the  plaintiff, 
employed  as  aforesaid,  to  absent  themselves  and  depart  from 
the  plaintiff's  service;'"  that  on  pretext  and  by  reason  of  such 
persuasion, enticement  and  procuration  the  said  servants  on  the 
date  aforesaid,  without  license  and  against  the  will  and  con- 
sent of  the  plaintiff,  wrongfully  absented  themselves  and  de- 
parted from  said  service,  and  continued  to  do  so;  that  the 
plaintiff  was  unable  to  employ  other  servants  to  work  in  its 
mine  in  the  place  of  the  servants  so  enticed  away,  and  was 
thereby  prevented  from  prosecuting  and  carrying  on  its  bus- 
iness as  extensively  and  profitably  as  it  could  and  would  have 
done,  had  not  its  servants  been  induced  and  enticed  by  the 
defendants  to  quit  its  service. 

The  first  count  does  not,  in  words,  state  an  eyprgss  con- 
tract for  service  between  employer  and  employee.     By  the 
language  used  in  the  books  a  contract  must  exist.  This  count 
says  the  miners  were  ^''anployecP'*  by  the  plaintiff  and  in  act- 
ual service.     Now,  if  the  law  gives  action  for  enticement  of  a 
servant,  it  is  not  conceivable  that  a  third  person  can  mali- 
ciously entice  away  a  lot  of  employes,  simply  because  there 
was  no  contract  fixing  term  of  service.     The  relation  of  mas- 
ter and  servant  exists.      In  such  case  there  is  a  contract  rec- 
ognized by  law,  fljoJinpIifid- contract  by  which  the  employee 
can  recover  for  his  service.  By  entering  such  service  the  em- 
ployee agrees,  contracts  to  work.     It  is  no  difference  that  he 
can  quit  when  he  pleases.     In  WalJc^i*  v.   Cronin^  107  Mass. 
555,  was  such  a  count  and  the  court  held  it  good.     Frank  v. 
Jlerold,  63  N.  J.  Eq.  445,  meets  this  objection.  It  says:  "To 
make  out  the  relation  of  master  and  servant,  it  is  not  neces- 
sary that  there  be  any  written,  or  even  verbal,  contract  be- 
tween the  parties  to  work  for  any  particular  length  of  time, 
but  the  relation  exists  where  one  person  is  willing  to  work 
for  another  from  day  to  day,  and  that  other  desires  the  labor 
and  makes  his  business  arrangements  accordingly.     Employ- 
ers, where  third  parties  interfere  with  their  employes  against 
the  latter's  consent,  and  endeavor  by  unlawful  means  to  in- 
duce them  to  quit  work,  have  a  right  to  sue  for  relief."     In 
Chipley  v.  Atkinson,  28  Pla.  206,  11  Am.  St.  R.  367,  it  was 
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held  that  an  action  for  procuring  discharge  of  a  servant  could 
be  maintained  though  no  time  of  service  was  fixed.  The  court 
said  that  so  long  as  the  servant  chose  to  continue  another 
person  could  not  interfere,  and  "neither  the  fact  that  the 
term  of  sjervice  interrupted  is  not  for  a  fixed  period  nor  the 
J  fact  that  there  is  not  a  right  of  action  against  the  person  who 
is  induced  or  influenced  to  terminate  the  service,  or  who  re- 
fuses to  perform  his  agreement,  is,  of  itself  a  bar  of  action 
against  a  third  person  maliciously  and  wantonly  procuring 
/  the  termination  of  or  a  refusal  ta  perform  the  agreement.'' 
In  Vegelahn  v.  Gimtner,  167. Mass.  92,  57  Am.  St.  R.  443, 
it  is  held  unlawful  to  conspire  to  prevent  employes  from 
continuing  in  service  though  there  is  no  fixed  period  of  ser- 
vice. This  count  is  interpreted  as  alleging  a  subsisting  con- 
tract between  the  company  and  its  servants  in  process  of  exe- 
cution. Even  where  there  is  a  full  right  of  competition, 
where  one  party  does  an  act  hurtful  to  another,  even  though 
it  be  maliciously  done,  we  held  it  to  be  justified  and  not  ac-  ^ 
tionable,  except  where  it  produced  the  breach  of  a  contract. 
But  we  said  that  if  there  was  a  contract  between  a  competitor 
and  his  customers  in  trade,  any  action  by  a  third  person  caus- 
ing a  breach  of  that  contract,  between  its  parties,  was  wrong-  ! 
ful  action,  and  subject  to  an  action  for  damages,  even  though  . 
it  was  done  for  the  benefit  of  the  interfering  party  in  the 
lawful  competition  of  trade.  We  held  that  the  advancement 
of  the  interest  of  the  third  party  for  self-preservation  in  trade 
would  not  justify  his  causing  one  of  the  parties  to  that  con-  , 
tract  to  break  it.  Transportation  Co.  v.  Oil  Co.^  50  W.  Va. 
611.  A  party  cannot  have  a  justifiable  cause  to  instigate,  to 
move,  the  breach  of  a  contract  between  master  and  servant. 
We  repeat  that  the  law  says  that  where  there  is  such  a  con- 
tract and  a  third  party  causes  its  violation,  he  is  liable  to  an 
action.  We  do  not  have  to  say  whether  if  the  interference 
is  without  malice  it  is  actionable,  since  the  declaration  avers 
a  knowledge  by  the  defendant  of  the  existence  of  the  contract, 
and  avers  that  they  maliciously  and  wrongfully  caused  its 
breach.  We  do  not  deny  the  principle  that  a  man  may  do  an 
act  damaging  another,  even  maliciously,  when  he  has  legal 
excuse  or  justification  therefor;  but  we  say  that  when  his  ac- 
tion, with  knowledge  on  his  part  of  a  contract,  causes,  by  in- 
tentioi),  a  breach  of  that  contract,  he  is  liable  to  damages 
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even  though  he  acts  for  the  promotion  of  his  own  interest 
But  in  the  present  case  the  declaration  avers  that  the  defend- 
ants had  no  justification.  It  does  not  intimate  that  their  ac- 
tion was  moved  by  a  puri)ose  to  benefit  their  own  business, 
their  own  trade,  their  own  interest  in  any  shape.  On  the 
contrary  it  avers  that  their  action  was  characterized  by  a  wil- 
ful intent  to  injure  the  plaintiff  without  justifiable  cause.  If 
they  had  justifiable  cause  for  their  action  the  declaration  does 
not  speak  it,  and  we  are  governed,  on  demurrer,  by  the  dec- 
laration. Therefore,  we  hold  that  the  first  count  of  the  dec- 
laration states  a  cause  of  action.  We,  however,  say  that  it 
is  defective  m  not  specifying  the  servants  who  were  enticed. 

The  second  count  alleges  that  the  plaintiff  to  secure  miners 
from  other  states  made  special  written  contracts  with  certain 
miners,  to-wit:  "William  Linder  and  eight  others,  resi- 
dents of  North  Carolina,  whereby  these  miners  agree  to 
come  to  plaintiff  and  enter  into  service  and  engage  in  digging 
and  shipping  coal  from  its  mine  at  a  certain  fixed  rate  per 
ton,"  specifying  the  rate,  and  that  the  company  paid  their 
fares  of  $11.50  each  from  North  Carolina  to  the  mine  under 
contract  with  the  miners  that  the  fares  were  to  be  repmid  the 
plaintiff  out  of  the  wages  earned  by  the  miners  in  mining  for 
the  plaintiff;  that  on  the  arrival  near  the  mine  the  defendants, 
knowing  of  such  contract,  wrongfully,  maliciously  and  with 
unlawful  purpose  to  injure  the  business  of  the  plaintiff  and 
against  the  consent  of  the  plaintiff,  induced  and  enticed  said 
miners  to  break  their  several  contracts  of  service  and  refuse 
to  enter  the  service  of  the  plaintiff  according  to  the  written 
contract,  and  persuaded  and  induced  and  enticed  them  to  de- 
part, and  that  by  reason  of  said  persuasion  and  enticement 
said  miners,  engaged  under  said  written  contract,  wholly 
failed  and  refused  to  perform  their  contracts  and  enter  the 
service  of  the  plaintiff,  and  immediately  departed  from  the 
place  where  they  were  employed  to  work  without  having  en- 
tered the  service  of  the  plaintiff  and  without  having  paid 
the  plaintiff  the  money  advanced  for  said  railroad  fare,  and 
that  none  of  the  miners  have  returned  to  work  in  the  said 
mine.  Under  the  principles  stated  above  this  count  shows  a 
good  cause  of  action. 

A  third  count  alleges  that  the  plaintiff  being  such  operator  of 
a  coal  mine  made  a  written  contract  with  SamuelBowean  where- 
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by  Bowean  contracted  to  mine  f orthe  plaintiff  five  hundred  tons 
of  coal,  and  Boween  had  entered  upon  the  performance  of  the 
contract,  and  that  the  defendants  knowing  of  such  contract, 
unlawfully, wrongfully,  maliciously  and  with  unlawful  purpose 
to  injure  the  business  of  the  plaintiff,  induced  and  enticed 
Bowean  to  break  and  disregard  the  contract,  and  that  Bow- 
ean, by  reason  of  such  enticement,  broke  and  refused  to 
execute  the  contract.  Under  principles  above  stated  this 
oount  shows  a  good  cause  of  action. 

A  fourth  count  says  that  the  plaintiff,  being  owner  and 
operator  of  such  coal  mine,  made  special  written  contracts 
with  Alvin  Hunter  and  other  persons  named,  whereby  each 
one  of  them  obligated  himself  to  mine  for  the  plaintiff  a  cer- 
tain fixed  amount  of  coal  at  a  specified  rate  per  ton;  that  said 
Hunter  and  others  had  actually  started  upon  the  i)erf  ormance 
of  their  contracts,  that  the  defendants  well  knowing  thereof, 
contriving  and  falsely  and  maliciously  intending  to  injure, 
vex,  harass,  oppress,  impoverish  and  wholly  ruin  the  plaintiff 
in  its  business,  unlawfully  and  maliciously  did  agree,  con- 
federate, combine  and  form  themselves  into  a  conspiracy  to 
persuade,  entice  and  procure  Hunter  and  others  named  to 
violate,  break  and  wholly  disregard  their  contracts  with  the 
plaintiff;  that  the  defendants  having  so  conspired  and  con- 
federated under  the  name  of  the  "United  Mine  Workers  of 
America,"  contriving  and  intending  as  aforesaid,  in  pursu- 
ance and  execution  of  their  conspiracy,  on  a  day  named,  un- 
lawfully, wantonly,  wrongfully  and  maliciously,  without  justi- 
fiable cause,  and  against  the  will  of  the  plaintiff,  molested, 
obstructed  and  hindered  the  plaintiff  in  its  business  of  mining 
and  shipping  coal  by  wilfully,  wantonly,  wrongfully  and 
maliciously  persuading,  enticing  and  procuring  Hunter  and 
ttie  others  named  to  break,  violate  and  disregard  their  con- 
tracts, and  that  on  pretext  and  because  of  such  i)ersuasion. 
Hunter  and  others,  against  the  will,  and  without  the  consent 
of  the  plaintiff,  without  cause,  violated  their  contracts  by  re- 
fusing to  cotitinue  their  work  of  mining  coal  as  required  by 
ttieir  contracts,  and  have  not  performed  their  contracts.  Un- 
der principles  above  stated  this  Count  shows  a  good  cause  of 
action.  Employing  Club  v.  Doctor  Blosser  Co,^  50  S.  E. 
353. 

The  defendants  rely  on  Code  of  1899,  p.  1053,  section  14, 
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reading  as  follows:    "Nor  shall  any  person  or  persons  or  com* 
bination  of  persons  by  force,  threats,  menace  or  intimidation 
of  any  kind,  prevent  or  attempt  to  prevent  from  working  in 
or  about  any  mine,  any  person  or  persons  who  have  the  law- 
ful right  to  worK  in  or  about  the  same,  and  who  desire  so  to 
work;  but  this  provision  shall  not  be  so  construed  as  to  pre- 
vent any  two  or  more  persons  from  associating  themselves 
together  under  the  name  of  Knights  of  Labor,  or  any  other 
pUame  they  may  desire,  for  any  lawful  purpose,  or  from  using. 
I  moral  suasion  or  lawful  argument,  to  induce  any  one  not  to 
.  work  on  and  about  any  mine."     This  statute  is  a  penal, 
.  criminal  statute;  for  it  makes  the  acts  in  it  specified  unlaw- 
ful, and  by  section  17  imposes  a  punishment.      This  is  a 
criminal  act.     It  does  not  pretend  to  create  rights  between 
'  individuals.     It  prohibits  certain  acts,  and  the  proviso  sim- 
,  ply  curtails  the  scope  of  the  enactment  by  saying  that  the 
enacting  clause  shall  not  be  construed  to  impair  any  right, 
already  existing,  if  existing,  to  join  the  orfiranization  therein 
specified  or  use  moral  suasion.     It  is  only  a  curb  upon  the 
enactment.     It  does  not  affirmatively  grant,  create  or  orig- 
inate those  rights.     It  does  not  make  them  lawful,  if  before 
unlawful.     And  c6uld  the  Legislature  authorize  any  person 
to  violate  a  contract? 

We,  therefore,  reverse  the  judgment,  overrule  the  demur- 
rer, except  as  to  the  first  count,  and  remand  the  case  to  the 
circuit  court  for  further  proceedings,  with  leave  to  amend 
the  first  count  of  the  declaration. 

Reversed, 


CHARLESTON. 

State  i\  Lowe. 

Submitted  January  16,  1906.      Decided  March  6,  1906. 

Taxation — Sale  hy  Siatf — Redemption — Contest, 

In  a  suit  by  the  State  to  sell  land  as  forfeited  in  the  nairie  of  » 
certain  owner,  if  another  adverse  claimant  resists  redemptioa 
asked  by  the  owner  of  the  forfeited  land,  on  the  ground  that  it  is 
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witljiin  his  land,  held  under  an   older  grant  from    the  State,  the 
burden  of  proof  rests  on  such  contestant  of  redemption  to  prove  that 

the  land  of  the  person  asking  redemption  lies  within  the  bounds 

of   his  land.  (p.  264.) 

Appeal  from  Circuit  Court,  Wayne  County. 
Bill  by  the  State  against  Mary  C.  Lowe  and  others.     De- 
cree for  the  State  and  E.  W.  Clark  and  others  appeal. 

A  firmed. 

Vinson  &  Thompson,  for  appellants. 
Campbell,  Heffley  &  Davis  and   William  Fry,  for  the 
the  State. 

Brannon,  Judge: 

The  State  filed  a  bill  in  the  circuit  court  of  Wayne  county 
for  the  sale  of  a  tract  of  500  acres  of  land  conveyed  to  M.  J, 
Ferguson  as  forfeited  for  non-entry  on  the  tax  books, 
stating  that  the  tract  was  claimed  by  the  Guyandotte  Coal 
Land  Association,  and  claimed  also  by  William  Fry.  Clark 
and  others  as  trustees  for  said  association  filed  an  answer 
denying  forfeiture  of  the  tract,  and  setting  up  title  to  it. 
The  trustees  claimed  the  500  acres  as  included  in  a  tract  of 
31,000  acres,  patented  to  Samuel  Smith,  29th  of  June,  1797 
which  vested  in  said  trustees  by  regular  chain  of  conveyances 
from  said  patentee.  William  Fry  filed  a  petition  asserting  that 
the  500  acres  was  granted  by  Virginia,  by  patent,  1st  August, 
1857,  to  Milton  J.  Ferguson  and  Hurston  Spurlock,  and  that 
he  was  the  owner  by  regular  chain  of  conveyances  from  the 
patentees,  and  admitting  forfeiture  of  the  500  acres,  and 
praj'ing  to  be  allowed  to  redeem  the  land  from  such  for- 
feiture. The  grant  to  Smith  was  an  inclusive  grant,  that  is, 
there  was  included  within  its  exterior  bounds,  and  excepted 
from  its  operation,  24,502  acres  in  addition  to  the  31,000 
acres.  A  decree  was  entered  allowing  Fry  to  redeem,  from 
which  the  trustees  appeal. 

The  question  is  whether  Fry  showed  a  good  title  to  re- 
deem under  that  clause  of  section  16,  chapter  105,  Code,  de- 
manding of  a  redeemer  full  and  satisfactory  proof  that  "at 
the  time  the  title  to  said  land  vested  in  the  state  the  said  former 
owner  had  a  good  and  valid  title  thereto,  legal  or  equitable, 
superior  to  any  other  claimant  thereof/'  >>fffU  v.    Jachmn^ 
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66  W.  Va.  (point  7),  p.  558.   The  trustees  resist  redemptioD  of 
the  Fry  land   by  saying  that  the  Fry  land  is  covered  by  the 
Smith  grant,  the  elder  grant,  and  that  Fry  has  not  good  title. 
On  which  side  of  this  contest  between  Fry  and  the  trustees 
lies  the  burden  of  proof?     Must  Fry  prove  that  his   tract 
does  not  lie  inside  the  Smith  grant?      Or  must  the  trustees 
prove,    that    Fry's    tract  lies    inside    the    Smith    grant! 
Fry    having    shown    title    from    the    State,   admitted,   as 
an    agreed    fact,    to    be    a    title    superior    to    any  other, 
if  it  does  not  lie  inside  the  older  Smith   grant,  has  shown 
right    to    redeem,    unless    his    land   is    covered     by    the 
Smith  grant.      The  trustees  resist  this  redemption.      They 
must    defeat   this    right   of    redemption.      If    their  right 
does  not  defeat  redemption,  it  must   be  granted.     We  hold 
that  the  trustees  must  locate  both  the  Smith  grant  and  the 
Fry  land,  as  without  so  doing  it  cannot  be  found  that  the 
Smith  grant  covers  the  Fry  land.     If  the  contest  were  be- 
tween the  State  and  the  trustees;  if  the  trustees  were  resist- 
ing the  sale  of  the  500  acres  as  forfeited  land  because  they 
had  the  better  title,   they  must  show  it  by  proving  that 
their  title  covers  the  500  acres.     It  is  the  same  title  which 
the  state  seeks  to  sell  that  Fry  seeks  to  redeem,  and  thus  it 
seems  that  the  trustees,   to  defeat  redemption,    must  prove 
what  they  would  have  to  prove  to  defeat  a  sale.     If  the  trus- 
tees were  suing  Fry  in  ejectment,  they  would  have  to  show 
that  his  land  lies  within  their  grant.    The  trustees  are  resist- 
ants  of  redemption.     Can  they  resist  this  plain  right  without 
showing  cause  against  it?    They  argue  that  the  statute  de- 
mands that  Fry  show  valid  title   in  order  to  redeem;  that  he 
asserts  good    title,    and    holds    the    affirmative    position. 
The  answer  is,   that  Fry  has    shown    a    grant    from    the 
fountain  of  title,  the  state,    clearly   good  unless   a  better 
one   is  shown.     Besides,    it    is    an    agreed    fact   that  this 
grant  confers   a  title   superior    to  any  other,  unless  it  is 
included  in  the  Smith  grant.      He  who   would   defeat  the 
right  of  redemption  must  show  that  Fry's  land  does  lie 
within  the  Smith  grant. 

The  burden  thus  resting  on  the  trustees  to  identify  and 
locate  both  tracts,  they  have  utterly  failed  to  do  so.  They 
prove  not  one  corner  monument  of  the  Smith  survey  or  line 
monument.     Not  a  tree,   corner  or  line  tree,  is  proven  as 
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belonging  to  the  survey.      Not  a  witness  says  that  he  ever 
tested  or  even  looked  upon  a  tree  marking  this   old  sur- 
'  vey.     Not  a  word  from  the  lips  of  an  old  man,  living  or 
dead,  who  saw  or  knew  of  any  corner  or  line  tree,  or  other 
monument   is  proven.      No  tree  or  monument  is  shown  to 
bear  a  reputation  as  a  corner  to  the  survey.     No  word  from 
any  one  having  peculiar  means  of  knowledge,  or  interest  in 
knowing  the  boundary,   is  shown.      Not  even    hearsay  is 
proven.    Two  witnesses  say  the  500  acres  lies   within  the 
Smith  grant;  but  when  cross-examined  they  so  understand 
from  some  maps,  modern  ones,  made  by  the  trustees  show- 
ing  what  lands  they  held  or  claimed,   for  the  purpose  of 
taxation.     Of    course,    they  were  not  admissible,    because 
self -serving  and  hearsay,  and  for  other  reasons.     When  the 
witnesses  referred  to  were  asked  whether  they,  of  their  per- 
sonal knowledge,  knew  the  500  acres  to  be  within  the  land 
claimed  by  the  trustees,  they  answered  '"No."    In  short,  the 
only  two  witnesses  of  the  trustees  do  not  pretend  to  know, 
as  a  matter  of  fact,  the  location  of  the  old  survey  of  Smith. 
The  same  may  be  said  as  to  the  500  acres.    There  is  a  total 
failure  to  locate  the  tracts.   This  location  is  a  necessity.    He 
who  sues  for  land  must  locate  its  bounds  on  the  ground.   Zo- 
gan  v.  Ward,  (52  S.  E.  398,)  58  W.  Va.  366.     This  ends  the 
case.     It  is  useless  to  discuss  the  question  whether,  if  the  500 
acre  tract  were  shown  to  be  inside  the  exterior   bounds  of 
the  Smith  grant,  the  burden  would  lie  on  Fry  or  the  trustees 
to  prove  that  it  is,  or  is  not,  within  the  land  excluded  by  the 
Smith  grant  for  prior  claims. 

We,  therefore,  affirm  the  decree  allowing  the  redemption 
to  have  such  force  as  the  law  gives  it. 

Aflnned, 
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CHARLESTON. 

59       265 

|«i      3ij  Dye  v.  Corbin. 

\m     3^^       Submitted  January  30,  1906.     Decided  March  13,  1906. 

1.  Trial — Striking  Out  Etidence. 

A  motion  to  exclude  all  the  plaintiff*s  evidence  introduced  upon 
the  trial  of  an  action  should  be  sustained,  when  such  evidence  is 
insufficient  to  sustain  a  verdict  in  favor  of  the  plaintiff,  notwith- 
standing there  is  a  scintilla  of  evidence  supporting  the  plaintiff's 
case.     (p.  267.) 

2.  Physicians  and  ^\jB.o^oisi%— Malpractice — Burden  of  Proof, 

In  an  action  for  damages  against  a  physician,  for  negligence  aod 
want  of  skill  in  the  treatment  of  an  injury  or  disease,  the  burdenis 
on  the  plaintiff  to  prove  such  negligence  or  want  of  skill,  resulting 
in  injury  to  the  plaintiff,     (p.  270.) 

3.  Same — Degree  of  Skill  Required. 

A  physician  is  not  required  to  exercise  the  highest  degree  of  skill 
and  diligence  possible,  in  the  treatment  of  an  injury  or  disease, 
.  unless  he  has  by  special  contract  agreed  to  do  so.  In  the  absence 
of  such  special  contract,  he  is  only  required  to  exercise  such  rea- 
.  sonablo  and  ordinary  skill  and  diligence  as  are  ordinarily  exercised 
by  the  average  of  the  members  of  the  profession  in  good  standing, 
in  similar  localities  and  in  the  same  general  line  of  practice,  regard 
being  had  to  the  state  of  medical  science  at  the  time.     (p.  273.) 

4.  Same. 

A  physician  does  not  warrant  or  insure  that  his  treatment  will 
be  successful,  in  the  absence  of  special  contract  to  that  effect,  (p.. 
270.) 

5.  Same — Failure  to  Cure. 

Failure  on  the  part  of  a  physician  to  effect  a  cure  does  not,  alone» 
establish,  or  raise  a  presumption  of ,  want  of  skill,  or  negligence,  on 
his  part.     (p.  273.) 

6.  Same — Mistake  in  Judgment. 

Whore  a  physician  exercises  ordinary  skill  and  diligence,  keep- 
ing within  recognized  and  approved  methods,  he  is  not  liable  for 
the  result  of  a  mere  mistake  of  judgment,     (p.  273.) 

7.  Same. 

A  physician  is  liable  for  the  result  of  an  errorof  judgment,  where 
such  error  is  so  gross  as  to  be  inconsistent  with  that  degree  of  skill 
which  it  is  the  duty  of  a  physician  to  possess,     (p.  273.) 

Error  to  Circuit  Court,  Kitchie  County. 
Action  by  T.  E.   Dye  against  M.   L.  Corbin.     Judgment 
for  defendant,  and  plaintiff  brings  error. 

Affirmed, 
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Duty  &  Fidler,  for  plaintiff  in  error. 
Freer  &  Bobinson,  for  defendant  in  error. 
Cox,  Judge: 

On  the  14th  day  of  January,  1903,  in  the  circuit  court  of 
Ritchie  county,  T.  E.  Dye  instituted  an  action  of  trespass  on 
the  case  for  $10,000  damages  against  M.  L.  Corbin,  a  prac- 
ticing physician  of  that  county,  for  malpractice  in  the  diag- 
nosis and  treatment  of  an  injured  ankle.  Upon  trial  before  a 
jury,and  after  the  plaintiff  had  introduced  all  of  his  evidence, 
the  defendant,  without  introducing  any  evidence,  moved  the 
court  to  exclude  plaintiff's  evidence,  which  motion  being 
sustained,  a  verdict  for  defendant  followed.  Plaintiff  moved 
to  set  aside  the  verdict,  which  motion  was  overruled,  and 
judgment  entered  for  defendant.  The  proper  exceptions  to 
the  rulings  of  the  court  being  taken,  plaintiff  was  allowed  a 
writ  of  error  by  a  judge  of  this  Court. 

The  assignments  of  error  relate  to,  and  are  based  upon,  the 
action  of  the  court  in  sustaining  the  motion  to  exclude  plain- 
tiff's evidence.  The  court  should  have  sustained  the  motion 
to  exclude  plaintiff's  evidence,  if  that  evidence  was  insuJK- 
cient  to  sustain  a  verdict  in  his  favor.  If  it  ever  was  the  law 
that  the  court  should  not  sustain  a  motion  to  exclude  plain- 
tiff's evidence,  or  to  exclude  plaintiff's  evidence  and  direct  a 
verdict  for  defendant,  when  there  is  only  a  scintilla  of  evi- 
dence to  support  plaintiff's  case,  it  is  no  longer  the  law  in  this 
State.  The  test  is  not  whether  there  is  a  scintilla  of  evidence 
to  support  the  plaintiff's  case,  but  whether  the  evidence  will 
sustain  a  verdict  in  his  favor.  The  plaintiff  must  show  a  ;>/•/- 
ma  facie  case.  This  is  the  only  reasonable  rule.  The  utter 
futility  of  requiring  a  court  to  overrule  a  motion  to  exclude 
plaintiff's  evidence  where  that  evidence  is  insufficient  to  sup- 
I)ort  a  verdict,  notwithstanding  there  is  a  scintilla  of  evidence 
supporting  the  plaintiff's  case,  is  apparent.  Why  compel  the 
trial  to  proceed  when  in  no  event  can  the  plaintiff  finally  re- 
cover? It  is  useless  to  continue  a  trial  when  there  is  nothing 
to  try,  and  to  compel  a  defense  when  there  is  notliing  against 
which  to  defend.  For  these  reasons,  our  later  cases  hold  that 
a  motion  to  exclude  plaintiff's  evidence  should  be  sustained 
when  that  evidence  is  insufficient  to  support  a  verdict  in  his 
favor.     Ketterman  v.  Dry  Fork  B,  JR.  Co.,  48  W.  Va.  GOG; 
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Cobb  V.  Gl^nn  Boom  cfe  Luinber  Co,,  57  W.  Va.  49,  (49  S.E. 
1005);  Williamson  <&  Co.  v,  Mgh  et  al.^  decided  at  this  term 
and  not  yet  reported. 

This  being  the  rule,  was  the  evidence  offered  by  plaintiff 
sufficient  to  sustain  a  verdict  in  his  favor? 

Plaintiff  offered  evidence  tending  to  prove,  among  other 
things,  the  following:  Plaintiff  received  an  injury  to  his  left 
ankle  on  the  31st  of  August,  1902,  by  being  thrown  from  a 
horse  about  two  miles  from  Ellenboro  in  Ritchie  county.  Af- 
ter receiving  the  injury,  he  was  carried  to  the  house  of  Mul- 
lenax,  where  a  large  number  of  persons  gathered.      The  de- 
fendant, a  practicing  physician  and  the  family  physician  of 
plaintiff,  was  sent  for,  and  after  some  time  came  and  exam- 
ined the  plaintiff's  injury.     At  the  time  of  the  examination, 
the  ankle  was  considerably  swollen.      The  plaintiff  said  tii&t 
he  thought  it  was  broken.    The  defendant  after  examination 
said  it  was  dislocated,  but  not  broken.     Plaintiff  requested 
the  defendant  to  procure  another  physician,  and  to  administer 
an  anaesthetic.    The  defendant  advised  against  the  employ- 
ment of  another  physician,  and  did  not  administer  an  anaes- 
thetic.    He  procured  cotton  and  splints  made  from  paste- 
board, and  bandaged  the  injured  ankle.    By  his  direction,  per- 
sons present  assisted  him  by  holding  the  patient  while  the  ankle 
was  being  bandaged.  After  the  plaintiff  had  been  thus  treated, 
he  was  carried  to  his  home,  a  short  distance.     On  the  next 
day,  the  defendant  visited  the  plaintiff  and  treated  the  injury. 
On  the  second  day,  the  defendant  treated  the  injury,  the 
pasteboard  splints  being  replaced  by  a  tin  splint  or  tin  boot 
leg.    The  defendant  continued  the  treatment  until  the  sixth 
or  seventh  day  after  the  injury,   when  he  removed  the  tin 
splint  and  placed  the  injured  limb  in  a  cast  made  of  plaster 
of  Paris,  after  which  he  told  the  plaintiff  that  he  might  get 
out  of  bed  and  go  wherever  he  pleased.    Some  time  nfterthe 
cast  was  placed  on  the  injured  limb,  plaintiff  complained  of 
pain.    The  defendant,  being  called,  opened  the  cast  by  cut- 
ting a  groove  in  it,  again  adjusted  it  to  the  limb,  and  put  an- 
other cast  over  the  old  one.     Between  ten  days  and  three 
weeks  (the  time  is  not  shown  with  certainty)  after  the  injury, 
plaintiff  began  to  go  about  by  .the  use  of  crutches.     After  he 
began  to  go  about,  he  accidentally  fell  twice,  but  he  claims 
without  hurt  to  the  injured  ankle.     About  the  26th  of  Sep- 
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tember,  1902,  he  went  to  Parkersburg,  some  distance  from 
his  home,  and  about  that  time  and  afterward  went  to  va- 
rious other  places,  and  did  other  acts  which  are  claimed  by 
defendant  to  constitute  contributory  negligence  on  the  part 
of  the  plaintiff.  In  our  view  of  the  case,  it  is  unnecessary  to 
detail  those  acts  claimed  to  show  contributory  negligence. 

About  ten  weeks  after  the  cast  was  placed  on  the  injured 
limb,  plaintiff  went  to  Parkersburg  to  consult  a  physician, 
and  while  waiting  for  the  physician  to  return  to  his  office 
plaintiff  cut  off  the  cast.  When  the  cast  was  removed,  the 
heel  of  the  foot  seemed  to  be  turned  inward,  and  the  fore  part 
of  the  foot  had  dropped  downward.  On  the  6th  of  January, 
1903,  plaintiff  went  to  Cincinnati,  Ohio,  for  treatment  by 
Drs.  J.  R.  and  S.  H.  Spencer,  practicing  physicians  in  that 
city.  They  made  a  number  of  radiographs  of  the  injured 
limb,  and  found  the  following  condition,  as  testified  to  by  Dr. 
S.  H.  Spencer:  "He  had  a  fracture  of  the  fibula  of  the  left 
ankle  joint.  There  was  a  dislocation,  and  in  connection  with 
this  fracture  and  dislocation  it  threw  the  joint  inward,  and 
the  foot  turned  inward.  The  dislocation  was  inward,  and  the 
foot  turned  inward,  and  the  fibula  was  broken  above  the 
external  malleolus,  and  the  lower  end  of  the  bone  was  turned 
backwards;  or,  in  other  words,  the  head  of  the  fibula  broken 
off  and  was  turned  backwards.  There  was  an  oseous  deposit 
thrown  out  in  and  around  the  head  of  this  bone,  which  had 
cemented,  as  it  were,  the  foot  and  ankle  joint.  Because  of 
this  anchylosis  there  was  a  stiffening  of  the  ankle  joint."" 
After  returning  from  Cincinnati,  the  plaintiff  consulted  Dr. 
Cunningham,  of  Marietta,  Ohio,  and  was  treated  by  him, 
which  treatment  resulted  in  the  amputation  of  the  foot  about 
six  or  seven  inches  above  the  ankle.  The  amputation  occurred 
on  the  17th  of  October,  1904. 

For  the  present,  we  may  eliminate  from  consideration  the 
question  of  contributory  negligence;  and  first  determine 
whether  or  not  the  plaintiff  has  made  a  prima  facie  case,  ex- 
cluding that  question. 

Plaintiff  claims  that  the  evidence  in  this  case  shows  a  lia- 
bility on  the  defendant  for  failure  to  correctly  diagnose  the 
injury,  and  for  failure  to  properly  treat  the  injury.  The  de- 
claration charges  that  the  defendant,  having  accepted  the  em- 
ployment of  physician  for  the  treatment  of  the  plaintiff,  "so 
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unskillf  ully  and  negligently  conducted  himself  in  that  behalf 
that,l>y  his  want  of  skill  and  care, the  injury  of  plaintiff  became 
greatly  increased  and  aggravated,"  etc.  This  essential  aver- 
ment must  be  sustained  by  proof.  Before  we  can  determine 
the  sufficiency  of  the  evidence  to  sustain  this  averment,  we 
must  ascertain  the  degree  of  skill  and  diligence  which  the  law^ 
required  of  the  defendant  under  the  circumstances  of  this 
case.  There  was  no  special  contract  on  the  part  of  the  de- 
fendant as  to  the  result  of  his  treatment.  The  employment 
was  general.  The  defendant  was  simply  called  to  treat  the 
plaintiff's  injury,  and  accepted  the  employment.  Our  pre- 
vious cases,  Kuhn  v.  Br&wnjield^  34  W.  Va.  252,  and  Lmc- 
son  V.  Conaway^  37  W.  Va.  159,  are  in  point.  In  the  latter 
case,  it  was  held  that  a  physician  was  bound  to  bestow  such 
reasonable  and  ordinary  care,  skill  and  diligence  as  physi- 
cians and  surgeons  in  the  same  general  line  of  practice  ordi- 
narily have  and  exercise  in  like  cases,  time  and  locality  being 
taken  into  consideration;  and  that  a  physician  is  bound  to  ex- 
ercise the  average  degree  of  skill  possessed  by  the  profession 
in  such  locality.  This  holding  is  in  aocord  with  the  great 
weight  of  authority.  We  think  it  may  be  said  to  be  the 
I  generally  accepted  doctrine  that  a  physician  is  not  required 
to  exerci^e  the  highest  degree  of  skill  and  diligence  possible, 
'  in  the  treatment  of  an  injury  or  disease,  unless  he  hasby  spe- 
• .  cial  contract  agreed  to  do  so.  In  the  absence  of  such  special 
\contract,  he  is  only  required  to  exercise  such  reasonable  and 
ordinary  skill  and  diligence  as  are  ordinarily  possessed  and 
exercised  by  the  average  of  the  members  of  the  profession 
in  good  standing,  in  similar  localities  and  in  the  same  general 
line  of  practice,  regard  being  had  to  the  state  of  medical  sci- 
ence at  the  time.  22  Am.  &  Eng.  Enc.  Law  799;  Current 
Law,  Vol.  4  p.  638;  3  Wharton  &  Stille's  Med.  Juris.  (5th 
Ed.)  §§  473-475;  Gramn  v.  Boener,  56  Ind.  497;  WhitesellY. 
mil,  66  N.  W.  Bep.  (la.)  894;  Small  v.  Howard,  128  Mass. 
131;  llaythoime  v.  Richmond,  48  Vt.  557;  Pdky  v.  Bailey, 
109  Mich.  561;  note  to  Gillette  \.  Tucker,  93  Am.  St.  Rep. 
657. 

The  general  rule  stated  does  not  make  the  physician  in  any 
sense  the  warrantor  or  insurer  of  the  success  of  his  treat- 
ment, in  the  absence  of  special  contract  to  that  effect.    Law- 
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son  V.  Conaway^  %upra\  Kuhn  v.  Brown  fields  8upra\  22  Am. 
&  Eng.  Enc.  Law  800. 

The  evidence  of  the  Cincinnati  physicians,  S.  H.  and  J.  R. 
Spencer,  who  made  radiographs  of  the  injured  limb,  was  of- 
fered to  show  want  of  skill  and  diligence  on  the  part  of  the 
defendant.     Dr.  S.  H.  Spencer  testified  as  follows: 

"Q.  Was  this  injury  of  the  character  that  it  could  have 
been  possible,  by  proper  medical  skill,  to  have  reduced  it  so 
as  to  have  left  the  limb  in  a  better  condition  than  it  was  left 
in? 

A.  Yes,  sir,  that  was  my  judgment. 
Q.  Suppose  a  patient  had  sustained  an  injury  of  the  ankle 
joint,  so  as  to  have  the  fibula  broken  and  turned  backward, 
together  with  a  dislocation  of  the  ankle  joint,  in  the  manner 
and  character  as  the  one  you  have  described;  and  suppose  that 
the  attending  surgeon  should  undertake  to  reduce  that  frac- 
ture and  dislocation  without  administering  an  anaesthetic  to 
the  patient,  by  having  him  held  by  physical  force  while  he 
undertook  to  reduce  the  limb,  and  with  no  more  effect  than 
the  one  you  have  examined  on  the  plaintiff;  what  in  your 
judgment,  as  a  physician  and  surgeon,  would  you  consider 
this  treatment  good  or  bad? 

A.     I  would  consider  it  bad  treatment." 
Dr.  J.  R.  Spencer  testified  as  follows: 
'*Q.     Suppose  an  injury  sustained  by  any  one  of  the  kind 
and  character  that  you  find  by  examination  of  Mr.  Dye's  an- 
kle, and  it  was  treated  by  the  attending  surgeon  without  the 
administration  of  an  anaesthetic  to  the  patient,  and  by  caus- 
ing him  to  be  held  during  the  manipulation  by  physical  force, 
whether  or  not  it  would  have  been  good  treatment? 
A.     I  think  it  was  not  the  proper  way  to  proceed." 
The  foregoing  is  not  all  the  evidence  of  the  two  physicians 
named,  but  the  part  quoted  will  serve  to  show  the  character 
of  all  of  it.     It  must  be  borne  in  mind  that  these  physicians 
did  not  see  the  plaintiff  until  more  than  four  months  after  the 
injury.      Neither  the  physician  who  was  consulted  by  the 
plaintiff  in  Parkersburg,  nor  the  physician  who  had  ampu- 
tated the  foot,  was  called  upon  to  testify  for  plaintiff.     Tak- 
ing the  evidence  of  the  Cincinnati  physicians  as  true,  and 
^ving  full  force  and  effect  to  it  and  to  every  legitimate  in- 
ference that  may  be  drawn  from  it,  we  are  unable  to  reach 
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the  conclusion  that  it  shows  such  negligence  or  want  of  skill 
on  the  part  of  the  defendant,  considering  the  locality  where, 
and  the  circumstances  under  which,  the  treatment  was  given, 
as  would  make  the  defendant  liable.  Of  what  standard  of 
proper  medical  skill  or  bad  treatment  do  these  physicians 
speak?  As  we  have  seen,  the  law  does  not  in  any  case,  with- 
out special  contract,  require  the  highest  degree  of  skill  and 
diligence  possible.  We  are  left  to  conjecture  by  what  stand- 
ard these  physicians  estimated  proper  medical  skill  or  bad 
treatment.  If  these  physicians  meant  the  standard  existing 
in  Cincinnati,  a  large  city,  where  they  no  doubt  were  famil- 
iar with  the  practice,  then  such  standard  fixes  no  liability  on 
the  defendant;  because  he  was  not  bound  by  the  standard 
prevailing  in  Cincinnati,  but  by  the  standard  prevailing  in 
the  locality  where  the  treatment  was  given,  or  in  like  locali- 
ties. The  evidence  of  these  physicians  seems  be  be  directed 
particularly  to  the  failure  of  the  defendant  to  give  an  anaes- 
thetic. It  will  be  observed  that  these  physicians  do  not  say 
that  the  failure  to  give  an  anaesthetic  produced  a  bad  result 
on  the  injured  ankle;  or  that  the  treatment  of  the  ankle  was 
improper.  The  treatment  may  have  been  attended  with  more 
pain  to  the  patient  because  an  anaesthetic  was  not  adminis- 
tered, but  the  treatment  of  the  ankle  may  have  been  the  same, 
whether  with  or  without  an  anaesthetic.  It  does  not  follow 
that  the  injury  to  the  ankle  was  increased  or  aggravated  by 
failure  to  give  an  anaesthetic.  There  is  no  evidence  that  the 
injury  to  the  ankle  wa»  increased  or  aggravated  by  such  fail- 
ure. Such  increased  or  aggravated  injury  to  the  ankle  can- 
not be  presumed  without  evidence. 

Again,  it  is  not  shown  that,  under  the  standard  of  skill 
and  diligence  by  which  the  defendant  was  bound,  it  was  his 
duty  to  administer  an  anaesthetic,  considering  time,  locality 
and  the  condition  of  the  patient.  The  questions  propounded 
to  these  physicians  included  none  of  these  conditions  which 
existed  when  the  treatment  was  given  by  the  defendant.  The 
answers,  being  responsive  to  the  questions,  cannot  be  taken 
to  include  more  than  the  questions.  This  being  true,  we  are 
left  without  any  opinion  from  these  physicians  as  to  whether 
the  treatment  given  by  the  defendant,  under  the  conditions 
existing  when  it  was  given,  was  proper  or  improper.  There 
is  absolutely  no  evidence  showing  what  the  proper  treatment 
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for  the  injured  ankle  was,  at  the  time  and  under  the  condi- 
tions existing  when  the  defendant  gave  the  treatment.  To 
hold  the  defendant  liable  under  the  evidence  of  these  physi- 
cians would  be  to  do  so  upon  mere  conjecture,  without  any- 
satisfactory  proof.  Proof  showing  mere  conjectural  possibili- 
ty that  unfavorable  results  were  due  to  want  of  care  or  skill, 
is  not  sufficient  to  make  a  physician  liable.  3  Wharton  & 
Stille's  Med.  Juris.  §  517. 

It  may  be  claimed  that  the  evidence  of  the  plaintiff  dis- 
closes failure  of  defendant's  treatment  to  cure  the  injured 
ankle,  and  also  error  or  mistake  in  diagnosis.  Failure  on  the 
part  of  a  physician  to  affect  a  cure  does  not,  alone,  establish, 
or  raise  a  presumption  of,  want  of  skill,  or  negligence,  on  his 
part.  Zawson  v,  CoTiawaj/^  supra;  3  Wharton  &  Stille's  Med. 
Juris.  §  517;  Wohlert  v.  Seibert,  23  Pa.  Sup.  Ct.  213;  ffaire 
V.  Beese^  7  Phila.  138;  Pettigrew  v.  Lewis^  46  Kan.  78;  Ba/r- 
ney  v.  Pinkham^  29  Neb.  350;  Craig  v.  Chamhers^  41  Ohio 
St.  253;  Siins  v.  Parker,  41  111.  App.  284. 

It  has  also  been  held  that  the  fact  that  a  physician  fails  to 
discover  a  fracture  or  dislocation  does  not,  alone,  establish,  or 
raise  a  presumption  of,  want  of  care  on  his  part.  3  Wharton 
&  Stille's  Med.  Juris.  §  517;  Richards  v.  Willard,  176  Pa. 
181;  James  v.  Crockett,  34  N.  B.  540. 

Where  a  physician  exercises  ordinary  care  and  skill,  keep- 
ing within  recognized  and  approved  methods,  he  is  not  liable 
for  the  result  of  a  mere  mistake  of  judgment.  A  physician 
is  liable  for  the  result  of  error  of  judgment,  where  the  error 
is  so  gross  as  to  be  inconsistent  with  that  degree  of  skill 
which  it  is  the  duty  of  a  physician  to  possess.  3  Wharton  & 
Stille's  Med.  Juris.  §  501;  West  v.  Martin,  31  Mo.  375; 
Johmon  V.  Winsan,  94  N.  W.  (Neb.)  607;  22  Am.  &  Eng. 
Enc.  Law  805,  and  cases  cited  in  Note  1. 

We  find  no  evidence  of  gross  error  of  judgment;  no  evi- 
dence as  to  what  the  proper  treatment  was  under  the  condi- 
tions existing  when  the  defendant  treated  the  plaintiff;  no 
evidence  that  the  treatment  given  was  improper,  considering 
time,  locality  and  conditions. 

We  therefore  hold  that  the  plaintiff's  evidence  was  insuffi- 
cient to  sustain  a  verdict  in  his  favor.  The  judgment  of  the 
circuit  court  must  be  affirmed. 

Affinned. 
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CHARLESTON 
Dent  v.  Pioken8«  et  al. 

Submitted  February  27,  1906.     Decided  March  13, 1906. 

1.  Appeal — Beemon, 

In  determining  whether  a  matter  is  res  judicata  by  a  decisioa  of 
an  appellate  court,  when  the  order  entered  reverses  a  decree  of  the 
trial  court,  and  remands  the  cause  for  further  proceedings,  accord- 
ing to  directions  given  in  the  written  opinion,  filed  at  the  time  of 
the  rendition  of  the  decision,  the  opinion  and  record,  as  well  as  the 
order,  are  to  be  considered;  and,  if  it  appears,  from  the  record,  that 
the  parties  between  whom  it  is  claimed  there  was  an  adjudication, 
were  before  the  court,  and  the  subject  matter  of  the  alleged  adju- 
dication brought  into  the  suit,  by  pleadings  relating  thereto,  and, 
from  the  opinion  and  order,  that  the  matter  was  expressly  decided, 
the  parties  are  concluded  l)y  the  decision  in  all  further  proceedings 
in  the  cause  in  the  court  below,  as  well  as  in  all  collateral  proceed- 
ings, although  the  pleadings  in  the  cause,  viewed  from  the  stand- 
point of  a  demurrant  thereto,  were  insufficient,    (p.  281.) 

2.  Samb — Extent  of  DeeiHon* 

Not  only  all  matters  that  were  actually  litigated,  but  also  all 
others  that  the  parties  were  bound,  by  the  state  of  the  pleadings, 
to  assert,  by  way  of  defense  to,  or  in  support  of,  the  demand  or  de^ 
mands  set  up  in  a  cause,  are  res  judicata  by  the  decision  rendered 
therein,     (p.  285.)    * 

3.  Judgment — Res  Judicata — Parties — Lis  Pendens, 

Except  in  pure  proceedings  in  rem  nothing  is  res  judicata  by  a  de- 
cision as  to  persons  who  are  not  parties  to  the  cause  in  which  it 
was  rendered;  but  the  status  of  the  property  involved  therein  may 
have  been  so  affected,  by  the  pendency  of  the  suit,  as  to  have  ren* 
dered  it  insusceptible  of  valid  purchase  or  acquisition  by  strangers 
thereto,  while  the  cause  was  pending  or  after  decision;  as  against 
one  who  was  a  party  to  it.     (p.  286.) 

4.  Lis  Pendens — Extent  of  Rule. 

The  rule  lis  pendens  extends  to  non-negotiable  choses  in  action 
and  funds,  for  the  subjection  of  which  to  the  payment  of  a  debt,  a 
suit  in  equity  has  been  instituted  to  set  aside  assiirnments  thereof, 
as  having  been  made  in  fraud  of  the  plaintiff *s  rights,     (p.  284. ) 

5.  Fraudulent  Conveyance— ^^M^men^  of  Fundr- Answer. 

The  answer  of  an  assignee  to  a  bill,  attacking  an  assignment  of  a 
fund,  as  having  been  fraudulently  made,  must  deny  notice  of 
fraudulent  intent  of  the  assignor,  as  well  as  fraudulent  intent  on 
the  part  of  the  assignee.  Failure  to  deny  it  is  equivalent,  in  l^gal 
effect,  to  an  admission  of  the  truth  of  the  allegation  of  notice,  (p. 
289.) 
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6.  Samk^  General  Denidfr'- Effect. 

The  answer  of  an  assi^ee,  responding  to  a  bill  ohaiging  fraud  in 
the  assignment,  specifically  denies  the  fraudulent  intent  imputed  to 
him  by  the  allegations  of  the  bill,  says  nothing  as  to  the  fraudulent 
intent  imputed  to  his  assignor,  is  silent  as  to  the  allegation  of  notice 
of  the  fraud  of  the  latter,  and  denies  generally  each  and  every 
charge  or  intimation  of  fraud  charged  against  respondent  in  plain- 
tiff *s  original  and  amended  bills;  and  there  is  no  exception  to  said 
answer.  HM,  the  general  denial  is  insuffioient  to  negative  fraudu- 
lent intent  of  the  assignpr  and  notice  thereof  to  the  assignee,  (p. 
289.) 

7.  Saxb — B<ma  Fide  Purchaeer. 

One  who  claims  title  to  property  or  a  fund  as  a  bona  fide  pur- 
chaser without  notice  must  allege,  not  only  that  he  is  a  purchaser 
for  value,  but  also  that  he  had  no  notice  of  the  fraudulent  intent  of 
his  vendor  or  his  assignor.  It  requires  both  payment  of  adequate 
consideration  and  want  of  notice  of  fraud  to  make  out  a  title  in  such 
case.    (p.  290.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Suit  by  Susan  C.  Dent  a^fainst  Dever  Pickens  and  others. 
Decree  for  plaintiff,  and  defendants  A.  G.  Dayton  and  others 
appeal. 

Affirmed  in  part.    Reversed  in  part. 

Fred  O.  Blue  and  Davis  &  Davis,  for  appellants. 
J,  Hop  Woods,  for  appellee. 

POFFEi^BAROER,  JUDGE  : 

On  the  12th  day  of  May,  1905,  in  the  chancery  cause  of 
Susan  C.  Dent  v.  Dever  Pickens  and  others,  pendin^^  in  the 
circuit  court  of  Barbour  county,  an  order  allowing^  an  appeal 
in  the  following  terms  was  entered  by  this  Court:  "An  ap- 
Iieal  and  superaedeas  upon  the  fore£^oin£^  petition  is  allowed 
as  to  so  much  of  the  decree  pronounced  on  the  23rd  day  of 
February,  1905,  as  requires  that  A.  G.  Dayton  and  Mollie 
Pickens  pay  to  the  plaintiff  the  sum  of  $1,000.00,  with  inter- 
est thereon  from  the  12th  day  of  May,  1892,  and  the  sum  of 
$69.24,  with  interest  thereon  from  the  6th  day  of  June,  1892, 
and  that  said  A.  G.  Dayton  and  John  J.  Davis  pay  to  the 
plaintiff  the  sum  of  $125.00,  with  interest  thereon  from  the 
21st  day  of  May,  1892,  and  that  said  A.  G.  Dayton  and  John 
Bassel  pay  to  the  plaintiff  the  sum  of  $150.00,  with  interest 
thereon  from  the  26th  day  of  May,  1892.'' 

The  decree  contains  a  number  of  other  adjudications  in 
favor  of  the  plaintiff,  some  of  which,  not  covered  by  the 
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order  allowiBg  the  appeal,  are  made  the  subjects  of  assign- 
ments of  error  in  the  briefs  of  counsel.    They  say  that,  as 
the  case  is  before  this  Court  on  an  appeal,  they  may,  under 
the  rules,  assign  any.  error  in  the  decree.     We  do  not  under- 
stand this  to  be  in  accord  with  the  practice  of  this  Court  or 
its  rules,  as  properly  construed.    When  the  appeal  is  from 
the  whole  decree,  errors  in  it,  not  assigned  in  the  petition  for 
the  appeal,  may  be  assigned  in  the  briefs,  and  may  even  be 
noticed  by  the  Court  and  acted  upon  without  any  assignment 
thereof.     But  when  the  appeal  allowed  does  not  extend  to 
the  whole  decree,  the  Court  has  before  it,  and  within  its  juris- 
diction, only  those  matters  as  to  which  the  appeal  was  allow- 
ed.    All  adjudications  as  to  which  no  appeal  was  allowed 
remain  in  the  court  below,  within  its  jurisdiction,  and  consti- 
tute proper  subjects  for  its  further  action.     A  proposition 
so  obviously  deducible  from  the  terms  of  the  order  requires 
no  citation  of  authority  for  its  support;  but,  as  the  contraiy 
thereof  seems  to  be  relied  upon  with  confidence,  reference  is 
here  made  to  3  Cyc.  220,  where  a  number  of  decisions  in 
which  the  rule  has  been  enforced  are  cited.     The  only  excep- 
tion, is  a  case  in  which  the  matter,  as  to  which  the  appeal 
was.  allowed,  is  so  connected  with  all  others  as  to  render  it 
impossible  to  act  upon  it  without  affecting  them.  .  At  this 
time,  therefore,  none  of  the  matters  adjudicated  in  the  decree 
of  February  23,  1905,  except  the  two  items  of  $1,000.00  and 
$69.24,  decreed  against  A.  G.  Dayton  and  MoUie  Pickens, 
the  $125.00  item,  decreed  against  A.  G.  Dayton  and  John  J. 
Davis,  and  the  $150.00  item,  decreed  against  A.  G.  Dayton 
and  John  Bassel,  are  within  the  jurisdiction  of  this  Court, 
nor  can  they  be  considered  on  this  appeal. 

As  to  these  items,  appellee  relies  upon  the  principle  of  res 
judicata,  claiming  that  this  Court,  by  its  decision  and  direc- 
tions to  the  court  below,  on  the  first  appeal  in  this  cause,  the 
disposition  of  which  is  reported  in  46  W.  Va.,  at  page  378, 
adjudicated  and  settled  the  controversy  in  reference  thereto 
in  her  favor.  If  this  be  true,  there  is  no  error  in  the  action 
of  the  court  below  in  allowing  them  to  her,  for  that  decision, 
whether  it  be  right  or  wrong,  is  unalterable.  Butler  v. 
ThoinpHon,  52  W.  Va.  311;  Koontz  v.  DooUttle,  48  W.  Va. 
592;  Camden  v.  Werninger,  7  W.  Va.  528;  Henry  v.  Daris^ 
13  W.  Va.  230;   Camplell  v.  Ckimphell,  22  Grat.  649;  Bank 
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V.  Craig,  6  Leigh  399;  Sibhald  v.  United  States,  12  Pet. 
448;  MackaZl  v.  Richa/rd,  116  U.  S.  45;  The  Santa  Maria, 
10  Wheat.  431;  Himely  v.  Rose,  5  Cranch  313.  The  first 
iini)ortant  inquiry,  therefore,  is  whether  this  Court  decided 
anything  respecting  said  items,  and  if  so,  what. 

Before  entering  upon  this  inquiry,  it  is  proper,  and  neces- 
sary to  a  clear  analysis  of  the  decision  rendered  by  this  Court, 
to  mark  a  distinction  as  to  parties.  A.  G.  Dayton,  John 
Bassel  and  John  J.  Davis  were  not  parties  to  this  cause  at 
the  time  of  said  decision.  Bassel  was  not  a  party  at  all  in 
any  capacity.  Dayton  and  Davis  were  parties  as  trustees 
and  Dayton  as  special  commissioner.  MoUie  Pickens  and 
Dever  Pickens  were  parties,  and  the  litigation,  as  to  one  of 
the  matters  now  under  consideration,  the  Coburn  debt,  less 
the  part  assigned  to  Mollie  Pickens,  was  between  Susan  C. 
Dent  on  the  one  side  and  Dever  Pickens  and  Minnie  B.  Co- 
burn  on  the  other  side,  and,  as  to  said  assigned  part,  between 
Susan  C.  Dent  and  Mollie  Pickens,  Dayton  and  Davis  being 
rather  nominal  parties  in  their  representative  capacities. 
Hence,  whatever  decision  was  rendered  aflFected  personally 
Dever  Pickens,  Minnie  B.  Coburn  and  Mollie  Pickens,  and 
the  status  of  the  funds  about  which  they  were  litigating.  No 
personal  decree  could  have  been  rendered  against  Dayton, 
Davis  and  Bassel,  but  the  status  of  the  fund  may  have  been 
so  affected  as  to  have  rendered  the  subsequent  decree  against 
them  proper  on  the  third  amended  bill  afterwards  filed  against 
them  along  with  the  original  parties. 

Susan  C.  Dent,  in  the  year  1889,  instituted  an  action  at  law 
against  Dever  Pickens,  laying  her  damage  in  the  declaration 
at  $25,000.00.  Pending  the  same,  and  before  judgment,  the 
defendant  executed  a  deed  of  trust,  conveying  to  A.  G.  Day- 
ton and  John  J.  Davis,  trustees,  certain  real  estate  to  secure 
the  payment  of  alleged  indebtedness,  amounting,  in  the  ag- 
gregate, to  $11,000.00.  Her  original  bill  in  this  cause,  filed 
in  February,  1889,  set  up  the  pendency  of  said  action  and  at- 
tacked the  said  deed  of  trust  as  fraudulent  and  prayed  that  it 
be  set  aside  as  to  her  demand.  In  September,  1889,  she  filed 
an  amended  bill,  showing  the  recovery  of  a  judgment  by  her 
in  said  action  for  the  sum  of  $10,000.00  and  the  issuance  of 


278  Dent  v.  Pickbws.  [5> 

execution  tliereon  and  docketing  of  the  same  in  the  clerk^s 
office  of  the  county  court  of  said  county,  whereby  she  claimed 
to  have  acquired  a  lien  upon  all  the  i)ersonaI  property  and 
estate  of  said  defendant.  In  this  amended  bill,  she  further 
charged  that,  on  the  10th  day  of  May,  1889,  the  defendant, 
for  the  purpose  of  hindering,  delaying  and  defrauding  her 
out  of  the  collection  of  her  said  debt,  had  entered  into  a  mar- 
riage contract  with  Minnie  B.  Coburn  and  fraudulently  set- 
tled uiK>n  her,  by  assignment,  a  large  amount  of  personal 
property  in  the  form  of  debts  due  him  from  sundry  persons, 
and  conveyed  to  her  his  interest  in  a  certain  tract  of  land, 
containing  396^  acres.  Among  the  debts  so  assigned  there 
was  one  which  is  described  in  said  contract  as  follows:  ^^The 
rest  and  residue  of  the  debt  due  said  Dever  Pickens  from  M. 
W.  and  Ledrue  Coburn,  and  secured  by  deed  of  trust  to  Al- 
ston G.  Dayton  and  James  Pickens,  trustees,  dated  December 
21st,  1885,  after  deducting  therefrom  $1,000.00,  assigned 
Jan'y  14th,  1880,  to  Mollie  Pickens."  The  marriage  con- 
tract, containing  this  assignment  and  recital,  was  exhibited 
with  said  amended  bill.  The  following  allegations  of  the 
amended  bill  relate,  in  part,  to  said  Coburn 'debt  and  the  as- 
signment of  a  portion  thereof  to  Mollie  Pickens:  ^'Plaintiff 
further  says  that  on  the  31st  day  of  August,  1889,  she  caused 
an  execution  to  be  issued  upon  said  judgment,  and  on  the 
31st  of  August,  1889,  had  the  same  placed  in  the  hands  of 
the  sheriff  of  said  county  to  be  executed,  and  on  the  31st  day 
of  August,  1889,  had  the  same  docketed  in  the  clerk's  office  of 
the  county  court  of  said  county,  and  thereby  acquired  and 
continued  the  lien  of  said  execution  upon  the  debts  trans- 
ferred by  said  defendant  Pickens  to  said  Minnie  B.  Coburn, 
whereof  the  said  M.  W.  Coburn,  Ledrue  Coburn,  A.  G.  Day- 
ton, surviving  trustees  of  himself  and  said  James  Pickens, 
deceased,  in  the  deed  of  trust  dated  December  21st,  1885, 
mentioned  in  said  contract,  Mollie  Pickens,  A.  S.  Pickens, 
M.  S.  Clevenger,  A.  H.  Young,  Emma  Walker  and  John  D. 
Pickens,  in  his  own  right,  have  due  notice  and  had  also 
knowledge  of  the  fraudulent  purpose  of  said  defendant  Pick- 
ens in  making  said  contract." 

''Plaintiff  further  avers  that  since  she  filed  her  said  original 
bill  the  said  Dever  Pickens  has  abandoned  this  state  and  is 
living  in   one  of  the  far  western  states,  as  does  also  the 
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said  Minnie  B.  Coburn,  who  is  the  daughter  of  said  M.  W. 
Coburn  and  the  niece  of  said  Ledrue  Coburn,  both  of  whom 
are  insolvent;  that  the  said  Dayton  and  Davis  are  and  were 
the  counsel  of  said  Dever  Pickens  from  the  day  of  the  insti- 
tution of  plaintiff's  action  at  law  against  him  in  which  said 
judgment  was  recovered  up  to  this  day;  that  said  Mollie 
Pickens,  Emma  Pickens  and  John  D.  Pickens  are  the  sisters 
and  brothers  of  said  Dever  Pickens;  that  said  A.  S.  Pickens 
is  his  nephew;  that  said  A.  H.  Young  is  the  husband  of  his 
sister,  and  that  said  M.  S.  Clevenger  is  either  some  relative 
or  intimate  friend  of  said  Dever  Pickens;  and  that  all  of 
them  well  knew  the  financial  standing  and  habits  of  said 
Pickens  and  of  his  purpose  to  cheat  the  plaintiff  in  all  of  said 
transfers."  Said  first  amended  bill  further  alleged  that 
Dever  Pickens,  "for  the  purpose  of  hindering,  delaying  and 
defrauding  the  plaintiff  out  of  the  collection  of  her  said  debt, 
entered  into  a  marriage  contract  or  ante-nuptial  settlement 
with  the  defendant,  Minnie  B.  Coburn,  a  person  without 
financial  means  or  worldly  position,  justifying  the  generosity 
of  said  Pickens,  whereby,  in  consideration  of  the  promise  of 
said  Coburn  to  marry  said  Pickens,  lie  transferred  and  set 
over  to  her  certain  debts  due  to  him,"  amounting  in  the  ag- 
gregate to  more  than  $3,500.00;  and  that  the  said  contract 
was  void  in  law  and  fraudulent  in  fact  and  that  the  said  Min- 
nie B.  Coburn  was  privy  to,  and  had  perfect  knowledge  of, 
the  fraudulent  purpose  of  said  Pickens  in  executing  the 
same. 

A  second  amended  bill  was  filed  in  1893,  which  contains 
the  following  allegations  respecting  said  sum  of  $1,000.00 
and  the  Coburn  debt:  "Plaintiff  further  says  that  the  said 
Dever  Pickens  is  insolvent;  that  the  deed  of  trust  executed 
by  him  to  the  defendants,  Davis  and  Dayton,*  trustees,  on  the 
14th  day  of  January,  1889,  and  the  said  contract,  are  fraudu- 
lent for  the  reason  set  up  in  her  former  original  and  amended 
bills;  that  the  defendants,  Mollie  Pickens,  A.  S.  Pickens, M.S. 
Clevenger,  A.  H.  Young,  Emma  Walker  and  John  D.  Pick- 
ens, both  as  executor  and  in  his  own  right,  had  due  notice 
thereof;  that  the  debts  due  from  them  and  from  the  defend- 
ants, M.  W.  Coburn  and  Ledrue  Coburn,  to  said  Dever 
Pickens  mentioned  in  said  trust  and  contract  remain  unpaid 
and  are  bound  by  the  lien  of  said  execution;  that  the  $1,000.00 
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mentioned  in  said  contract  as  part  of  the  debt  due  to  said 
Dever  Pickens,secured  by  the  trust  of  said  M.  W.  and  Ledrue 
Coburn  to  said  A.  G.  Dayton  and  one  James  Pickens,  (who 
is  now  deceased),  trustees,  dated  December  21st,  1885,  was 
fictitious  and  fraudulent,  of  which  said  Mollie  Pickens  had 
due  notice,  as  did  also  the  said  Dever  Pickens  and  said  sur- 
viving trustee,  A.  G.  Dayton,  and  if  not  paid  is  bound  by 
the  lien  of  plaintiff's  said  execution,  and  if  paid  was  paid  in 
fraud  of  plaintiff's  right  in  the  premises,  and  said  Mollie 
Pickens  will  be  made  to  respond  to  the  plaintiff  for  the 
amount  thereof."  The  prayer  of  said  second  amended  bill 
reads,  in  part,  as  follows:  ''To  the  end  that  the  plaintiff 
may  be  relieved  she  prays  that  the  said  Mollie  Pickens  may 
be  made  to  respond  to  the  plaintiff  as  aforesaid,  in  case  she 
has  received  the  said  sum  of  money;  that  the  said  contract 
may  be  declared  void  and  fraudulent  as  to  the  plaintiff;  that 
the  said  trust  of  January  14:th,  1889,  as  to  the  debts  secured 
therein  to  the  estate  of  said  James  Pickens,  Ann  M.  Pickens 
and  R.  M.  Boring,  may  be  declared  fraudulent  and  void; 
that  the  lien  of  said  execution  may  be  enforced  against  the 
debts  due  to  said  Dever  Pickens  from  the  defendants,  Mollie 
Pickens,  A.  S.  Pickens,  John  D.  Pickens,  in  his  own  right, 
M.  S.  Clevenger,  A.  H.  Young,  Emma  Walker,  M.  W.  Ooburn 
and  Ledrue  Coburn,  and  that  they  may  be  restrained  and  en- 
joined from  paying  the  same  to  anybody  but  the  plaintiff; 
that  the  interest  of  Dever  Pickens  under  said  trust  of  Jan- 
uary 14th,  1889,  and  said  contract  may  be  declared;  that  his 
interest  in  the  real  estate  therein  mentioned  may  be  ascer- 
tained and  subjected  to  the  plaintiff's  said  judgment  and  exe- 
tion;  that  a  lien  may  be  declared  in  favor  of  the  plaintiff 
therefor  in  case  the  same  may  be  held  fraudulent  as  of  the 
date  of  the  institution  of  this  suit,  to-wit,January  24th, 
1889."  The  decree,  brought  up  by  the  first  appeal  was 
made  and  entered  on  the  I7th  day  of  February,  1896,  more 
than  three  years  after  the  filing  of  said  second  amended  bill. 
It  was  predicated  not  only  upon  the  pleadings  but  upon  evi- 
dence taken  and  was,  therefore,  a  final  adjudication  upon  the 
merits  of  the  controversy.  It  dismissed  all  of  said  bills. 
This  Court,  on  the  appeal,  reversed  that  decree  and  remanded 
the  cause  with  specific  directions,  the  mandate  requiring  the 
circuit  court  to  further  proceed  in  the  cause,  "according  to 
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the  principles  stated  and  directions  given  in  the  written  opin; 
ion  aforesaid,  and  further  according  to  the  rules  and  princi- 
ples governing  courts  of  equity." 

By  reference  to  the  opinion  of  this  Court,  at  page  392,  it 
will  be  seen  that  the  attention  of  the  Court  went  directly  to 
the  said  Coburn  debt  of  $2,050.89.  Then  followed  this 
language:  "And  it  is  claimed  by  the  appellant  that  the  debt 
of  two  thousand  fifty  dollars  and  eighty-nine  cents  mentioned 
in  said  agreement  is,  by  virtue  of  the  lien  of  the  plaintiff's 
bill,  and  the  docketed  execution  therein  mentioned,  liable 
to  her  judgment,  and  the  same  should  be  charged  against 
the  person  paying  the  same,  or  receiving  payment  thereof, 
with  notice  of  plaintiff's  rights,  and  against  the  funds  in  the 
hands  of  said  general  receiver,  to-wit,  the  sum  of  eight 
hundred  and  eighty-six  dollars  and  eighty-four  cents,  with 
interest,  as  stated  in  said  agreement.  This  proposition  is 
correct,  as  applying  to  the  debtors  mentioned  in  said  assign- 
ment from  the  date  of  the  filing  of  said  first  amended  bill. 
Defendant  Mollie  Pickens  failed  to  answer,  and  the  amended 
bills  were  taken  for  confessed  as  to  her."  On  page  393,  the 
opinion  directs  the  circuit  court  "to  refer  the  cause  to  a  com- 
mission to  ascertain  and  report  what  moneys  due  on  the  claims 
assigned  by  Dever  Pickens  from  the  parties  mentioned  in 
the  amended  bills  as  debtors  to  him,  if  any,  have  been  paid 
since  the  filing  of  the  first  amended  bill,  by  whom  and  to 
whom  paid,  and  whether  the  one  thousand  dollars  of  the 
debt  secured  by  the  trust  deed  made  by  M.  W.  Coburn  and 
Ledrue  Coburn  of  October  21,  1885,  secured  to  Dever  Pick- 
ens, and  mentioned  in  the  said  marriage  contract  as  having 
been  assigned  to  Mollie  Pickens,  has  been  paid  to  her  since 
the  filing  of  the  first  amended  bill,  and  whether  any  or  all  of 
such  moneys  have  been  paid  or  not;  that  the  court  take  pro- 
ceedings to  collect  all  such  money  as  may  not  be  shown,  upon 
proper  and  sufficient  evidence,  to  have  been  paid  prior  to  the 
filing  of  the  said  first  amended  bill, to  be  collected  from  the  per- 
sons who  have  since  received  it,  or  from  the  debtors  who  may 
not  have  paid  what  they  owe;  and  that  the  same,  as  fast  as 
collected,  be  applied  to  the  judgment  or  appellant,  until  the 
same  is  satisfied." 

The  argument  against  the  claim  that  this  matter  is  res 
judicata  is  that  this  Court,  at  that  time,  having  dealt  only 
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with  the  first  amended  bill,  which  asserted  an  ezecation  lien 
upon  said  debt,  cannot  be  regarded  as  having  based  its  action 
on  the  allegations  of  the  second  amended  bill,  and,  as  the 
judgment  on  which  the  execution  had  issued  was  reversed, 
the  execution  lien  failed,  in  consequence  whereof  the  reason 
or  basis  of  the  decision  has  failed.  Further  argument  in 
this  connection  is  based  on  insufficiency  of  the  allegations  of 
the  second  amended  bill  and  indefiniteness  of  some  expres- 
sions in  the  opinion  of  the  court.  It  is  to  be  observed,  how- 
ever: that,  in  the  opinion,  it  is  said  the  defendant  MoUie 
Pickens  failed  to  answer  and  the  amended  bills  were  taken 
for  confessed  as  to  her.  In  another  place  the  opinion  si^ys 
the  court  below  shall,  through  its  commissioner,  ascertain 
and  report  what  moneys  due  on  the  claims  assigned  by  Dever 
Pickens  from  the  parties  mentioned,  not  in  the  first 
amended  bill,  but  in  the  amended  hilU  as  debtors  to  him, 
if  any,  have  been  paid  since  the  filing  of  the  first  amended 
bill;  and  the  final  direction  is  that  the  court  take  proceed- 
ings to  collect  all  such  money  as  may  not  be  shown,  upon 
proper  and  sufficient  evidence,  to  have  been  paid  prior  to 
the  filing  of  the  said  first  amended  bill,  to  be  collected  from 
the  persons  who  have  since  received  it,  or  from  the  debtors 
who  may  not  have  paid  what  they  owe,  and  that  the  same,  as 
fast  as  collected,  be  applied  to  the  judgment  of  the  appel- 
lant, until  the  same  is  satisfied;  and  in  immediate  connection 
with  this  direction  the  $1,000.00  claim  of  Mollie  Pickens  is 
mentioned.  The  first  amended  bill  was  filed  in  September, 
1889.  The  money  in  question  was  paid  by  Melville  Peck, 
special  commissioner,  to  Alston  G.  Dayton,  attorney,  on  the 
27th  day  of  April,  1892,  a  long  time  after  the  filing  of  said 
first  amended  bill.  All  this  was  before  the  Court  and  spe- 
cially mentioned  in  the  opinion,  and  the  positive,  emphatic 
direction  is,  to  cause  to  be  collected  and  paid  to  the  appel- 
lant in  that  appeal,  the  appellee  in  this  one,  all  money  which 
had  not  been  paid  prior  to  the  filing  of  said  first  amended 
bill.  The  adjudication  by  this  Court,  notwithstanding  any 
reasons  assigned  in  the  opinion,  must  be  regarded  as  founded 
upon  the  record  of  the  cause  as  it  was  when  brought  to  this. 
Court.  The  reference  to  the  first  amended  bill  seems  to 
have  been  for  the  purpose  of  ascertaining  the  date  on  which 
the  appellee  first  acquired  a  lien  upon,  or   right  to  charge. 
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the  x>ersonal  property  of  the  defendant.  As  the  Court  deemed 
this  to  have  occurred  upon  the  filing  of  said  first  amended 
bill,  that  was  the  date  most  frequently  referred  to  in  the 
opinion,  but  it  does  not  follow  that  the  adjudication 
stands  only  upon  the  first  amended  bill.  On  the  con- 
trary, there  are  references  to  the  second  amended  bill, 
for  the  opinion  mentions  the  ^ ^amended  bills''  more  than 
once. 

The  allegation  of  fraud  and  notice  thereof  in  the  second 
amended  bill  might  have  been  held  insufficient  on  a  demur- 
rer thereto,  had  one  been  interposed,  but  it  does  not  appear 
that  anybody  demurred  to  it,  nor  did  MoUie  Pickens  answer 
it.  Its  insufficiency  was  not  in  any  way  questioned  nor  its 
allegations  denied.  Dever  Pickens  responded  to  it,  denying 
the  fraud  alleged  and  notice  thereof  to  said  MoUie  Pickens. 
Possibly  his  answer  might  have  availed  his  sister,  had  it 
been  brought  to  .the  attention  of  the  court.  But  she  was 
treated  as  being  in  default.  The  opinion  says  the  amended 
bills  were  taken  for  confessed  as  to  her.  It  is  said  in 
the  brief  that  this  Court,  in  the  opinion  rendered  on  the 
petition  for  rehearing,  said  "Her  debt  is  not  denied  to  have 
existed.  Dever  Pickens  owed  her  the  money."  This  is  a  mis- 
apprehen3ion.  The  language  attributed  to  the  Court  is 
quoted  from  the  brief  of  counsel  merely  as  argument.  On 
the  contrary,  the  opinion  rendered  on  the  petition  for  re- 
hearing says  the  defendant  Mollie  Pickens  was  permitted, 
notwithstanding  her  helpless  condition,  to  be  allowed  to  re- 
main in  default  by  the  other  members  of  the  family,  as  well 
as  their  counsel,  and  was  thereby  placed  in  such  condition  as 
to  be  in  great  danger  of  losing  a  large  portion  of  her  estate; 
and  it  seems  that  they,  in  their  eagerness  to  save 
themselves,  overlooked  the  interests  of  their  unfortunate 
sister.  What  can  be  the  meaning  of  all  this  language 
in  the  opinion,  if  the  Court  did  not  predicate  its  deci- 
sion, in  part,  upon  the  second  amended  bill,  alleging 
fraud? 

As  to  all  of  the  M.  W.  and  Ledrue  Coburn  debt,  except 
the  $1,000.00  thereof  claimed  by  Mollie  Pickens,  the  litiga- 
tion was  between  Susan  C.  Dent  and  Minnie  B.  Coburn.  The 
first  amended  bill  charged  unequivocally  that  the  assignment 
of  said  debt,  less  said  sura  of  $1,000.00,  was  void  in  law  and 
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fraudulent  in  fact,  and  that  Minnie  B.  Cobum  had  notice  of 
the  fraud  on  the  part  of  Dever  Pickens  and  participated 
therein.  The  object  of  the  bill  was  to  charge  that  fund  and 
subject  the  same  to  the  payment  of  Susan  C.  Dent's  judg- 
ment. Under  well  settled  principles,  such  a  bilU  if  sus- 
tained, gives  a  lien  on  the  fund  from  the  time  of  suing  out 
process  thereon.  This  bill  set  up  the  execution  lien,  but  the 
object  of  that  allegation  was  to  charge  the  same  fund  by  the 
assertion  of  a  lien  thereon,  on  an  additional  ground,  namely, 
the  execution.  Plaintiff  attempted  by  her  first  amended  bill 
to  subject  that  part  of  the  Coburn  debt  which  was  claimed 
by  Minnie  B.  Coburn,  not  on  one  ground,  but  on  two  grounds, 
fraud  and  the  execution  lien.  Assuming  that  the  execution 
lien  did  fail  by  reversal  of  the  judgment,  its  failu;*e  in  no 
wise  affected  the  other  ground.  Minnie  B.  Coburn  answered 
the  bill  and  contested  its  allegations  of  fraud,  there  was  a  full 
hearing  upon  the  issues  thus  made  and  this*Court  most  une- 
quivocally decided  that,  as  against  Minnie  B.  Cobum,  said 
debt  was  liable  to  the  plaintiff's  claim. 

As  to  the  $1,000.00,  part  of  the  Coburn  debt,  claimed  by 
Mollie  Pickens,  the  litigation  was  between  her  and  Susan  C. 
Dent  and  proceeded  upon  the  second  amended  bill,  the  allega- 
tions of  which  she  did  not  deny,  and  the  sufficiency  of  which 
she  did  not  question,  and  this  Court  expressly  decided  that 
said  sum  was  liable  to  the  plaintiff's  claim. 

YThether  the  reversal  of  the  judgment  on  which  the  execu- 
tion had  issued  should  have  produced  a  different  conclusion, 
is  another  question  the  adjudication  has  foreclosed.  The  sec- 
ond amended  bill  brought  it  to  the  attention  of  the  court,  as 
well  as  the  recovery,  in  the  second  trial,  of  another  judg- 
ment for  $9,000.00,  and  the  issuance  of  a  new  execution 
thereon.  The  inquiry  now  is  not  whether  a  correct  decision 
was  rendered,  but  simply  what  was  decided.  The  record 
shows  there  was  jurisdiction  of  the  persons  of  the  parties 
and  also  of  the  subject  matter  of  the  decision,  and  the  grounds 
of  all  the  contentions  now  set  up,  to  show  that  the  invalidity 
of  the  assignments  of  the  Coburn  debt  was  not  decided,  were 
disclosed  to  this  Court  by  the  record  at  the  time  the  decision 
was  rendered.  Being  then  regarded  as  insufficient  to  prevent 
a  decree  in  favor  of  the  appellee,  they  can  confer  no  authority 
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upon  this,  or  any  other  court,  to  disregard  the  plain  emph^ic 
terms  of  the  mandate  in  determining  what  was  decided. 

It  is  said  the  action  of  this  Court  on  the  second  appeal,  re- 
ported in  60  W.  Va.  382,  in  reversing  the  decree  of  February 
23,  1900,  and  in  refusing  to  treat  the  decision  rendered  on  the 
first  appeal  as  an  adjudication  against  a  bequest  of  $2,000.00 
to  the  executors  of  James  Pickens,  deceased,  expressly 
charged  by  the  will  upon  certain  real  estate,  although  omit- 
ted from  the  directions  given  in  the  opinion  as  to  the  liens 
on  the  property,  would  justify  us  now  in  disregarding  so 
much  of  that  opinion  as  purports  to  adjudicate  the  rights  of 
the  parties  respecting  the  Coburn  debt.  A  very  plain  dis- 
tinction between  the  two  subjects  is  perceived.  The  opinion 
made  no  reference  to  said  $2,000.00  bequest  or  charge.  It 
was  not  a  subject  of  controversy  in  the  cause.  It  was  not 
attacked  by  any  allegation  of  any  bill  filed.  Here,  the  mat- 
ter which  is  said  not  to  have  been  adjudicated  was  brought  to 
the  attention  of  the  court  by  the  pleadings,  was  one  of  the 
subjects  of  controversy  and  was  expressly  considered  and 
dealt  with  in  the  opinion  as  well  as  in  the  positive  directions 
to  the  court  below,  embodied  in  the  opinion,  which  the  order 
of  this  Court  commanded  the  court  below  to  treat,  and  en- 
force, as  a  part  of  the  mandate. 

The  reasons  for  the  conclusion,  that  said  $2,000.00  lien  was 
not  affected  by  the  former  decision,  were  stated  in  the  opin- 
ion, in  part,  as  follows:  "The  plaintiff  filed  a  bill,  first 
amended  bill  and  second  amended  bill,  and  in  none  of  these 
bills  is  there  any  allegation  or  charge  that  said  two  thousand 
dollars  has  been  released  or  paid  in  any  way.  The  conten- 
tion, therefore,  that  the  matter  of  this  two  thousand  dollar 
claim  is  res  adjxidicata  is  not  tenable.  No  issue  was  ever 
made  upon  it  and  it  is  not  enough  that  it  might  have  been  set 
up  in  the  same  suit.  Nothing  charged  in  the  bill  made  it 
necessary  for  the  executors  to  assert  said  claim  by  way  of 
defense  to  the  bill.  It,  therefore,  does  not  belong  to  that 
class  of  things  which  are  deemed  to  be  res  ad  judicata  because 
they  might  have  been  adjudicated.  *  *  ♦  blatters  are 
not  adjudicated  which  have  never  been  pleaded,  or  which  the 
party  asserting  them  was  not  bound  to  plead  in  the  former 
suit  by  way  of  defense  or  in  support  of  his  claim  as  plaintiff.'^ 
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The  state  of  the  record  as  to  the  matter  now  under  oonsider- 
ation  renders  it  impossible  to  apply  this  doctrine. 

That  the  course  pursued  in  arriving  at  the  conclusion, 
above  expressed,  is  authorized  by  our  decisions,  and  harmon- 
izes with  principles  declared  by  courts  generally,  admits  no 
doubt.  Biem  v.  Hay,  49  W.  Va.  129,  propounds  the  doctrine 
that*  a  man  is  concluded  by  an  adjudication,  when  the  state 
of  the  pleadings,  as  to  the  matter  in  question  was  such  as  to 
call  upon  him  to  respond  thereto,  and  as  to  those  things 
which  were  actually  litigated  and  decided.  In  that  case,  the 
plaintiflPs  escaped  the  rule,  because  their  bill  in  the  former 
case  had  made  no  reference  to  the  property,  they  charged  by 
their  bill  in  the  second  suit.  It  was  not  in  the  former  case, 
nor  were  they  bound,  by  any  principle  of  law  or  rule  of  pro- 
cedure, to  put  it  in ;  but,  if  they  had  been,  the  adjudication 
would  have  bound  them,  whether  it  was,  in  fact,  in  or  not 
St.  Lavyrence  Co.y.  Holt  and  Math&ws^  51  W.  Va.  352,  illus- 
trates the  application  of  the  rule  to  a  different  kind  of  a  case. 
There,  the  bill  alleged  matter  against  Holt  and  Mathews,  upon 
which  relief  against  them  was  prayed.  They  failed  to  an- 
swer it,  presumably  because  they  deemed  its  allegations  in- 
sufficient to  afford  a  basis  for  a  decree.  Both  the  order  made 
by  this  Court  and  the  opinion  pursuant  to  which  the  order 
was  made,  were  more  or  less  ambiguous.  Nevertheless,  the 
decree,  dismissing  the  bill  and  thereby  permitting  a  sale  of 
the  property,  claimed  by  Holt  and  Mathews,  to  satisfy  a  deed 
of  trust  thereon,  was  deemed  by  this  Court  to  have  amounted 
to  an  adjudication  of  the  question  of  title  against  Holt  and 
Mathews.  Insufficiency  of  the  bill,  as  viewed  from  the 
stand-point  of  a  demurrant  thereto,  and  indeiiniteness  and 
ambiguity  in  the  opinion  and  decree,  availed  nothing  against 
the  only  deduction  that  could  logically  be  made  as  to  the 
court's  action,  and  this,  too,  notwithstanding  deprivation  of 
the  right  of  trial  by  jury  of  the  issue  of  title,  which  would 
have  been  raised  by  full  defense.  As  sustaining  the  conclu- 
sion, arrived  at  under  general  principles  discussed  in  the 
opinion,  an  authority  of  no  less  dignity  than  a  decision  of 
the  Supreme  Court  of  the  United  States,  is  cited  and  relied 
upon,  near  the  close  of  the  opinion,  namely,  Seiner  v.  In- 
surance Co.,  123  U.  S.  747.  It  is  useless  to  repeat  the  reasoDS 
upon  which  these  decisions  are  predicated,  or  discuss  gener* 
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ally  the  principles  of  the  doctrine  under  which  this  case  falls. 
They  are  in  no  sense  questioned,  the  only  contention  being 
that  the  case  is  not  within  them.  iKere  defective  pleading:  is 
no  objection.  Thompson  v.  Jioostery  114  U.  S.  104;  JSetfn&r 
V.  Ins.  Co.  J 128  U.  S.  747;  St.  Lmorence  Co.  v.  HoU  cmd 
Mathews^  51  W.  Va.  352.  When  the  decree  is  ambi^ous,  or 
makes  the  opinion  a  part  thereof,  the  court  looks  to  both  as 
well  as  the  pleadings  in  the  cause  to  determine  what  has  been 
decided.  St.  Latoren<:e  Co.  v.  Holt  and  Mathews^  cited; 
Butler  V.  Thompson^  52  W.  Va.  311;  Herman  Estop.  &  Res. 
Ad.  p.  470,  section  402. 

Though  there  was  an  adjudication  as  above  stated,  there 
was  no  personal  decree  or  adjudication  against  Dayton,  Da- 
vis or  Bassel.  There  could  have  been  none  since  they  were 
not  parties.  But  it  was  decided  that  Susan  C.  Dent  had,  by 
reason  of  her  first  amended  bill,  a  lien  upon  that  part  of  the 
M.W.and  Ledrue  Coburn  debt  claimed  by  Minnie  B.Coburn 
from  the  date  of  the  filing  of  said  bill.  It  was  out  of  that 
fund  that  there  had  been  paid  to  Davis  said  sum  of  $125.00, 
to  Bassel  said  sum  of  $150.00,  and  to  Mollie  Pickens  said 
sum  of  $69.24.  He  received  this  money  after  the  filing  pf 
said  bill  and  the  assertion  of  a  lien  thereon  pending  the  suit. 
It  was  a  proceeding  against  that  particular  fund.  That  fund 
constituted  the  subject  matter  of  the  litigation,  and  was  sub- 
ject to  a  lien  in  favor  of  Susan  C.  Dent  at  the  time  this  money 
was  taken  out  of  it  as  aforesaid.  Dayton,  Davis  and  Bas- 
sel were  made  parties  in  their  individual  capacities  to  said 
tiiird  amended  bill  on  which  the  present  decree  against  them 
is  predicated.  They  were  bound  to  take  notice  of  the  pen- 
dency of  this  suit  a^inst  that  fund  and  of  the  lien  thereon 
acquired  by  the  filing  of  said  first  amended  bill.  Choses  in 
action,  as  well  as  tangible  personal  property  and  real  estate 
are  subject  to  the  rule  lis  pendens^  when  the  institution  of 
the  suit  gives  a  lien  on  the  fund,  as  a  bill  to  set  aside  a  fraud- 
ulent transfer  does  under  the  law  of  this  State.  This  was 
asserted  as  the  general  law  of  the  country  by  the  case  of 
Maddon  v.  Spader,  20  Johns.  (N.  Y.)  554,  decided  in  1822, 
in  which  all  the  English  cases  on  the  subject  were  carefully 
reviewed  and  analyzed. 

Bennett  on  Lis  Pendens,  on  pages  140  and  141,  after  re- 
viewing all  the  authorities,   gives  the  following  clear  ex- 
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pressioD  of  his  conclusion:  '^he  conclusion  seems  war- 
ranted that  after  the  bill  is  filed  and  lis  pendens  commences, 
the  specific  property  involved  in  the  litigation  becomes  sub- 
ject to  the  claim  or  demand  of  the  complainant;  and,  that  if 
the  claim  or  demand  should  turn  out  to  be  of  such  a  nature, 
that  the  property  ought  to  be  subjected  to  it  under  the  rules 
prevailing  in  a  court  of  equity,  the  power  of  unrestricted 
disposition  in  the  defendant  would  be  suspended  or  lost, 
and  a  purchaser  from  him  peivdente  lite^  would  take  the 
property  subject  to  the  lien  which  attached  upon  it  by  the  in- 
stitution of  the  suit;  that  in  the  case  of  personal  property, 
it  would  be  immaterial  whether  the  judgment  were  a  lien  or 
not  when  the  suit  was  commenced,  for  in  such  case  it  is  the 
execution  and  not  the  judgment  which  would  become  a  lien, 
and  ihat  if  its  collection  had  been  obstructed  so  that  the  levy 
could  not  be  made  by  reason  of  fraudulent  conveyance  of 
the  defendant,  to  remove  which  the  bill  was  filed,  and  the 
execution  remained  in  full  force  and  capable  of  enforcement 
against  the  property  but  for  the  obstacles  created  by  the 
fraudulent  conveyances,  the  court  would  have  jurisdiction 
o^r  the  property;  and,  hence,  it  would  be  bound  by  lis 
pendens.  The  authorities  go  even  farther  than  that;  and  it 
is  well  settled  in  this  country,  that  if  a  creditor  files  a  bill 
to  set  aside  fraudulent  conveyances,  and  to  have  the  property 
applied,  by  the  aid  of  a  court  of  equity,  to  the  payment  of 
his  judgment,  although  no  lien  has  been  or  can  be  acquired 
at  law,  he  acquires  a  specified  lien  or  power  over  the  proper- 
ty by  filing  the  bill,  and  is  entitled  to  priority  over  other 
creditors;  and  that  any  party  purchasing  the  property 
sought  to  be  subjected,  to  the  claim  is  gi  purchaser  pendente 
lite:' 

Whether  the  lien  extends  to  personal  property  at  all  has 
been  a  matter  of  controversy  among  the  several  courts  of  the 
country,  some  affirming,  and  others  denying,  the  proposition, 
and  those  of  the  former  class  have  differed  as  to  the  subjects 
of  the  rule  and  the  extent  of  its  application;  but  there  seems 
to  be,  among  them,  practical  unanimity  in  the  view  that^ 
in  creditors  bills,  insolvency  proceedings  and  suits  to  set 
aside  fraudulent  conveyances  and  transfers  and  charge  the 
property  with  debts,  it  has  full  operation,  because,  in  such 
cases,   a   lien,    or  the  equivalent  thereof,  is  acquired  by  the 
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commencement  of  the  suit.  See  21  A.  &  E.  Ency.  Law  628, 
629.  This  Court,  in  Brufy.  Tharripson,  31  W.  Va.  16,  has 
countenanced  the  view  that  it  applies  in  any  case  in  which  a 
lien,  has  been  acquired  in  any  of  the  modes  recognized  by 
law,  and  Jud^re  Green  thought  it  should  have  still  broader 
application.  There  is  no  occasion  here  to  carry  it  further, 
and,  not  to  apply  it  imder  such  circumstances,  would  render 
it  practically  impossible  to  subject  intangible  property  to  the 
satisfaction  of  the  debts  of  a  fraudulent  debtor.  Nor,  in  so 
doing,  is  there  any  encroachment  upon  the  principles  which 
seem  to  inhibit  the  application  of  the  rule  to  specific  money 
and  negotiable  paper.  Commencement  of  a  suit  to  set 
aside  a  fraudulent  conveyance,  transfer  or  assignment, 
under  our  practice,  creates  a  lien  on  the  property  so  pro- 
ceeded against.  Wallace  v.  TreaJde^  27  Grat.  479;  Foley  v. 
Buley,  50  W.  Va.  168;  Clark  v.  Figgvns,  31  W.  Va.  156; 
Oeiser  die.  Co.  v.  Chevmmgy  52  W.  Va.  523.  The  notice 
required  by  section  12  of  chapter  139  of  the  Code  was 
not  filed,  but  that  section  applies  to  suits  brought  to  charge 
real  estate.     Oabom  v.  Olasscock^  39  W.  Va.  749. 

Escape  from  the  operation  of  this  principle  was  attempted 
by  the  assertion  of  a  claim  of  assignment,  by  Dever  Kckens 
and  Minnie  B.  Pickens,  (nee  Coburn,)  of  $1,000.00  of  said 
Cobum  debt,  to  A.  G.  Dayton,  to  be  held  by  him  as  se- 
curity for  the  payment  of  counsel  fees  to  himself,  John  J. 
Davis  and  John  Bassel,  for  services  rendered  and  to  be 
rendered  by  them  in  said  action  at  law.  The  assignment  is 
averred  to  have  been  made  prior  to  the  filing  of  said  first 
amended  bill,  and  a  written  instrument,  evidencing  the 
same,  filed  with  a  deposition,  bears  date,  August  20th,  1889. 
The  third  amended  bill  charged  retention*  and  payment  of 
this  money  by  Dayton  with  fraudulent  intent  and  full  knowl- 
edge of  the  plaintiff's  rights  and  of  the  fraudulent  intent  of 
the  assignors,  In  his  answer,*  he  specifically  denies  any 
fraudulent  intent,  sets  up  the  alleged  assignment,  and  then 
denies  generally,  *'each  and  every  charge  or  intimation  of 
fraud  charged  against  him  in  plaintiff's  original  and  amended 
bills  either  charged  against  him  individually,  or  as  trustee." 
He  nowhere  denies  fraudulent  intent  on  the  part  of  Dever 
Pickens  and  Minnie  B.  Pickens,  nor  does  he  deny  knowledge 
of  their  fraudulent  intent  in  making  said  assignment  If,  hav- 
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ing  specifically  responded  to  certain  allegations  thereof ,  he  had 
denied  generally  all  other  allegations  of  the  bill,  his  answer 
might  have  been  sufficient,  in  the  absence  of  an  exception 
thereto,  under  the  doctrine  laid  down  in  Sand/usky  v.  Farw^ 
49  W.  Va.  160,  and  Burlew  v.  Qua/nner,  16  W.  Va.  108,  but 
the  general  denial  stops  short  of  notice  and  other  material  al- 
legations, and  is,  therefore,  purely  argumentative  and  equiv- 
ocal as  to  the  matter  of  notice.  Where  fraud  is  alleged 
against  a  party  who  claims  to  be  a  iona  fide  purchaser 
without  notice,  or  where  he  asserts  a  title  as  such,  he  must 
deny  that  he  had  any  notice  of  the  fraud  of  his  grantor  or  as- 
signor. ^'  'In  all  cases  in  which  a  party  sets  up  his  title  to 
relief  in  equity  as  a  hona  fide  purchaser,  he  must  deny  notice, 
though  it  be  not  charged.  It  is  a  general  rule  in  pleading 
that  whatever  is  essential  to  the  right  of  the  party  and  is 
necessarily  within  his  knowledge,  must  be  positively  and  pre- 
cisely alleged,  and  the  plaintiffs  coming  in  the  character  of 
hona  fide  purchasers  were  bound  to  state  affirmatively  the 
equity  of  their  case;  if  they  will  not  aver  the  fact  that  they 
were  purchasers  without  notice  we  are  not  bound  to  presume 
it.  Frost  V.  Beehman^  1  Johns.  Chy.  Rep.  302;  Murray  v. 
BaZloit^  Id.  575.  See  also  Gallatin  \.  Erwin^  N.  Y.  55-6.'  " 
Cochrane  v.  Hyre^  49  W.  Va.  315.  Messrs.  Dayton,  Davis 
and  Bassel  no  doubt  rendered  a  large  amount  of  efficient  pro- 
fessional service  to  their  clients,  relying  upon  the  under- 
standing had  with  Pickens,  as  to  security  for  their  fees,  and 
may  have  acted  in  the  utmost  good  faith  and  without  any 
knowledge  of  fraudulent  intent  on  the  part  of  their  clients; 
but  this  is  no  excuse  for  failure  to  file  a  sufficient  answer  to  the 
bill  charging  notice  of  the  fraudulent  intent  of  their  clients. 
The  plaintiff  and  the  court,  under  such  circumstances,  were 
warranted  in  proceeding  as  if  the  undenied  allegations  were 
true.  Siera  v.  Wiaeman^  52  S.  E.  460,  462;  Grant  v.  Cum- 
herland  c&c.  Co..  52  S.  E.  36.  That  the  assignment  occurred 
before  the  bill  attacking  it  was  filed,  is  wholly  immaterial. 
Fraudulent  conveyances  and  assignments  usually  take  place 
before  institution  of  the  suit.  Equity  will  undo  fraud  as 
readily  as  it  will  prevent  it. 

If  the  averment  of  the  assignment  be  regarded  as  new  mat- 
ter,  set  up  as  ground  for  affirmative  relief,  instead  of  treat^ 
ing  the  answer  as  a  whole  as  having  been  intended  to  be  a 
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mere  response  to  the  bill  by  way  of  denial  of  its  allegations, 
the  same  rule  would  apply.  In  order  to  make  out  a  good  ti- 
tle on  the  face  of  the  answer,  and  especially  an  equitable  title, 
it  would  be  necessary  to  affirm  that  the  respondent  was  a 
purchaser  for  value  without  notice^  the  bill  having  alleged 
fraudulent  intent  on  the  part  of  the  assignors;  for  proof  of 
that  fact  against  the  assignors  would  necessitate  want  of  no- 
tice thereof  on  the  part  of  the  assignees  to  make  their  title 
good.  In  alleging  title,  all  the  essential  elements  thereof 
must  be  set  forth.  The  omission  of  any  one  of  them  is  fatal. 
Averment  of  an  assignment  ante-dating  the  filing  of  the  bill 
might  logically  tend  to  the  conclusion  that  it  was  not  fraudu- 
lent and  that  there  was  no  knowledge  of  fraudulent  intent ; 
but  it  would  not  amount  to  an  averment  of  want  of  notice. 
It  is  a  mere  evidential  fact,  not  precluding  either  fraud  or 
notice  thereof. 

From  the  principles  and  conclusions  above  stated,  it  re- 
sults that  A.  G.  Dayton  was  liable  to  the  plaintiff  for  said 
sums  of  $69.24,  $125.00  and  $150.00,  paid  by  him  to  Mollie 
Pickens,  John  J.  Davis  and  John  Bassel,  respectively;  and 
that,  as  said  parties  received  it  from  him  with  knowledge  of 
the  source  from  which  it  was  derived  and  all  the  circum- 
stances, above  referred  to,  so  much  of  the  decree  as  relates 
to  said  sums  will  be  affirmed. 

As  said  Dayton  received  said  sum  of  $1000.00  and  paid  itto- 
Mollie  Pickens  before  the  filing  of  said  second  amended  bill, 
he  stands  in  a  different  situation  as  to  it.  It  cannot  be  said 
there  was  any  pending  suit  with  reference  thereto  at  the  time 
he  received  the  money  and  he,  therefore,  violated  no  duty. 
For  this  reason,  the  decree  should  have  required  Mollie  Pick- 
ens alone  to  pay  said  sum;  and,  in  so  far  as  it  requires  A.  G. 
Dayton  and  Mollie  Pickens  to  pay  to  Susan  C.  Dent  $1,000.00 
with  interest  thereon  from  the  12th  day  of  May,  1892,  until 
paid,  the  same  must  be  reversed  and  a  decree  entered  here, 
requiring  said  Mollie  Pickens  to  pay  said  sura,  with  interest 
thereon  as  aforesaid,  to  said  Susan  C.  Dent, 

A  cross-assignment  of  error  is  predicated  on  the  refusal  of 
the  court  to  require  the  defendant  A.  G.  Dayton  to  pay  over 
to  the  plaintiff  a  balance  of  the  Coburn  debt,  amounting  to 
$376.97,  part  of  which  he  retained  on  account  of  his  fees  as 
attorney  for  Dever  Pickens,  and  the  residue  of  which  he  ap- 
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plied  on  costs  due  from  his  client.  That  matter  is  not  now 
before  this  Court,  for  the  reasons  assi^ed  in  disposing  of 
other  assignments  of  error  as  to  matters  not  brought  up  by 
the  appeal. 

A  finned  m  pa/i^t.    Reversed  m  part. 


CHARLESTON 
Snodgrass  v.  3olliff. 

Submitted  January  23,  1906.     Decided  March  13,  1906. 

1.  Taxation— Paywi^^. 

Price  conveys  a  tract  of  land  to  Higgins  "except  one-half  the  oil 
and  gas  royalty,  which  is  one-sixteenth  of  all  oil  and  gas  underlying 
said  tract  of  land;'*  Price  conveys  half  of  the  sixteenth  which  he 
so  excepted  to  JollijQf,  McNeeley  and  Ice.  Higgins  is  charged  on 
the  land  tax  book  for  1901  with  the  tract  without  reduction  of 
valuation  for  the  interest  in  oil  and  gas  reserved  by  Price.  ^Price 
is  charged  on  the  land  tax  book  for  1901  with  one-sixteenth  of  the 
oil  and  gas.  Jolliff,  McNeeley  and  Ice  are  charged  on  the  land  tax 
^  book  for  1901  with  one-sixteenth  of  the  oil  and  gas.  Higgins  pays 
his  taxes  and  Price  pays  his,  but  Jolliff,  McNeeley  and  Ice  fail  to 
pay  their  taxes.  A  sale  of  the  interest  of  Jolliff,  McNeeley  and  Ice 
in  the  oil  and  gas  for  taxes  will  not  pass  good  title,  becatise  of  the 
payment  of  taxes  by  their  co-tenant.  Price  or  Higgins.    (p.  295.) 

2.  Same — Payment  hy  Tenant  in  Common. 

Payment  by  a  tenant  in  common  of  taxes  for  the  common  prop- 
erty under  an  assessment  in  his  name  will  render  a  sale  of  his  oo- 
tenant's  interest  for  taxes  in  his  name  for  the  same  year  void.  (p. 
295.) 

Appeal  from  Circuit  Court,  Wetzel  County. 
Bill  by  E.  E.  L.  Snodgrass  against  A.  B.  JolliflP  and  others. 
Decree  for  plaintiff  and  defendants  appeal. 

Heversed. 

Thos.  p.  Jacobs,  for  appellants. 

W,  G.  &  E.  B.  Snodgrass,  for  appellee. 

Brannon,  Judge: 

S.  J.  Price  by  deed  granted  a  tract  of  fifty-three  acres  of  land 
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in  Wetzel  county  to  Bramen  Hiifgins  **except  one-half  the 
oil  and  gas  royalty,  which  is  one-sixteenth  of  all  the  oil  and 
gas  underlying  said  tract  of  land/'  Later  Price  conveyed  to 
A.  B.  JolliflP,  G.  B.  McNeeley  and  C.  H,  Ice  the  one-half  of 
the  oil  and  gas  which  had  been  excepted  by  Price  in  his  said 
conveyance  to  Higgins,  the  oil  and  gas  thus  conveyed  to 
Jolliff,  McNeeley  and  Ice  by  Price  being  one-thirty-second 
of  the  oil  and  gas  in  the  tract.  Thus  Higgins  owned  one- 
sixteenth.  Price  one-thirty-second,  and  JoUiff,  McNeeley  and 
Ice  a  thirty-second  of  the  oil  and  gas  in  the  tract.  Higgins 
caused  the  said  tract  of  land  to  be  entered  on  the  land  book 
immediately  after  he  received  his  conveyance,  and  it  was 
charged  to  him  for  the  years  1900  and  1901  at  the  same  valu- 
tion  at  which  it  was  assessed  in  1897,  1898  and  1899,  without 
any  reduction  of  value  on  account  of  the  exception  of  the 
fraction  of  oil  and  gas  excepted  by  Price,  and  Higgins  paid 
the  taxes  on  the  tract  for  the  years  1900  and  1901.  Price 
had  the  sixteenth  of  the  oil  and  gas  in  said  tract  excepted  by 
him  in  his  conveyance  to  Higgins  entered  on  the  land  book 
for  the  years  1900  and  1901,  and  paid  the  taxes  in  his  name 
for  those  years.  Jolliff,  McNeeley  and  Ice  were  charged  for 
the  year  1901  with  one-sixteenth  of  the  oil  and  gas  in  said 
tract,  though  they  owned  only  one-thirty-second.  Jolliflf, 
McNeeley  and  Ice  did  not  pay  their  taxes  for  1901,'  and  their 
interest  was  sold  as  one-sixteenth  for  delinquency  and  pur- 
chased by  E.  L.  Snodgrass,  who  obtained  a  tax  deed  under 
such  sale,  the  deed  reciting  their  interest  as  one-thirty-second, 
the  interest  so  sold  being  the  same  conveyed  to  them  by 
Price  as  the  one-thirty-second  royalty.  Price  was  charged 
before  he  conveyed  to  Higgins  at  the  same  valuation  per  acre 
at  which  the  land  was  assessed  to  Higgins  after  he  became 
owner.  Higgins  leased  the  tract  for  oil  and  gas  production 
to  the  South  Penn  Oil  Company,  reserving  one-eighth  of  the 
oil  produced  as  a  rent  or  royalty,  the  parties  owning  such 
royalty,  or  call  it  oil,  in  the  fractions  above  stated.  The  oil 
company  bored  wells  on  the  land  and  produced  oil.  After 
the  bill  of  Snodgrass,  now  to  be  mentioned,  had  been  filed, 
Jolliff,  McNeeley  and  Ice  paid  Price  their  proportionate 
share  of  the  tax  which  Price  had  paid  on  said  royalty  inter- 
est under  the  charge  in  his  name.  After  Snodgrass  obtained 
his  tax  deed  he  filed  a  bill  in  chancery  to  obtain  a  decree  de- 
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daring  his  title  good  to  the  one-thirty-second  interest  of 
Jolliff,  McNeeley  and  Ice  under  his  tax  deed,  and  to  cancel 
their  claim  to  it  as  a  cloud  over  his  title,  and  to  declare  that 
they  no  longer  had  any  title  to  said  one-thirty-second  interest 
in  the  oil  and  gas,  and  to  have  an  account  of  the  oil  produced 
after  his  tax  deed,  and  to  compel  the  said  oil  company  there- 
after to  account  to  him  for  the  one-thirty-second  of  the  oil 
produced.  Jolliff,  McNeeley  and  Ice  filed  an  answer  stating 
such  payment  of  taxes  under  said  assessment  to  Higgins  and 
that  to  Price,  and  claiming  that  payment  of  taxes  by  Higgins 
and  by  Price  was  payment  for  the  interest  of  Jolliff,  Mc- 
Neeley and  Ice,  and  claiming  that  as  the  assessor  did  not 
divide  the  value  by  charging  the  surface  less  the  value  of 
said  mineral  interest  to  Higgins  and  the  oil  and  gas  to  Price 
and  them,  persuant  to  section  25,  chapter  29,  Code  of  1899, 
the  assessment  to  Jolliff,  McNeeley  and  Ice  was  void,  and 
the  tax  sale  void.  The  case  resulted  in  a  decree  holding  the 
tax  title  of  Snodgrass  good  to  pass  to  him  the  title  of  Jolliff, 
McNeeley  and  Ice,  and  granting  him  the  relief  prayed  for. 
Jolliff,  McNeeley  and  Ice  appeal  from  that  decree. 

It  is  claimed  that  the  conveyance  by  Price  to  Jolliff,  Mc- 
Neeley and  Ice  vested  in  them  a  separate  and  several  owner- 
ship in  the  oil  and  gas,  and  that  the  share  of  the  oil  and  gas, 
so  acquired  by  Jolliff,  McNeeley  and  Ice,  was  properly 
charged  on  the  land  book  to  them  separately  from  the  sur- 
face, under  section  25,  chapter  29,  Code  1899,  anii  that  a  sale 
of  their  interest  for  taxes  passed  good  title  to  Snodgrass.  On 
the  other  hand,  for  Jolliff,  McNeeley  and  Ice  it  is  claimed 
that  the  Code  section  cited  does  not  authorize  the  charge  of 
a  fractional  interest  in  the  oil  and  gas,  but  only  requires 
such  separate  entry  where  one  owner  owns  all  the  oil  and 
gas,  or  other  mineral,  separate  from  the  surface,  and  that 
the  assessment  to  Jolliff,  McNeeley  and  Ice  of  their  fractional 
interest  was  illegal  and  a  sale  under  it  passed  no  title,  as  held 
in  Cunninghain  v.  Brown^  39  W.  Va.  588.  The  argument 
is  that  the  statute  demands  a  division,  by  separate  values,  of 
surface  from  minerals,  and  that  there  was  no  divison  by  sub- 
traction from  the  former  total  value  of  the  tract,  as  it  was 
before  Price  conveyed  to  Higgins,  of  the  mineral  value,  and 
that  the  statute  was  not  followed,  and  the  assessment  to  Jol- 
liff, McNeeley  and  Ice  was  void.     We  do  not  pass  on  these 
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contentions.  If  it  be  true  that  a  fractional  interest  in  min- 
erals cannot  be  taxed  to  its  owner  separately  from  the  sur- 
face, then  the  charge  of  the  whole  tract  to  Higgins  at  the 
unchanged  surface  value,  without  diminution  by  reason  of 
the  subtraction  of  the  value  of  the  one-sixteenth  of  the  oil 
and  gas  retained  by  Price,  would  pay  taxes  on  the  whole, 
that  is,  the  surface  and  all  the  oil  and  gas  under  it.  State  v. 
Low,  46  W.  Va.  451.  On  the  other  hand,  if  such  fractional 
interest  is  under  the  Code  separately  chargeable,  then  the 
charge  of  the  whole  one-sixteenth  of  the  oil  and  gas  to  Price, 
covering  his  half  of  the  one-sixteenth  and  the  half  conveyed 
by  him  to  Jolliff,  McNeeley  and  Ice,  would  answer  for  the 
ownership  of  Price,  Jolliff,  McNeeley  and  Ice,  and  payment 
by  Price  under  the  assessment  in  his  name  would  pay  also 
the  taxes  for  Jolliff,  McNeeley  and  Ice,  because  they  and 
Price  were  co-tenants,  and  payment  by  one  co-tenant  of  taxes 
on  the  common  land  pays  for  all  the  co-tenants.  17  Am.  & 
Eng.  Ency.  L.  (2  Ed.)  686;  Parker  v.  Bra^t,  45  W.  Va.  399. 
So  would  payment  by  Higgins,  also  a  co-tenant.  If  two  per- 
sons own  a  tract  of  land  jointly  and  it  is  charged  in  the  name 
of  each  one  separately,  would  not  payment  for  the  whole 
tract  by  one  of  the  owners  under  the  charge  of  the  tract  in 
his  name  defeat  a  tax  sale  of  the  land  in  the  name  of  the  other 
owner?  The  case  of  Bailey  v.  McClaugherty^  48  W.  Va. 
546,  is  urged  upon  us  to  sustain  the  tax  deed.  It  holds  that 
where  one  person  conveys  a  tract  of  land  to  another,  and  it 
remains  on  tax  book  in  the  name  of  the  former  owner,  who 
pays  the  tax,  and  is  also  charged  to  the  grantee,  who  fails  to 
pay  his  tax,  a  sale  in  the  grantee's  name  for  taxes  passes 
good  title,  notwithstanding  payment  by  such  former  owner. 
That  is  not  just  this  case.  It  is  materially  different.  In  that 
case  the  grantor  and  grante*^  were  not  co-tenants;  whereas  in 
this  case.  Price,  Jolliff,  McNeeley  and  Ice  were  co-tenants. 
In  the  Bailey  case  the  sale  was  in  the  name  of  the  only  true 
owner.  Were  not  taxes  paid  by  both  Higgins  and  Price — 
double  taxes  on  the  contested  share? 

Our  conclusion  is  to  reverse  the  decree  of  the  circuit  court, 
cancel  the  tax  deed,  and  dismiss  the  plaintiff's  bill  without 
relief  to  him. 

Beversed, 


63      367 
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CHARLESTON 
Tahanet  v.  Building  Association. 


rfS    m  Submitted  January  23,  1906.     Decided  March  13,  1906. 


1.  Building  and  Loan  Association — Contreust  of  Loan — Usury, 

A  contract  of  loan  with  a  building  association,  without  naming 
a  lump  sum  of  premiams,  provides  that  monthly  premiums  of  fixed 
sum  shall  be  paid  for  a  fixed  number  of  months.  This  fixes  the 
amount  and  duration  of  payment  of  premiums  with  certainty, 
and  the  contract  is  not  open  to  the  charge  of  usury,     (p.  298.) 

2.  Same—  Usury. 

A  contract  of  loan  with  a  building  association  requires  contin- 
uance of  payment  of  lawful  interest  on  the  sum  advanced, 
after  cessation  of  dues  and  premiums,  until  the  stock  matures, 
unless  it  sooner  matures.  This  does  not  make  the  contract  usur- 
ious,    (p.  299.) 

3.  Same — Competitive  Bid. 

When  an  application  ton  a  loan  on  stock  by  a  building  association 
makes  a  bid  of  premium  and  it  is  accepted,  and  the  deed  of  trust 
securing  it  states  that  a  certain  premium  was  bid  for  the  advance, 
the  loan  is  not  illegal  as  not  being  a  competitive  bid.    (p.  299.) 

Appeal  from  Circuit  Court,  Tucker  County. 

Bill  by  Mary  A.  Tahaney  against  the  Washington  National 
Building  &  Loan  Association  and  others.  Decree  for  com- 
plainant, and  defendant  loan  association  appeals. 

Reversed, 

Forrest  W.  Brown,  for  appellant. 
J.  P.  Scott,  for  appellee. 

Brannon,  Judge: 

Mary  A.  Tahaney  subscribed  for  five  shares  of  installment 
stock  in  the  Washington  National  Building  and  Loan  Asso- 
ciation, a  Virginia  corporation,  requiring  payment  of  sixty 
cents  per  month  per  share  for  ninety-six  months,  unless  the 
stock  matured  earlier.  After  so  subscribing  for  stock,  she 
obtained  from  the  corporation  an  advance  of  $500.00  on  her 
stock,  she  giving  a  bond  with  condition  to  pay  dues,  interest 
and  premiums,  secured  by  a  deed  of  trust  on  real  estate  in 
Tucker  county.  This  trust  required  payment  of  sixty  cents 
per  share  of  stock  monthly,  and  interest  on  the  $500.00  at 
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fifty  cents  i>er  share  of  stock  monthly,  and  also  a  monthly 
premium  of  fifty  cents  per  share  for  the  first  year,  and  for 
each  succeeding  year  a  monthly  premium  of  ten  per  cent 
thereof  less  than  the  preceding  year,  that  being  the  premium 
bid  for  the  advancement,  and  such  fines,  charges  and  assess- 
ments as  might  be  imposed  under  the  charter,  by-laws  and 
regulations  until  such  time  as  the  shares  should  be  paid  up, 
**witb  the  proviso  that  no  payment  on  account  of  stock  or 
premium  shall  be  exacted  for  a  longer  period  than  ninety-six 
months  from  the  date  of  said  stock,  but  should  said  shares  of 
stock  fail  to  mature  on  or  before  the  expiration  of  said  pe- 
riod of  ninety-six  months  then  six  per  cent  per  annum  on  the 
original  amount  advanced  thereon  shall  continue  and  be  paid 
in  monthly  installments  until  said  stock  shall  mature,  when 
all  payments  shall  cease  and  the  deed  of  trust  securing  said 
bond  be  cancelled."  Thus  payment  of  dues  and  premiums 
stopped  after  eight  years.  Mrs.  Tahaney  paid  for  some  years 
money  to  the  association  according  to  contract,  and  then 
ceased,  and  filed  a  bill  in  equity  claiming  that  she  had  paid 
$489.61,  with  interest  from  1st  February,  1896,  the  date  of 
the  advance  of  money  on  her  stock,  and  owed  only  a  balance 
of  $10.39;  but  that  the  association  claimed  an  indebtedness 
against  her  of  $335.00.  She  asserts  that  the  contract  is  usu- 
rious, and  that  it  should  be  held  as  a  straight  loan  of  $500.00, 
and  that  all  her  payments,  including  premiums,  should  be  ap- 
plied as  partial  payments,  and  not  treated  as  premiums  under 
the  bond  and  trust.  She  prayed  that  an  account  be  had  of 
her  debt  by  purging  the  contract  of  usury,  and  for  a  decree 
on  that  basis.  A  decree  was  pronounced  in  accordance  with 
the  claim  of  Mrs.  Tahaney  finding  her  balance  $35. 43,  whereas 
the  commissioner's  report,  under  the  claim  of  the  association, 
showed  a  balance  of  $335.62.     The  association  appealed. 

It  is  conceded  that  this  association  had  complied  with  the 
requirements  of  section  30,  chapter  54  of  our  Code,  and  was 
authorized  to  do  business  in  this  State,  and  was  possessed  of 
the  same  right  to  contract  as  a  domestic  building  association. 
It  may  therefore  contract  for  premiums  without  impeach- 
ment of  usury,  if  such  premiums  be  payable  as  dictated  by 
la\v,  as  section  26,  chapter  54,  Code,  exempts  a  building  as- 
sociation from  the  imputation  of  usury. 

This  contract  is  claimed  to  be  usurious  in  that  no  lump  sum 
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is  fixed.     It  is  admitted  that  there  may  be  by  section  26min- 
umum  premium  payable  either  in  advance  or  in  periodical 
installments,  but  it  is  claimed  that  there  must  be  a  lump  sum 
fixed.     Why?     Do  not  periodical  monthly  sums  of  fixed 
amount  for  a  fixed  number  of  months  make  up  a  lump  sum? 
Such  a  process  is  the  same  as  if  a  lump  sum  were  fixed.     It 
is  mathematically  certain.     Our  cases  interpret  section  26, 
chapter  54,  CJode  1899,  as  demanding  that  the  extent  of  pay- 
ment of  premiums  be  definite,  and  to  answer  that  demand 
there  must  be  a  lump  sum,  but  that  it  may  be  taken  out  of 
the  advance  in  advance,  or  be  distributed  in  stated  periodical 
payments;  but  such  lump  sum  need  not  in  words  be  specified, 
and  then  distributed,  because  if  the  periodical  payments  be 
fixed  in  amount  and  number  they  make  up  a  lump  sum.  The 
case  of  Grai/  v.  Baltimore^  etc.^  48  W.  Va.   164,  does  not 
contravene  this.     It  only  means  that  the  sum  to  be  paid  for 
premiums  be  definite — that  is,  capable  of  being  known,  not 
running  indefinitely,  and  that  if  it  is  indefinite,  the  contract 
is  open  to  charge  of  usury.     A  simple  calculation  tells  what 
the  premiums  in  this  instance  come  to.      They  can  run  only 
eight  years,  and  are  of  fixed  monthly  amounts.  They  are  en- 
tirely consistent  with  the  Graves  case.  The  same  may  be  said 
of  Floydy.  Loan  Association^  49  W.  Va.  327;  Mc Connelly. 
Cox,  50  Id.  469,  and  Prince  v.  Building  Association,  55  Id. 
19.     They  do  say  that  there  must  be  a  "lump"  sum,  certain 
and  definite,  not  percentage  payable  indefinitely  at  fixed  per- 
iods; but  they  recognize  right  to  periodical  payments.     The 
by-laws  of  this  company  provide  for  stated  payments.    It  is 
a  mere  play  on  words  to  say  that  where  the  premiums  are 
not  to  be  paid  in  advance,  but  in  periodical  certain  sums,  the 
calculation  must  be  made  of  what  total  or  lump  sum  the  pay- 
ment aggregated  and  insert  it  in  the  papers.     Would  it  make 
the  party  pay  any  more  or  any  less?     Does  he  not  know  just 
what  he  has  to  pay?    The  trouble  with  the  contracts  in  the 
cases  just  named  was  that  no  lump  sum  was  named,  nor  were 
there  periodical  payments  fixed  in  amount  and  number.    But 
all  disputation  as  to  this  is  foreclosed  by  the  late  case  of 
Thompson  v.  National-  Mutual  Building  Asso€iation,{50  S. 
E.  756),  57  W.  Va.  551.  It  says  that  where  the  contract  calls 
for  "monthly  payments  for  a  stated  and  definite  number  of 
years,  or  until  the  maturity  of  the  shares,  should  they  mature 
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before  the  close  of  the  years  stated,  the  amount  of  the  pre- 
mium is  sufficiently  certain  and  definite,^'  and  the  contract  as 
written  is  valid.  That  case  is  consistent  with  former  cases, 
and  rules  the  case  we  have  in  hand.  It  would  answer  no  pur- 
pose to  go  over  the  ground  again  in  this  case.  And  Archer 
V.  BcUtimor^  B.  and  L.^  45  W.  Va.  37,  does  not  in  words 
call  for  a  lump  sum,  but  allows  x>eriodical  payments. 

Counsel  says  that  our  statute  contemplates  that  the  by-laws 
fix  a  minumum  premium,  but  in  this  case  it  is  a  maximum. 
The  by-laws  fix  a  premium  of  fifty  cents.  If  Mrs.  Tahaney 
bid  with  competitors,  she  could  not  get  a  less  premium,  but 
might  pay  more.  How  is  she  thus  injured?  Counsel  cannot 
mean  that  a  maximum  and  minimum  must  be  put  in  the  con- 
tract. That  would  make  it  uncertain.  The  statute  does  not 
mean  this,  but  that  the  by-laws  fix  a  minimum.  The  papers 
prove  that  Mrs.  Tahaney  got  the  loan  by  bidding;  but  say 
that  the  loan  was  awarded  her  as  the  value  of  her  shares  in 
default  of  bidders.  We  may  presume  so.  She  elected  so  to 
take.  And  she  is  not  hurt  as  she  got  the  minimum.  The  by- 
laws provide  for  such  competitive  bidding,  and  her  applica- 
tion for  the  advance  stated  her  bid,  and  the  deed  of  trust  says 
her  bid  was  as  above  stated. 

But  it  is  contended  that  the  contract  is  tainted  with  usury 
because  it  provides  that  if  the  shares  of  stock  should  not  ma- 
ture in  eight  years,  then  six  per  cent,  interest  of  the  original 
amount  of  the  loan  should  continue  until  the  stock  should 
mature.  This  is  no  usury.  It  is  interest  only  on  the  actual 
money  received  by  the  borrower  until  the  debt  shall  be  dis- 
charged by  the  maturity  of  the  stock.  We  must  not  fail  to 
remember  that  interest  is  one  thing,  its  purpose  being  to 
keep  down  lawful  interest  while  the  stock  is  maturing  from 
dues,  premiums  and  dividends.  Premiums  and  dues  are  dif- 
ferent things  from  interest,  their  office  being  to  mature  the 
stock,  which,  when  mature,  pays  the  principal  of  the  debt. 

Endlich  on  Building  Associations,  §  409,  is  cited  to  show 
that  a  loan  can  only  be  by  competition  for  the  loan;  but  our 
statute  says  it  may  be  otherwise  in  default  of  bidders,  and 
we  have  right  to  say  this  was  the  condition,  though  the  pa- 
pers say  Mrs.  Tahaney  got  the  advancement  by  bid.  It  seems, 
too,  from  the  books  that  the  requirement  of  competitive  bid- 
ding has  the  purpose  of  enabling  the  borrower  to  get  as  low 
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a  premium  as  he  can.  If  the  loan  is  goyemed  by  a  fixed 
premium,  he  camiot  ^^et  it  lower.  Endlich  on  Building  As- 
sociations, §  410.  But  our  statute  expressly  gives  power  to 
fix  a  minimum.  And  it  forbids  a  loan  .by  open  bidding  at 
less  than  the  premium,  since  if  no  one  bids  it,  the  association 
may  award  the  money,  without  bidding  to  a  shareholder  to 
the  value  of  his  stock  at  that  premium.  We  do  not  see  any 
force  in  this  view  of  competitive  bids.  It  would  seem  to  be 
required,  under  our  statute  for  the  mutual  benefit  of  mem- 
bers, for  the  association,  not  the  borrower. 

Brief  of  counsel  enters  into  argument  to  show  that  this  as- 
sociation by  reason  of , want  of  mutuality  and  other  features  is 
not  a  building  and  loan  association,  meaning,  as  I  understand, 
that  it  is  not  entitled  to  contract  as  such.  It  has  West  Vir- 
ginia authority  as  such.  It  is  a  corporation  under  the  law  of 
Virginia,  and  accredited  as  such  in  this  State.  Can  its  powers 
be  thus  collaterally  attacked,  when  neither  state  contests  ? 
And,  again,  after  Mrs.  Tahaney,  by  her  deed,  has  contracted 
with  it  as  such  corporation,  she  cannot  deny  its  corporate  ex- 
istence.    Singer  Co.  v.  Bennett^  28  W.  Va.  16. 

An  impression  is  abroad  that  a  loan  by  a  building  associa- 
tion is  nothing  but  a  simple  loan  at  six  i)er  cent  interest,  with 
right  to  apply  all  money  paid  for  interest,  dues  and  prem- 
iums as  partial  payments.  Under  that  impression  likely  Mrs. 
Tahaney  ceased  payments,  and  disaster  followed,  whereas,  if 
she  had  gone  on,  her  debt  would  likely  have  been  paid  by 
her  stock.  If  members  do  not  pay  according  to  contract  the 
whole  plan  or  nature  and  object  of  the  contract  must  be  de- 
feated. These  associations  were  authorized  in  order  that 
poor  persons  by  sobriety,  energy  and  frugality  might  get 
homes  and  be  lords  of  their  castles  by  small  payments  from 
time  to  time;  but  if  members  do  not  conform  to  the  require- 
ments the  project  fails  them.  Courts  cannot  overthrow  valid 
contracts.  The  Legislature  has  made  these  contracts,  con- 
forming to  legal  regulation,  valid,  and  whether  the  moneys 
paid  exceed  legal  interest  or  not,  and  though  they  do,  the 
Legislature,  to  attain  the  purpose  of  such  institutions,  has 
said  that  these  contracts  shall  not  be  subject  to  the  defense  of 
usury. 

We  therefore  reverse  that  part  or  provision  of  the  decree 
of  10th  June,  1905,  fixing  the  debt  of  the  Washington  Na- 
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tional  Building  and  Loan  Association  at  $35.43,  and  it  is  ad- 
judged, ordered  and  decreed  that  the  debt  of  said  association, 
in  the  record  specified,  constituting  the  first  lien  in  order  up- 
on lot  No.  16  in  said  decree  mentioned,  is  $355.62,  with  interest 
from  the  7th  day  of  March,  1905,  and  that  said  decree  be 
modified  accordingly. 

Heversed. 


CHARLESTON 
Anderson  v.  Tug  Biyer  Coal  and  Coke  Company.  mJBI 

Submitted  February  20,  1906,     Decided  April  10,  1906. 


Nbgliobnch— Pcr^oTM  Liable — Acts  qf  Independent  Contractors, 

Where  one,  for  a  stipulated  price  per  piece,  contracts  to  procure 
timbers  for  a  mining  company  for  use  in  its  mine,  from  the  lease 
of  the  company,  and  the  company  retains  no  supervision  of  the 
work,  or  control  of  the  manner  of  doing  it,  and  the  contractor  is 
responsible  to  it  only  to  the  extent  of  procuring  satisfactory  timber 
and  delivering  it  at  such  times  and  places  as  needed,  and  employs 
and  pays  his  own  help  in  doing  so,  such  contractor  exercises  an  in- 
dependant  employment,  and  the  company  is  not  liable  to  one  in  its 
employ  who  is  injured  by  the  contractor  in  negligently  prosecuting 
his  work.    (p.  304.) 

Same. 

Where  a  competent  and  fit  person  renders  services  in  the  course 
of  an  occupation,  representing  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  means  of  its  accomplish- 
ment, such  work  not  being  in  itself  unlawful,  or  of  such  a  nature 
that  it  is  likely  to  become  a  nuisance,  or  to  subject  third  persons  to 
unusual  dangers  when  being  prosecuted  in  the  usual  and  ordinary 
manner,  such  person  exercises  an  independent  employment,  and 
the  person  so  employing  him  is  not  liable  for  wrongs  committed  by 
him,  his  agents  or  servants  in  the  prosecution  of  such  work.  (p. 
305.) 

8amb — Independent  CoTUractor — Question  for  Jury, 

Where,  from  the  evidence,  it  is  to  be  determined  whether  or  not 
one  is  an  independent  contractor,  and  the  evidence  is  so  conflicting 
as  to  support  a  finding  of  the  jury,  then  it  is  purely  a  question  for 
their  determination,  but  if  the  evidence  is  without  conflict,  it  then 
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becomes  a  question  of  law  as  to  whether  or  not  an  independent  em- 
ployment has  been  established,    (p.  303.) 

4.  Appeal — Eetersal—lTuuffleieney  of  Evidence— Rendering  Jvdgfnent, 

Where  a  motion  is  made  to  exclude  the  plaintiff's  evidence  be- 
cause not  sufficient  to  support  a  verdict  in  his  favor,  and  the  motion 
is  overruled,  and  this  Court  reverses  the  judgment  because  of  the 
Insufficiency  thereof,  it  will  enter  judgment  for  the  defendant  with- 
^  out  remanding  the  cause,  although  the  defendant  introduces  his 
evidence,  where  such  evidence,  taken  in  connection  with  that  of 
the  plaintiff,  does  not  support  the  verdict,  and  where  it  does  not 
appear  that  injustice  will  result  from  so  doing,     (p.  312.) 

5.  Same. 

Where,  at  the  conclusion  of  the  evidence,  the  defendant  asks 
for  a  peremptory  instruction,  directing  a  verdict  in  its  favor, 
which  the  court  refuses  to  give,  and  this  Court  reverses  the  judg- 
ment because  the  evidence  is  not  sufficient  to  support  the  verdict, 
or  because  the  verdict  is  contrary  to  the  evidence,  judgment  will 
be  entered  by  this  Court  for  the  defendant,  without  remanding  the 
cause,  unless  satisfied  that  such  course  would  be  unjust,    (p.  314.) 

Error  to  Circuit  Court,  McDowell  County. 

Action  by  Harvey  Anderson,  by  his  next  friend,  iEigainst 
the  Tug  River  Coal  &  Coke  Company,  Judgment  for  plain- 
tiff.    Defendant  brings  error. 

Reversed^  and  Jvdgment  Rendered. 

RuoKER,  Anderson  &  Hughes,  for  plaintiff  in  error. 

D.  J.  F.  Strother,  for  defendant  in  error. 

Sanders,  Judge  : 

The  plaintiff,  Harvey  Anderson,  an  infant,  suing  by  his 
next  friend,  brought  an  action  in  the  circuit  court  of  McDow- 
ell county  against  the  defendant.  Tug  River  Coal  and  Coke 
Company,  claiming  damages  for  a  personal  injury  alleged  to 
have  been  sustained  by  him  while  working  in  the  defendant's 
coal  mine,  and  on  account  of  the  negligence  of  the  defendant. 
A  verdict  and  judgment  in  favor  of  the  plaintiff  was  rendered 
for  $1,800,  and  the  same  has  been  brought  here  for  review 
on  writ  of  error  and  supersedeas. 

The  defendant  company,  at  the  conclusion  of  the  plaintiff^s 
evidence,  moved  the  court  to  exclude  it  from  the  jury  and  to 
direct  a  verdict  in  its  favor,  which  motion  was  overruled,  and 
at  the  conclusion  of  the  trial,  after  all  the  evidence  had  been 
introduced,  the  defendant  asked  the  court  to  instruct  the  jury 
to  return  a  verdict  in  its  favor,  which  instruction  the  court 
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refused  to  give.  The  refusal  of  this  instruction  presents  the 
real  ground  of  complaint  here.  To  determine  whether  or  not 
this  instruction  should  have  been  given,  it  will  be  necessary 
to  inquire  what  relation  J.  I.  Grarretson  sustained  to  the 
company.  It  is  presented  by  the  plaintiff  in  error  that  the 
relation  of  master  and  servant  did  not  exist  between  the  com- 
pany and  Garretson,  but  that  he  was  an  independent  contrac- 
tor, and  this  being  so,  and  the  injury  being  the  direct  and 
proximate  result  of  his  act,  that  the  company  should  not  be 
held  liable  therefor. 

The  defendant  in  error  insists  that  the  determination  of 
this  question  is  one  of  fact,  and  it  should  be  left  entirely  with 
the  jury.  This  would  be  true  if  there  were  such  conflict  in 
the  evidence  as  would  support  a  verdict  if  found  for  the 
plaintiff.  But  when  the  evidence  is  not  conflicting,  there  is 
nothing  for  the  jury  to  decide,  and  it  then  becomes  a  question 
of  law  as  to  whether  or  not  the  facts  proved  are  sufficient  to 
support  the  particular  theory  or  contention  advanced.  If 
the  question  at  issue  is  one  of  fact,  and  the  facts  adduced  are 
suflicient  to  support  the  verdict,  or  where  the  evidence  is  so 
conflicting  as  to  support  a  finding  for  either  the  plaintiff  or 
defendant,  then  the  matter  is  purely  a  jury  question.  The 
facts  in  this  case,  however,  are  substantially  without  conflict, 
and,  therefore,  the  rule  advanced  by  counsel  for  plaintiff 
does  not  obtain  here.  ''What  constitutes  an  independent 
employment,  so  as  to  make  the  person  engaged  in  the  em- 
ployment an  independent  contractor  within  the  meaning  of 
the  rule  under  consideration,  is  a  question  of  law  for  the 
court,  and  not  a  question  of  fact  for  the  jury;  but,  as  in 
other  cases,  subject  to  the  rule  that  the  jury  are  to  determine 
the  facts  upon  which  the  decision  of  the  question  of  law  is  to 
be  made."  Thompson  Comm.  on  Negligence,  volume  1,  sec- 
tion 641;  Emmerson  v.  Fay^  94  Va.  60. 

The  evidence  discloses  that  the  defendant  was,  at  the  time 
of  the  injury  complained  of,  the  owner  of  a  mining  lease,  in 
area  about  one  mile  in  length  by  about  a  quarter  of  a  mile  in 
width,  on  which  a'  coal  mine  had  been  opened  and  was  being 
operated;  that  the  plaintiff,  who  was  about  nineteen  years  of 
age,  was  employed  as  a  driver  in  the  mine.  The  mine  was 
not  running  on  the  day  of  the  injury,  and  the  plaintiff  was 
set  to  work,  hauling  slack  from  the  outside  to  the  inside  of 
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the  mine,  which  was  used  in  ballasting  the  track.  While  the 
plaintiff  was  so  at  work  on  the  outside,  a  noise  was  heard,  to 
which  plaintiff's  attention  was  called,  and  he  started  to  run, 
but  just  then  a  log  came  down  the  mountain  side  and  rolled 
into  the  driftmouth,  knocking  down  some  timbers,  one  of 
which  struck  and  injured  him. 

At  the  time  of  the  Injury,  J.  I.  Grarretson  and  his  brother 
were  at  work  on  the  mountain  side,  about  three  hundred 
yards  above  the  driftmouth,  getting  out  timber  for  use  in 
the  mine  as  props,  cross-ties  and  caps.  The  timber  which 
caused  the  injury  was  started  on  the  hillside  above  the  drift- 
mouth by  Garretson,  and  was  supposed  to  stop  about  thirty 
feet  therefrom,  where  it  was  worked  up,  but  this  piece  was 
going  very  fast,  and  ran  out  of  the  usual  way  and  over  a 
point  of  land,  instead  of  following  the  hollow,  as  the  others 
had  done;  and  this  was  the  first  piece  that  had  done  so.  This 
work  was  being  done  by  Grarretson  under  a  contract  with  the 
defendant  company,  by  which  Garretson  was  to  get  out  props 
and  cross-ties  for  so  much  per  x>eice,  and  caps  for  so  much 
per  hundred,  to  be  delivered  by  him  to  the  various  drift- 
mouths  of  the  mine.  Under  this  contract,  Grarretson  was 
responsible  to  the  defendant  only  for  results — that  is,  the  de- 
fendant had  no  control  over  cutting  the  timber,  and  so  long 
as  it  was  furnished  in  a  satisfactory  manner,  Gkirretson  was 
to  receive  a  stipulated  price  per  piece  for  it,  and  if  the  timber 
was  not  gotten  according  to  contract,  the  defendant  had  a 
right  to  cancel  it.  Garretson  had  the  privilege  of  getting 
timber  anywhere  on  the  lease  of  the  defendant;  he  was  not 
restricted  to  any  point,  and  the  manner  of  delivery  was  left 
with  him,  and  he  employed  his  own  help  in  doing  so,  without, 
in  any  wise,  consulting  the  defendant.  He  had  cut  timber 
all  around  the  driftmouth  where  the  accident  occurred.  It  is 
not  shown  that  the  defendant  company  knew  that  Ghirretson 
and  his  brother  were  at  work  above  the  driftmouth,  or  that 
they  were,  in  fact,  working  at  all  on  the  day  the  accident  oc- 
curred. So  far  as  the  record  discloses,  no  one  but  themselves 
knew  that  they  were  so  at  work,  and  under  the  contract  Gar- 
retson chose  his  own  time  to  work,  only  being  responsible  for 
the  delivery  of  the  timber  cut  by  him  in  quantities  as  needed. 

We  deduce  from  the  evidence  that  it  does  not  show  that 
the  relation  of  master  and.  servant  existed  between  the  com- 
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pany  and  Garretson,  but,  on  the  other  hand,  it  appears  that 
Garretson  was  exercising  an  independent  employment,  over 
which  he  had  exclusive  and  absolute  control.  While  it  is 
true  he  stated  in  his  evidence  that  he  was  doing  this  work 
under  the  control  of  the  defendant,  yet,  when  he  states  the 
terms  of  the  contract,  it  is  apparent  that  this  statement  is  not 
entitled  to  the  consideration  which  the  defendant  in  error  at- 
tempts to  give  it,  for  by  the  terms  of  the  contract  as  given 
by  him,  which  do  not  substantially  conflict  with  the  evidence 
of  the  defendant,  it  is  clearly  shown  that  the  work  being  done 
by  him  was  that  of  an  indepenent  contractor,  and  that  it  was 
not  un3er  the  control  of  the  company.  The  company  had  no 
power  to  control  him  in  the  execution  of  this  work,  and  the 
only  power  it  reserved  to  itself  in  regard  to  it,  was  the  right 
to  cancel  the  contract  if  not  complied  with  by  Garretson.  It 
had  no  right  to  direct  when  the  timber  should  be  gotten  out 
and  delivered,  or  when  it  should  be  delivered.  It  only  stipu- 
lated with  Garretson  that  it  would  pay  a  certain  price  per 
piece,  and  that  he  should  procure  the  timber  at  such  time  as 
the  company  needed  it.  No  supervision  of  his  work  was  re- 
served by  the  company.  He  had  exclusive  power  to  select 
any  one  to  assist  him  in  carrying  out  his  contract,  and  had 
the  right  to  procure  this  timber  from  any  point  upon  the  lease 
of  the  company.  The  law  is  now  well  settled  that  the  em- 
ployer of  one  who  exercises  an  independent  employment, 
over  which  the  employer  has  no  control,  is  not  responsible  for 
the  negligence  of  one  in  such  employe's  service  or  to  third  per- 
sons injured  by  reason  of  the  negligent  acts  of  the  employe  or 
his  servants,  if,  however,  the  employer  has  used  reasonable  care 
to  select  a  contractor  of  proper  skill  and  prudence.  While 
this  doctrine  is  well  settled,  it  will  not  be  amiss  to  give  what 
some  of  the  eminent  law  writers  say  upon  this  subject,  and 
to  show  by  the  decisions  of  many  states  that  what  they  have 
said  is  sound.  Thompson,  in  his  work  on  Negligence,  volume 
1,  section  621,  lays  down  the  general  rule  to  be:  "It  is  a  gen- 
eral rule  that  one  who  has  contracted  with  a  competent  and 
fit  person,  exercising  an  independent  employment,  to  do  a 
piece  of  work  not  in  itself  unlawful,  or  of  such  a  nature  that 
it  is  likely  to  become  a  nuisance,  or  to  subject  third  persons 
to  unusual  danger,  according  to  the  contractor's  own  methods, 
and  without  being  subject  to  control  except  as  to  the  results 
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of  his  work,  and  subject  to  other  quaHfications  hereinafter 
stated, — will  not  be  answerable  for  the  wrongs  of  such  con- 
tractor, his  subcontractor  or  his  servants,  committed  in  the 
prosecution  of  such  work. "  And  in  the  following  section, 
622,  it  is  again  stated:  "An  independent  contractor,  within 
the  meaning  of  this  rule,  is  one  who  renders  sei'vice  in  the 
course  of  an  occupation,  representing  the  will  of  his  employer 
only  as  to  the  result  of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.  The  contractor  must  answer  for 
his  own  wrongs  and  the  wrongs  committed  in  the  course  of 
the  work  by  his  servants.  In  every  case,  the  decisive  ques- 
tion is.  Had  the  defendant  the  right  to  control^  in  the  given 
particular,  the  conduct  of  the  person  doing  the  wrong? 
Does  he  reserve  to  himself  the  essential  powers  of  a  master? 
It  is  but  another  form  of  language,  expressing  the  same  idea, 
to  say  that  the  true  test  to  determine  whether  one  who  ren- 
ders service  to  another  does  so  as  a  contractor,  or  not,  is  to 
ascertain  whether  he  renders  the  service  in  the  coui-se  of  an 
independent  occupation,  representing  the  will  of  his  employer 
only  as  to  the  reniflt  of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.  On  this  question,  the  contract  un- 
der which  the  work  has  been  done  must  speak  conclusively 
in  every  case,  reference  being  had,  of  course,  to  surrounding 
circumstances."  And,  also,  we  find  in  16  Am.  &  Eng.  Ency. 
Law,  (2d  Ed.),  187,  the  law  to  be  announced  as  follows^ 
"Generally  speaking,  an  independant  contractor  is  one  who, 
in  rendering  services,  exercises  an  independent  employment 
or  occupation,  and  represents  his  employer  only  as  to  the  re- 
sults of  his  work,  and  not  as  to  the  means  whereby  it  is  to  be 
accomplished."  Also,  same  volume,  on  page  188,  it  is  said: 
"A  reservation  by  the  employer  of  the  right  by  himself  or 
his  agent  to  supervise  the  work  for  the  purpose  merely  of 
determining  whether  it  is  being  done  in  conformity  to  the 
contract  does  not  aflfect  the  independence  of  the  relation.'"* 

In  Shearman  and  Kedfield  on  Negligence,  vol.  1,  section 
164,  it  is  said:  "The  true  test  of  a  'contractor'  would  seem 
to  be,  that  he  renders  the  service  in  the  coui-se  of  an  inde- 
pendent occupation,  representing  the  will  of  his  employer 
only  as  to  the  rt-Hnlt  of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished.  The  mere  fact  of  direction  as  to 
things  to  be  done,  without  control  over  the  method  or  means 
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of  doing  them,  does  not  make  a  contractor  a  servant."  And 
we  also  quote  from  section  166:  'It  is  now  practically  settled 
that  the  reservation,  in  a  contract,  of  the  right  to  inspect 
the  work  at  all  times  and  to  have  it  done  subject  to  the  ap- 
proval of  the  employer,  without  any  right  to  dictate  the  de- 
tails or  methods  or  to  interfere  with  servants,  does  not  make 
the  contractor  a  servant;"  and  in  section  168  it  is  said  that 
the  employer  is  not  liable  for  the  contractor's  negligence: 
'"It  appearing,  from  the  definition  which  we  have  given  of  a 
contractor,  that  he  is  not  the  agent  or  servant  of  his  employer 
in  relation  to  anything  but  the  specific  results  which  he  un- 
dertakes to  produce,  it  follows  that  his  employer  is  not  re- 
sponsible to  third  persons  for  his  negligence,  nor  for  the  neg- 
ligence of  his  servants,  agents,  or  subcontractors  in  the  execu- 
tion of  the  work." 

Mechem,  in  his  work  on  Agency,  section  747,  says:  "The 
principal's  liability  for  the  acts  of  his  agent,  within  the  scope 
of  his  authority,  depends  upon  the  fact  that  the  relation  of 
principal  and  agent  exists.  It  is  the  principal's  will  that  is 
to  be  exercised;  his  purpose  that  is  to  be  accomplished;  his 
are  the  benefits  and  advantages  which  ensue.  He  se- 
lects his  own  agent,  puts  him  in  motion,  and  has  the  right  to 
direct  and  control  his  actions.  It  is,  therefore,  just  and 
proper  that  he  should  be  responsible  for  what  the  agent 
does  while  so  employed.  Where,  however,  the  principal  has 
not  this  right  of  control  a  different  rule  prevails.  Neither 
reason  nor  justice  requires  that  he  should  be  held  responsible 
for  the  manner  of  doing  an  act  when  he  had  no  right  or 
power  to  direct  or  control  that  manner.  If,  therefore,  the 
principal,  using  due  care  in  the  selection  of  the  person, 
enters  into  a  contract  with  a  person  exercising  an  independ- 
ent employment,  by  virtue  of  which  the  latter  undertakes  to 
accomplish  a  given  result,  being  at  liberty  to  select  and  em- 
ploy his  own  means  and  methods,  and  the  principal  retains  no 
right  or  power  to  control  or  direct  the  manner  in  which  the 
work  shall  be  done,  such  a  contract  does  not  create  the  rela- 
tion of  principal  and  agent  or  master  and  servant,  and  the 
person  contracting  for  the  work  is  not  liable  for  the  negli- 
gence of  the  contractor,  or  of  his  servants  or  agents,  in  the 
performance  of  the  work.  The  employment  is  regarded  as 
independent  where  the  person  renders  service  in  the  course 
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of  an  occupation,  representing  the  will  of  his  employer  only 
as  to  the  result  of  his  work,  and  not  as  to  the  means  by  which 
it  is  accomplished. 

In  jEfriersan  v.  Fay^  94  Va.  60,  it  was  held  that  a  person 
employed  to  construct  a  building,  with  materials  to  be  fur- 
nished by  the  owner,  and  according  to  certain  plans,  who 
was  to  receive  in  payment  a  per  diem  for  himself  and  the 
other  men  engaged  in  the  work,  who  were  to  be  paid 
by  him,  is  an  independent  contractor,  and  occupies  the 
relation  of  master  to  such  employes,  for  whose  negligence 
the  owner  is  not  liable — the  work  contracted  for  being 
lawful. 

In  BibVs  Admr.  v.  iV^  cfe  W.  R.  Co.,  87  Va.  711,  which 
was  an  action  to  recover  damages  for  the  death  of  the  plain- 
tiff's intestate,  caused  by  the  collapse  of  a  bridge  on  which 
he  was  working,  the  court  held  that  where  an  employer  se- 
lects with  due  care  a  competent  contractor,  and  commits  to 
him  a  work  that  is  lawful,  and  such  as  may  be  done 
without  injury  to  third  persons,  and  to  be  done  in  a  work- 
manlike manner,  at  a  stipulated  price,  such  employer  cannot 
be  held  liable  for  injuries  caused  by  the  negligence  of  such 
contractor  or  his  servants  to  third  persons. 

In  Carter  v.  Bei^Un  Mills  Co.,  58  N.  H.  52,  (42  Am.  Rep. 
572):  A.  contracted  to  have  B.  cut  timber  on  A's  land,  at  a 
certain  price  per  foot,  and  deliver  it  at  the  mouth  of  a 
river,  using  A's  dams  for  driving  the  logs,  if  he  chose. 
By  B's  unreasonable  use  of  A's  dam,  C's  lands  were 
flooded,  but  A.  had  nothing  to  do  with  cutting  or  driv- 
ing the  logs,  and  it  was  held  that  A.  was  not  liable  for 
C's  injury. 

In  Boomer  v.  Wilbur,  176  Mass.  482,  the  owner  of  build- 
ings employed  a  competent  independent  contractor  to  repair 
the  chimneys  of  their  buildings,  who  was  to  do  the  work 
without  supervision  of  the  owners  over  the  details  of  the 
work,  or  the  manner  in  which  it  should  be  done,  and  it 
was  held  that  they  were  not  liable  to  a  person  who  was  in- 
jured on  the  street  by  falling  bricks,  caused  by  the  con- 
tractor's negligence. 

In  Harrison  v.  Collim,  86  Pa.  St.  153,  (27  Am.  Rep.  699). 
the  owner  of  a  sugar  refinery  employed  a  rigger  to  remove 
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machinery  from  a  railroad  car  to  the  refinery.  In  doing 
the  work,  the  rigger  opened  a  coal  hole  in  the  sidewalk, 
and  left  it  open  a  few  minutes  after  the  work  was  finished. 
A  lad  fell  into  the  hole  and  was  injured.  The  rigger  was  paid 
by  the  day.  The  court  held  that  if  one  renders  services  in 
the  course  of  an  occupation  representing  the  will  of  his  em- 
ployer only  as  to  the  result  of  his  work,  and  not  as  to 
the  means  of  accomplishment  it  is  an  independent  employ- 
ment— the  fact  that  the  contractor  is  paid  by  the  day  is  im- 
material. 

In  Harrk  v.  MoNamara^  97  Ala.  181,  the  court  held 
an  ore  digger,  who  furnishes  his  own  tools  and  appliances, 
who  employs  and  pays  his  own  assistants,  and  who  is  paid 
by  the  mine  owners  a  certain  sum  per  car  for  ore  mined  by 
him,  is  not  a  servant  of  the  mine  owners,  but  an  independent 
contractor,  as  the  means  and  details  of  the  execution  of  his 
work  are  subject  to  his  own  exclusive  control  and  manage- 
ment; and  hence  the  wrongful  employment  of  an  infant  by 
the  ore  digger  does  not  render  the  mine  owners  liable  to  the 
infant's  parents  for  his  death. 

It  was  held  in  St.  Louis^  d'c,  liy,  Co,  v.  Yoiiley^  53  Ark. 
503,  that  a  person  employed  by  a  railroad  company  to  clear 
off  and  burn  the  rubbish  from  its  right  of  way  at  so  much  per 
mile,  who  hires^  pays  and  controls  his  own  help,  is  not  a  ser- 
vant of  the  company,  but  an  independent  contractor;  and  the 
railroad  company  was  not  liable  for  damage  caused  by  the 
spread  of  fire,  owing  to  the  negligence  of  the  contractor  and 
his  employes. 

In  the  case  of  Town  of  Pierrepoint  v.  Zovele^^is,  72  N.  Y. 
Ill,  mill  owners  who  had  severally  placed  saw  logs  on  the  ice 
in  the  Racket  river,  severally  contracted  with  S.  to  drive  and 
put  them  in  the  respective  booms.  Other  parties  also  placed 
logs  there,  and  employed  servants  to  drive  them  down.  The 
logs  all  got  mixed  in  driving;  and  by  the  negligence  of  the 
drivers,  a  jam  was  formed,  which  carried  off  a  bridge.  It 
was  held,  in  an  action  by  the  town  to  recover  damages,  that 
S,  was  not  a  servant,  but  an  independent  contractor,  for 
whose  negligence  those  so  contracting  with  him  were  not  an- 
swerable. 

In  McCarthy  v.  Secand  ParUh  of  Portland^  71  Me.  318, 
the  plaintiff  was  injured  by  the  carelessness  of  men  occupied 
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in  repairing  the  roof  of  defendant's  building.  The  work  was 
being  done  by  men  who  were  employes  and  under  the  orders 
of  one  who  carried  on  the  business  of  slating  roofs,  and  who 
was  engaged  to  do  the  work  in  question.  It  was  held  that  the 
slater  carried  on  an  independent  employment,  and  the  de- 
fendant was  not  liable. 

Chief  Justice  Bigelow,  in  Brackett  v.  LxCbke^  4  Allen  138, 
says:  "If  the  person  employed  to  do  the  work  carries  on  an 
independent  employment,  and  acts  in  pursuance  of  a  contract 
with  his  employer,  by  which  he  has  agreed  to  do  the  work 
on  certain  specified  terms,  in  a  particular  manner  and  for  a 
stipulated  price,  then  the  employer  is  not  liable;  the  relation 
of  master  and  servant  does  not  subsist  between  the  parties, 
but  only  that  of  contractor  and  contractee.  The  power  of  di- 
recting and  controlling  the  work  is  parted  with  by  the  em- 
ployer and  given  to  the  contractor.  But  on  the  other  hand, 
if  work  is  done  under  a  general  employment,  and  is  to  be  per- 
formed for  a  reasonable  comx)ensation  or  for  a  stipulated 
price,  the  employer  remains  liable,  because  he  retains  the 
right  and  power  of  directing  and  controlling  the  time  and 
manner  of  executing  the  work,  or  of  refraining  from  doing 
it  if  he  deems  it  necessary  or  expedient." 

In  Cincinnati  v.  Sto7ie^  6  Ohio  St.  38,  it  was  declared  that 
the  principle  of  respandeat  superior  does  not  apply  to  cases 
of  independent  contracts  not  creating  the  relation  of  princi- 
pal and  agent,  and  where  the  employer  does  not  retain  the 
control  over  the  mode  and  manner  of  the  performance  of  the 
work  under  the  contract.  To  the  same  eifect  is  Gioathney 
V.  Little  Miami  R.  R.  Co.,  12  Ohio  St.  92. 

In  Corhiti  V.  American  Milh^  27  Conn,  274,  it  is  said,  to 
render  the  employer  liable,  "the  employe  must  be  acting  at 
the  time  strictly  in  the  place  of  the  employer,  in  accordance 
with  and  representing  the  employer's  will  and  not  his  own ; 
and  the  business  must  be  strictly  that  of  the  employer,  and 
not  in  any  respect  the  employe's." 

In  ^Yood  V.  Cobb,  13  Allen  58,  the  court  said  it  is  too  well 
settled  to  admit  of  debate,  that  the  employer  of  one  who  ex- 
ercises an  independent  employment,  is  not  responsible  for  the 
negligence  of  one  in  the  latter's  service. 

In  Pearson  v.  Cox,  2  C.  P.  Div.  369,  a  tool,  called  a  straight- 
edge, was  jostled  out  of  a  window  of  a  house  that  was  being 
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built,  and  fell  upon  the  plaintiff  and  injured  him;  but  it  ap- 
pearing that  the  act  which  caused  the  straig^htedge  to  fall  was 
the  act  of  one  of  the  men  employed  by  the  mason,  a  subcon- 
tractor, the  court  held  that  the  builders  of  the  house  were  not 
liable. 

It  must  be  borne  in  mind  that  in  the  selection  of  the  inde- 
pendent contractor,  the  employer  is  charged  \vith  the  duty  of 
exercising  reasonable  care  to  secure  a  person  of  skill  and  pru- 
dence, and  the  work  to  be  done  must  not  be,  within  itself, 
unlawful,  or  of  such  a  nature  that  it  is  likely  to  become  a 
nuisance,  or  to  subject  third  persons  to  unusual  dangers,  when 
being  prosecuted  in  the  ordinary  and  usual  manner.  Thomp- 
son on  Negligence,  sec.  645,  says:  "The  modern  doctrine 
seems  to  be  that  if  one  engages  with  a  contractor  to  do  an  act 
which  may  be  done  in  a  lawful  manner,  and  the  contractor  in 
doing  it  unnecessarily  commits  a  nuisance^  whereby  injury 
results  to  a  third  person,  the  employer  will  not  be  liable.  In 
other  words,  if  the  act  or  neglect  which  produces  the  injury 
is  purely  collateral  to  the  work  contracted  to  be  done,  and  en- 
tirely the  result  of  the  wrongful  acts  of  the  contractor  and 
his  workmen,  the  proprietor  is  not  liable;  but  if  the  injury 
directly  results  from  the  work  which  the  contractor  engaged 
and  was  authorized  to  do,  he  is  equally  liable  with  the  con- 
tractor." 

It  will  be  observed  that  the  author,  in  the  concluding  part 
of  this  section,  says:  '*but  if  the  injury  directly  results  from 
the  work  which  the  contractor  engaged  and  was  authorized 
to  do,  he  is  equally  liable  with  the  contractor."  This  means 
where  the  work  itself  is  of  such  dangerous  character  as  that 
injury  may  result  therefrom,  notwithstanding  its  accomplish- 
ment is  unattended  with  negligence,  and  though  it  be  done 
with  prudence  and  care,  and  does  not  apply  where  the  work 
to  be  done  is  not  of  itself  dangerous  to  others,  unless  it  be- 
comes so  by  the  negligent  or  unskillful  manner  of  its  execu- 
tion. Davie  V.  Levy  <jfe  Son^  39  La.  551;  Ilandhaiiseri  v. 
Bond,  36  Wis.  39;  Chicago  City  v.  Rohhins,  67  U.  S.  418; 
Bobbins  V.  Chicago  City,  71  U.  S.  667;  (f  Rourlce  v.  Ilavty 
7  Bosw.  (N.  Y.)  511. 

There  is  no  complaint  that  the  company  did  not  exercise 
reasonable  care  and  prudence  in  the  selection  of  a  competent 
and  proper  contractor.     But  it  is  claimed  the  evidence  does. 
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not  show  that  Garretson  was  an  independent  contractor,  but 
that,  on  the  other  hand,  it  appears  therefrom  that  he  was  a 
servant  of  the  company.  When  we  apply  the  law  to  the  facts 
of  this  case,  there  can  be  no  other  conclusion  reached,  as  we 
have  observed,  than  that  he  was  an  independent  contractor, 
and  that  the  relation  of  master  and  servant  did  not  exist  be- 
tween him  and  the  defendant. 

The  defendant  in  error  insists  that  it  was  the  duty  of  the 
company  to  provide  a  safe  place  for  him  to  work,  and  in  this 
it  failed  to  discharge  its  duty,  because  the  place  at  which  he 
was  employed  to  work  was  rendered  unsafe  on  account  of  the 
work  which  was  being  done  in  getting  out  the  timber.  It  is 
an  elementary  rule  of  law  that  the  master  must  exercise  reas- 
onable care  to  furnish  and  continue  to  provide  a  reasonably 
safe  place  for  his  servants  to  work,  and  this  is  a  duty  which 
is  imposed  upon  the  master,  and  which  cannot  be  delegated 
by  him  to  others  to  the  extent  of  relieving  him  from  liability 
for  a  failure  to  discharge  it.  This  rule  of  law  is  not  ques- 
tioned, but  it  cannot  be  applied  here.  There  is  no  question 
that  the  mine  at  which  the  plaintiff  was  employed  to  work 
was  in  a  perfectly  safe  condition — in  fact,  the  injury  was  not 
caused  from  any  mismanagement  of  the  mine  or  from  any 
result  proceeding  from  its  operation,  but  it  was  the  result  of 
the  act  of  one  whose  l)usiness  was  entirely  separate  and  dis- 
tinct from  that  being  carried  on  in  which  the  plaintiff  was 
employed  to  assist.  Tliere  was  no  connection  between  the 
operation  of  the  mine  and  the  procurement  and  delivery  of 
the  timber.  It  is  true  the  timber  was  used  in  the  mine,  but 
because  of  this  it  cannot  be  said  that  the  work  of  procuring 
it  was  in  any  way  connected  with  the  actual  operation  of  the 
mining  enterprise,  even  if  this  would  alter  the  case.  The  act 
of  cutting  and  delivering  the  timber  did  not  render  the  place 
at  whicli  the  plaintiff  was  employed  to  work,  unsafe,  because 
if  the  timber  had  been  secured  in  a  proper  manner,  and  with- 
out negligently  skidding  it  down  the  hill,  the  injury  would 
not  have  occurred.  It  was  the  negligent  manner  of  prose- 
cuting the  work  in  delivering  the  timber  that  caused  the  in- 
jury, and  not  the  lack  of  safety  of  the  place  at  which  the 
plaintiff  was  employed  to  work. 

As  the  case  now  stands,  all  we  have  to  inquire  is,  whether 
judgment  should  be  entered  for  the  defendant  here,  or  should 
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the  case  be  remanded  for  a  new  trial.     We  have  determined 
that  the  evidence  is   wholly  insufficient  to  sustain  the  ver- 
dict of  the  jury,  and,  from  the  very  character  of  the  case, 
we   can  see  that  a  new   trial  can   avail  the  plaintiff  noth- 
ing.    Therefore,  under  such  circumstances,  it  would  seem 
entirely  unnecessary  to  remand.    Litigation  should  be  speed- 
ed,   and  its    termination   quickly    reached,    and    to    bring 
about  this  end,  frivolity  and  idle  practices  should  be  dis- 
countenanced.     In  Maupin  v.   Insurance   Co,^  53  W.  Va. 
558,  it  was  made   a  query:     "If  the  Supreme  Court  holds 
that  a  verdict  for  the  plaintiff  is  without  sufficient  evidence, 
or  contrary  to  the  evidence,  and  reverses  the  judgment  for 
that  cause,  will  it  grant  a  new  trial  or  enter  judgment  for 
defendant?"    This  was  not  decided  in  that  case.     Neither  is 
it  necessary  to  decide  it  here,  because,  as  we  have  observed, 
at  the  conclusion  of  the  plaintiff's  evidence,  a  motion  was 
made  to  exclude  it,  which  the  court  overruled.     ''If  a  defen- 
dant,  giving  no  evidence,  moves  the  court  to  exclude  the 
plaintiff's  evidence  as  not  sufficient  to  warrant  a  verdict  for 
plaintiff,  or  to  direct  a  verdict  for  him,  and  his  motion  is 
overruled  and  this  Court  reverses  the  judgment  for  that  cause, 
it  will  not  remand  the  cause  for  another  trial,  but  will  enter 
judgment  for  the  defendant,  or,  as  it  chooses,  direct  the  cir- 
cuit court  to  do  so,  unless  satisfied  that  it  will  work  injustice." 
Maxiptu  V.  Insurance  Co,,  53  W.  Va.  558.     This  rule  should 
not  be  different  where  the  defendant  does  introduce  evidence, 
where  all  the  evidence  taken  together,  does  not  entitle  the  plain- 
tiff to  recover.    There  is  no  reason  for  such  difference.     The 
fact  of  the  introduction  of  testimony  by  the  defendant  has  not 
changed  the  status  of  the  case.     The  court  is  asked  to  exclude 
the  evidence,  and  improperly  refuses  to  do  so,  and  because  the 
defendant  attempts  to  strengthen  his  case,  he  should  not  lose 
the  benefit  of  his  motion,  especially  in  so  far  as  he  is  entitled 
to  have  judgment  entered   for   him  in  this   Court,  on  the 
ground   that  he  made   such   motion   and  it   was   overruled. 
It  is  true  we  have  cases  holding  that  where  the  defendant  in- 
troduces evidence,  after  his  motion  to  exclude  is  overruled, 
the  error,  if  any,  by  reason  thereof,  is  waived,  but  this  rule 
cannot  be  applied  where  the  evidence  of  the  defendant,  when 
introduced,  does  not  strengthen  the  plaintiff 's  case,  and  when, 
taking  the  whole  evidence  together,  the  plaintiff  is  not  enti- 
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tied  to  recover.  In  Co?'e  v.  Ohio  River  JS.  Co.,  38  W.  Va. 
456,  it  was  held  that  if  the  defendant,  after  the  court  had 
overruled  its  motion  to  exclude  the  plaintiff's  evidence,  on  the 
ground  of  insufficiency,  introduces  its  evidence,  this  Court 
will  disregard  such  motion  and  will  not  reverse  the  judgment, 
unless  it  appears  that  the  whole  evidence  is  insufficient  to 
justify  the  verdict  of  the  jury.  And  in  the  case  of  Trump 
V.  Tideicater  Coal  and  Coke  Co.,  46  W.  Va.  238,  it  is  said 
that  a  motion  to  exclude  the  plaintiff's  evidence  for  insuffi- 
ciency is  waived  by  the  defenclant  after  such  motion  is  made 
introducing  his  evidence,  as  his  evidence  may  cure  the  defects 
of  the  plaintiff's.  Where,  however,  there  is  not  sufficient 
evidence  to  support  a  finding  for  the  plaintiff,  there  is  no 
reason  to  sa^'^  that  this  Court  should  not,  when  such  motion 
is  made  and  overruled  in  the  court  below,  give  judgment  for 
the  defendant  here,  when  it  was  the  duty  of  the  court  below 
to  have  excluded  such  evidence,  and  rendered  judgment  for 
him.  But,  again,  at  the  conclusion  of  all  the  evidence,  the 
defendant  asked  the  court  for  a  peremptory  instruction,  di- 
recting the  jury  to  find  a  verdict  in  its  favor,  which  instruc- 
tion the  court  refused.  The  offering  of  this  instruction  was 
equivalent  to  a  demurrer  to  the  evidence.  Maxipin  v.  Inmr- 
ance  Co.^  53  W.  Va.  558.  It  was  the  duty  of  the  court  to 
give  this  instruction,  and  enter  judgment  for  the  defendant, 
and  not  having  done  so,  it  is  now  proi)er  for  this  Court  to  do 
what  the  court  below  should  have  done. 

The  judgment  of  the  circuit  court  is  reversed,  the  verdict 
of  the  jury  set  aside,  and  judgment  is  entered  for  the  de- 
fendant. 

Reversed,  and  Judgment  Rendered. 
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CHARLESTON 
State  v.  Sarah  Ann  Legg. 
Submitted  March  7,  1906.      Decided  April  10,  1906. 

1 .  Crimts AL  Law—  Record — Etiden ce—BUl  of  Exceptions. 

Where  evidence  is  certified  by  the  trial  judge,  and  a  separate 
bill  of  exceptions  is  used  to  make  it  a  part  of  the  record,  a  refer- 
ence in  the  bill  to  the  certificate  of  evidence,  stating  that  it  is 
made  a  part  of  the  record,  and  a  part  of  the  bill  of  excep- 
tions, is  sufficient  to  make  the  evidence  a  part  of  the  record, 
(p.  317.) 

2.  Witnesses — Refreshing  Memory — Mem&randum. 

The  testimony  of  a  witness,  upon  the  preliminary  examination 
of  one  accused  of  crime,  may  be  used  by  the  witness  upon  the 
trial  of  such  accused  person  for  the  purpose  of  refreshing  his 
present  recollection,  but  when  so  used  it  is  not  admissible  in  evi- 
dence and  should  not  be  read  to  the  witness  in  the  presence  of  the 
jury.     (p.  321.) 

3.  Criminal  Law — Evidence^ Sworn  Statement  of  Accused. 

Where  a  justice,  for  the  purpose  of  determining  whether  or  not 
he  will  hold  an  inquest,  takes  the  sworn  statement  of  a  person  who 
is  not,  at  the  time,  accused  of  killing  the  deceased,  but  against 
whom  an  indictment  is  afterwards  preferred,  such  statement  is  ad- 
missible upon  the  trial  of  the  accused;  not  having  been  made  by 
the  person  as  a  witness  upon  a  legal  examination,  it  is  not  protected 
under  section  20,  chapter  152,  Cede  1899.  A  justice,  in  taking 
such  statement,  is  without  warrant  of  law.     (p.  323.) 

4.  Homicide — Evidence. 

Upon  the  trial  of  a  wife,  for  the  murder  of  her  husband,  testi- 
mony tending  to  show  the  existence,  prior  to  the  alleged  killing, 
of  adulterous  relations  between  the  prisoner  and  a  third  person,  is 
admissible,  for  the  purpose  of  showing  motive  for  the  commission 
of  the  offense,     (p.  324.) 

5.  Same  —Instructions. 

Where,  upon  a  trial  for  murder,  the  killing  is  shown  to  have 
been  done  with  a  deadly  weapon,  and  the  defendant  relies  upon  ac- 
cidental killing  as  an  excuse,  it  is  a  question  for  the  deter- 
mination of  the  jury  as  to  whether  the  killing  was  intentional,  or 
the  result  of  an  accident.  And  when  the  evidence  tends,  in  an 
appreciable- degree,  to  establish  both  theories,  it  is  the  duty  of  the 
court  to  instruct  the  jury  presenting  both,  if  asked  to  do  so.  (p. 
325.  y 

6.  Instructions — Purpose  Of. 

The  purpose  of  giving  instructions  is  to  aid  the  jury  in  arriving 
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at  a  proper  verdict,  and  the  practice  of  repeating  them  is  disrounte- 
nanced.     (p.  327.) 

6.     SAifB — Credibility  of  Witnesses. 

It  is  not  error,  where  an  instruction  is  asked  telling  the  jury  that 
they  are  the  sole  judges  of  the  credibility  of  the  witnesses,  and 
that  they  have  the  right  to  belie s^e  or  not  believe  any  witness  who 
has  testified  in  the  case,  to  modify  the  instruction  so  as  to  tell  them 
that  they  cannot  arbitrarily  disregard  the  testimony  of  a  witness 
unless  they   believe  it  untrue,     (p.  328.) 

S.     Homicide — Instructions. 

An  instruction  which  tells  the  jury  that  before  they  can  find  the 
defendant  guilty  of  murder,  they  must  believe  from  the  evidence 
beyond  all  reasonable  doubt,  thai  the  defendant  willfully,  mali- 
ciously, deliberately,  feloniously  and  unlawfully  killed  the  de- 
ceased, is  erroneous,  in  this,  that  it  is  not  necessary  that  these 
elements  should  co-exist  in  order  to  find  the  defendant  guilty  of 
murder   in  the  second  degree,     (p.  329.) 

9.  Same. 

An  instruction  saying  that  before  the  jury  could  find  the  de- 
fendant guilty  of  murder,  they  must  believe  from  the  evidence 
beyond  all  reasonable  doubt,  that  the  defendant  maliciously, 
feloniously  and  unlawfully  killed  the  deceased,  is  erroneous  in 
not  limiting  the  instruction  to  murder  in  the  second  degree.  vP- 
329.) 

10.  Same. 

Where  one,  upon  an  indictment  for  murder,  relies  upon  acci- 
dental killing  as  a  defense,  and  there  is  evidence  tending  in  an 
appreciable  degree,  to  establish  such  defense,  it  is  error  to  re- 
fuse to  instruct  the  jury  that  if  they  believe  from  the  evidence 
that  the  killing  was  the  result  of  an  accident,  they  should  find  the 
defendant  not  guilty,     (p.  330. ) 

11.  Same. 

On  a  trial  for  murder,  where  the  defense  is  that  the  killing  was 
accidental,  it  is  error  to  instruct  the  jury  that  they  shall  find 
the  defendant  not  guilty  if  they  believe  the  killing  was  the  result 
of  an  accident,  unless  they  further  find  that  the  defendant  was 
guilty  of  criminal  carelessness,  without  instructing  as  to  what  con- 
stitutes criminal  carelessness,  and  without  further  qualifying  the 
instruction  so  as  to  enable  the  jury,  if  they  should  find  the  de- 
fendant guilty  of  that  offense,  to  properly  fix  the  degree  of  crime, 
(p.  330.) 

12.  Same — Evidence  to  Support  Instrvctions, 

Where,  upon  a  trial  for  murder,  the  defendant  relies  upon  ac- 
cidental killing  as  a  defense,  it  is  error  for  the  court,  when 
asked  to  instruct  the   jury  that  if  they   believe  from   the  evidence 


W.Va.]      State  v.  Sarah  Ann  Lego.         31T 

that  the  killing  was  accidental,  and  not  intentional,  they  should 
find  the  defendant  not  guilty,  to  refuse  to  do  so;  and  it  is  also  error 
for  the  court  to  modify  such  instruction  so  offered  so  as  to  present  a 
theory  of  the  case  to  them,  when  there  is  no  evidence,  or,  if  any, 
when  it  does  not  tend,  in  an  appreciable  degree,  to  support  such 
theory,    (p.  330.) 

Error  to  Circuit  Court,  Clay  County. 
Sarah    Ann  Legg  was  convicted   of  murder  and   brings 
error. 

Heversed. 

HoRAX  &  HoRAN  and  W.  E.    R.  Byrne,    for  plaintiff  in 
error. 
C.  W.  May,  Attorney  General  for  the  State. 

Sanders,  Judge: 

This  writ  of  error  is  to  a  judgment  of  the  circuit  court 
of  Clay  county,  convicting  the  defendant,  Sarah  Ann  Legg, 
of  the  murder  of  her  husband,  Jay  Legg,  and  sentencing  her 
to  be  hanged. 

The  Attorney  General  asserts  that  the  evidence  is  not  made 
a  part  of  the  record  by  proper  bill  of  exceptions,  and  relies 
upon  Trac\p%  Admx.  v.  Carver  Coal  Co.^  57  W.  Va.  587; 
Dudley  v.  Barrett,  52  S.  E.  R.  100;  By.  Co.  v.  Joyce, 
52  S.  E.  R.  498,  and  Paj^r  v.  Currence,^2  S.  E.R.  496,  to  sup- 
port tliis  contention.  The  rule  announced  in  these  cases  has 
no  bearing  upon  the  case  under  consideration.  There  it  was. 
held  that  the  evidence  had  not  been  made  a  part  of  the  rec- 
ord. In  Tracy'* 8  Ad mx.  v.  Coal  Co.,  a  skeleton  bill  of  ex- 
ceptions was  used  for  the  purpose  of  certifying  the  evidence 
and  making  it  a  part  of  the  record,  with  parenthetical  in- 
structions to  the  clerk  to  insert  stenographer's  transcript 
of  evidence.  It  did  not  even  api>ear  that  the  evidence  had 
been  transcribed  by  the  stenographer,  and  if  not,  it  could  not 
not  have  beep  certified  by  the  judge,  as  required.  By  sec- 
tion 9,  chapter  131,  Code  1899,  it  is  provided  that  a  party 
may  except  to  any  action  or  opinion  of  the  court,  and  ten- 
der a  bill  of  exceptions,  and  if  the  action  or  opinion 
of  the  court  be  upon  any  question  involving  the  evi- 
dence, or  any  part  thereof,  the  court  shall  certify  all  the 
evidence  touching  such  question,  and  the  judge  shall  sign  any 
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such  bill  of  exceptions,  and  it  shall  te  made  a  part  of  the 
record.  The  judge  cannot  certify  evidence  which  is  not 
written  out  and  before  him  at  the  time,  so  as  to  comply  with 
the  requirement  of  the  statute.  Also,  in  that  case,  the  sten- 
ographer's transcript  of  the'  evidence  bore  no  mark  or  mem- 
orandum to  which  reference  was  made,  by  which  it  could  be 
safely  identified  as  the  evidence  adduced  upon  the  trial.  It 
is  not  necessary  to  review  the  other  cases  referred  to  and 
relied  upon,  because  by  consulting  them  it  will  be  found  that 
they  differ  widely  from  the  case  in  hand.  The  evidence  here 
was  certified  by  the  judge,  and  by  a  separate  bill  of  excep- 
tions made  a  part  of  the  record  by  referring  to  it  as  the 
* 'certificate  of  evidence."  It  is  insisted,  however,  that  the 
bill,  in  attempting  to  make  the  evidence  a  part  of  it,  says: 
*'Here  insert  certificate  of  evidence,  which  is  made  part  of 
the  record  in  said  case,  and  a  part  of  this  bill  of  exceptions," 
and  that  the  bill  only  attempts  to.  make  the  certificate  a 
part  thereof.  The  bill  calls  for  and  makes  a  part  of  it  the 
C€7'tiji<}ate  of  evidence.  What  certificate  of  evidence?  The 
certificate  of  evidence  in  the  case,  to  which  the  bill  of  excep- 
tions related.  The  evidence  had  been  certified  by  the 
judge,  as  required  by  statute;  the  certificate  of  evidence 
showed  the  style  of  the  case,  and  that  the  evidence  contained 
in  it  was  the  evidence,  and  all  the  evidence,  introduced  upon 
the  trial,  and  was  signed  by  the  presiding  judge.  The  cer- 
tificate was  self -identifying,  as  much  so  as  the  bill  of  excep- 
tions itself.  Then  we  have  the  judge  certifying  all  the  evi- 
dence, which  is,  by  a  separate  bill  of  exceptions,  made  a  part 
of  the  record  by  unmistakable  reference  thereto. 

There  are  many  errors  assigned  as  reasons  for  revers- 
ing the  judgment  of  the  circuit  court,  and  awarding  the 
prisoner  a  new  trial,  which  will  be  considered  in  the  follow- 
ing order: 

I.  Cbmplaint  is  made  that  the  trial  judge  examined  and 
cross-examined  certain  witnesses,  in  such  manner  as  operated 
prejudicially  to  the  prisoner.  The  record  shows  that  the 
judge  did  examine  some  of  the  witnesses  at  considerable 
length.  Whether  such  examination  was  proper  or  not,  and 
ground  for  reversal,  we  are  not  called  upon  to  determine.  In 
order  to  demand  a  review  of  the  action  of  the  trial  court  in 
this  respect,  there  should  have  been  an  objection  to  the  exam- 
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inatioD,  and  if  overruled,  proper  exceptions  taken.  There 
was  no  objection  made  to  the  examination  by  the  judge,  ex- 
cept to  one  question,  and  we  cannot  say  that  the  asking  of 
this  single  question  was  prejudicial  to  the  prisoner.  Nor 
does  it  appear  that  the  court  was  asked  to  set  aside  the  ver- 
dict upon  this  ground.  Where  the  action  of  the  trial  court 
is  sought  to  be  reviewed  upon  the  ground  that  improper 
questions  were  asked  witnesses,  or  that  the  judge,  in  exam- 
ining such  witnesses,  did  so  in  an  improper  manner,  there 
should  be  an  objection  and  exception  to  such  course. 

II-  It  is  insisted  that  certain  evidence  was  improperly  ad- 
mitted over  the  objection  of  the  defendant.  Pat  Butler,  who 
had  been  a  witness  upon  the  preliminary  examination  of  the 
accused,  and  whose  evidence  had,  upon  such  examination, 
been  reduced  to  writing,  also  testified  upon  the  trial.  It  ap- 
pears that  this  witness  was  at  the  home  of  the  defendant  im- 
mediately after  the  shooting,  and  after  having  stated,  upon 
his  examination  as  a  witness  upon  the  trial  of  this  case,  that 
while  there  he  had  overheard  a  conversation  between  the  de- 
fendant and  Willis  Ashley,  in  which  the  defendant  stated 
that  the  shooting  was  an  accident,  he  was  asked  what  else,  if 
anything,  was  said  in  the  conversation,  to  which  he  replied, 
'^I  can't  recall  the  language."  He  was  then  asked  if  he 
could  recall  any  of  the  conversation,  and  his  response  was, 
'1  don't  believe  I  can."  Then  it  was  inquired  of  him  if  he 
had  not  given  evidence  upon  the  preliminary  examination  of 
the  accused,  and  after  having  stated  that  he  had,  he  was  ask- 
ed if  he  remembered  a  question  propounded  to  him  on  cross- 
examination,  and  the  answer  he  had  given.  The  answer 
which  it  was  claimed  he  had  made  to  such  question  was  read 
to  him,  in  the  presence  of  the  jury,  which  is  as  follows:  "She 
said  that  he  come  in  and  told  her  to  get  the  gun  for  him  and 
she  went  and  got  it,  and  I  don't  remember  which  one  asked 
whether  it  was  loaded,  anyway  she  said  it  was  loaded,  and  he 
said  it  was  not,  and  they  repeated  it  two  or  three  times,  and 
he  told  her  to  snap  it,  and  she  snapped  it,  and  it  went  off." 
He  replied,  ''Yes,sir,  I  remember  that."  And  then  he  was 
asked  if  he  heard  the  defendant  there,  at  that  time,  tell  how 
the  killing  occurred,  to  which  he  answered,  "Yes,  sir."  Then 
he  was  interrogated  as  to  how  she  said  it  occurred,  and  he  re- 
plied, "Well,  she  said  that  he  came  in  and  called  for  the  gun, 
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and  she  got  the  gun  and  one  of  them  said  it  was  loaded,  I 
don't  remember  which  one,  and  the  other  said  it  was  not, 
and  they  repeated  that  two  or  three  times,  and  then  he  told 
her  to  snap  the  gun,  and  she  snapped  it,  and  it  went  off." 
The  question  we  have  to  determine  is  whether  or  not  it  was 
proper  to  read  to  the  witness  his  answer  given  upon  the  pre- 
liminary examination,  for  the  purpose  of  stimulating  and  re- 
viving his  recollection. 

'*It  is  today  generally  understood  that  there  are  two  sorts 
of  recollection  which  are  properly  available  for  a  witness,— 
past  recollection  and  present  recollection.  In  the  latter  and 
usual  sort,  the  witness  either  has  a  sufficiently  clear  recollec- 
tion, or  can  summon  it  and  make  it  distinct  and  actual,  If  he 
can  stimulate  and  refresh  it,  and  the  chief  question  is  as  to 
the  propriety  of  certain  means  of  stimulating  it, — in  particu- 
lar, of  using  written  or  printed  notes,  memoranda,  or  other 
things  as  refreshing  it.  In  the  former  sort,  the  witness  is 
totally  lacking  in  present  recollection  and  cannot  revive  it  by 
stimulation,  but  there  was  a  time  when  he  did  have  a  suffi- 
cient recollection  and  when  it  was  recorded,  so  that  he  can 
adopt  this  record  of  his  then  existing  recollection  and  use  it 
as  sufficiently  representing  the  tenor  of  his  knowledge  on  the 
subject.  This  use  of  a  past  recollection  dei)ends  of  course  on 
certain  conditions;  while  the  stimulation  of  an  actual  present 
recollection  need  be  subject  to  no  fixed  rules;  audit  is  through 
the  improper  application  of  the  limitations  of  the  one  case  to 
the  other  that  some  confusion  of  decisions  has  arisen. "  1  Green- 
leaf  on  Ev.,  (16th  Ed.),  sec.  439a;  1  Wigmore  on  Ev.,  sees. 
734,  738. 

It  will  be  necessary  to  know  whether  or  not  the  answer 
read  to  the  witness,  and  which  was  given  upon  the  prelimi- 
nary examination  was  used  to  revive  a  present  recollection, 
or  whether  it  was  employed  as  the  past  recollection  of  the 
witness,  because  there  are  certain  fixed  rules  regulating  the  use 
of  a  past  recollection  which  do  not  apply  to  the  use  of  a 
writing  for  the  purpose  of  refreshing  a  present  recollection. 
We  will  not  hei*e  attempt,  however,  to  discuss  the  rules  ap- 
plicable to  the  use  of  a  past  recollection,  except  in  so  far  as 
is  necessary  in  dealing  with  the  question  under  consideration. 
The  situation  as  to  past  recollection  is  where  a  witness  is  de 
void  of  a  present  recollection,  and  desires  to  use  a  past  rec- 
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oUection.  The  witness,  upon  a  perusal  of  the  record  or 
memorandum  of  a  fact  or  transaction,  may  not  be  able  to  call 
to  mind  and  testify  to  an  existing  knowledge  of  the  fact,  in- 
dependent of  the  memorandum  or  writing.  The  writing  fails 
to  refresh  and  revive  the  recollection,  and  thus  constitute 
a  present  knowledge.  So  if  the  witness  testifies  that 
at  or  about  the  time  the  memorandum  was  made,  he  knew  its 
contents,  and  knew  them  to  be  true,  this  legalizes  and  lets  in 
both  the  testimony  of  the  witness  and  the  memorandum.  *'If 
by  verifying  and  adopting  the  record  of  past  recollection  the 
witness  makes  it  usable  testimony,  and  if  by  this  verification 
alone  can  it  become  so  usable,  it  follows  that  the  record  thus 
adopted  becomes  to  that  extent  the  embodiment  of  the  wit- 
ness' testimony.  Thus,  the  record^  vmfied  and  adopted^  he- 
coTnes  a  present  evidentially  staternent  of  the  witness;  and  as 
such  it  mat/  he  handed  or  shown  to  the  jurj/  by  the  pa/i^ty  of- 
fering it.  *  *  *  A  few  decisions  declare  that  the  writing 
is  not  'independent  evidence'  or  'in  itself  evidence,'  but 
this  is  to  be  construed  as  meaning  merely — what  no  one  could 
deny — that  without  being  verified  and  adopted  it  is  without 
standing.  A  few  others  expressly  refuse  to  allow  it  to  be 
'read  in  evidence'  or  'given  in  evidence.'  But  these  must 
be  regarded  as  unsound  in  principle."  1  Wigmore  on  Ev., 
sec.  754. 

In  MooU  V.  State,  21  Ohio  St.  653,  it  is  said:  "The  entry 
in  the  book  and  the  oath  of  the  witness  supplement  each  oth- 
er. The  book  was  really  a  part  of  the  oath,  and  therefore  ad- 
missible with  it  in  evidence." 

Also,  in  Howard  v.  McDonoiigh,  77  N.  Y.  592,  it  was  held 
that  after  the  witness  has  testified,  the  memorandum  which 
he  has  used  may  be  put  in  evidence, — not  as  proving  anything 
of  itself,  but  as  a  detailed  statement  of  thfe  items  testified  to 
by  the  witness. 

Judge  Cooley,  in  Mason  v.  Phelps,  48  Mich.  126,  said: 
"After  she  had  testified  that  she  knew  it  to  be  correct,  she 
might  have  read  the  entries  or  repeated  them  as  her  evidence. 
Showing  the  book  was  no  more  than  this." 

It  is  held  in  B)^an  v.  Moring,  94  N.  C.  687:  "The  memo- 
randum thus  supported  and  identified  becomes  part  of  the 
testimony  of  the  witness,  just  as  if  without  it  the  witness  had 
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orally  repeated  the  words  from  memory."     1  Greenleaf  on 
Ev.,  (16th  Ed.),  section  439i. 

The  witness,  in  proceeding  to  testify  from  a  present  or  ex- 
isting recollection,  may  be  unable  to  do  so  by  unaided  mental 
effort.  But  by  resort  to  some  memorandum  or  writing,  his 
memory  may  be  so  stimulated  and  refreshed  as  to  enable  him 
to  recollect  the  fact,  and  where  this  is  so,  it. is  not  proper  to 
introduce  the  writing  in  evidence,  or  read  it  in  the  presence 
of  the  jury,  because  it  forms  no  part  of  the  testimony,  being 
used  only  for  the  purpose  of  aiding  the  mental  effort  of  the 
witness  to  recollect  the  particular  transaction.  '*But  since, 
in  Lord  EUenborough's  words,  'It  is  not  the  memorandum 
that  is  the  evidence,  but  the  recollection  of  the  witness,'  the 
party  whose  witness  uses  it  has  no  right  to  have  it  read  or 
handed  to  the  jury;  it  is  only  the  opponent  who  wishes  to  do 
this  in  case  he  wishes  to  cast  doubt  on  the  reality  of  the  re- 
freshment of  memory."  1  Greenleaf  on  Ev.,  (16th  Ed.), 
section  439c. 

Wigmore  on  Evidence,  section  763,  in  speaking  of  a  writ- 
ing used  to  revive  a  present  recollection  of  a  witness,  says: 
"It  follows  from  the  nature  and  purpose  for  which  the  paper 
is  used,  that  it  is  in  no  sense  testimony.  In  this  respect  it 
differs  from  a  record  of  past  recollection,  which  is  adopted 
by  the  witness  as  the  embodiment  of  his  testimony  and,  as 
thus  adopted,  becomes  his  present  evidence  and  is  presentable 
to  the  jury.  Nevertheless,  though  the  witness'  party  may 
not  present  it  as  evidence,  the  same  reason  of  precaution 
which  allows  the  opponent  to  examine  it  allows  him  to  call 
the  jury's  attention  to  its  features,  and  also  allows  the  jury- 
men, if  they  please,  to  examine  it  for  the  same  end.  In 
short,  the  opponent,  but  not  the  offering  party,  has  a  right 
to  have  the  jury  see  it." 

It  is  held  in  Ch^egary  v.  Tammer,  6  C.  &  P.  281:  ''The 
memorandum  itself  is  not  evidence,  and  particular  entries 
only  are  used  by  the  witness  to  refresh  his  memory.  *  *  * 
The  defendant's  counsel  may  cross-examine  on  the  entries 
already  referred  to,  and  the  jury  may  also  see  those  entries 
if  they  wish  to  do  so." 

In  Com,  V.  JejB^s^  132  Mass.  5:  "The  opposite  party  is  en- 
titled to  cross-examine  the  witness  in  regard  to  it;  and  it  m^y 
be  shown  to  the  jury;  not  for  the  purpose  of  establishing  the 
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facts  therein  contained,  but  for  the  purpose  of  showing  that 
it  could  not  proi)erly  refresh  the  memory  of  the  witness." 

This  doctrine  gives  to  the  defendant  the  right  to  cross-ex- 
amine as  to  such  paper,  and  also,  if  he  desires,  to  introduce 
it  to  the  jury,  to  show  that  the  memory  of  the  witness  could 
not  thereby  be  revived,  but  does  not  give  to  the  party  who  | 
uses  it  for  the  purpose  of  refreshing  the  memory  of  the  wit- 
ness, the  right  to  introduce  it  in  evidence. 

Having  shown  that  a  writing  or  memorandum  used  to  re- 
fresh a  present  recollection  cannot  be  read  to  the  witness  nor 
introduced  to  the  jury,  we  have  only  to  inquire,  was  the  an- 
swer of  the  witness  given  upon  the  preliminary  examination 
used  to  revive  a  present  recollection,  or  was  it  the  use  of  a 
past  recollection?  The  witness  shows  clearly  that  when  the 
answer  was  read  to  him,  he  remembered  the  conversation. 
This  he  expressly  states,  and  further  on  in  his  testimony,  in 
answer  to  a  question  as  to  how  the  defendant  said  it  occurred, 
he  states,  substantially,  the  facts  embodied  in  the  answer 
read  to  him.  Therefore,  it  is  perfectly  apparent  that  the  use 
of  the  answer  was  for  the  purpose  of  refreshing  the  present 
recollection  of  the  witness,  and  this  being  so,  and  it  being 
read  to  him  in  the  presence  of  the  jury,  we  must  conclude  that 
it  was  error  to  do  so. 

m.  Were  the  statements  of  the  defendant  that  are  claimed 
to  have  been  made  to  R.  A.  Hamrick,  a  justice  of  the  peace, 
admissible?  It  is  claimed  that  these  statements  were  made 
upon  a  legal  examination,  and,  for  that  reason,  were  inad- 
missible. Section  20,  chapter  152,  Code  1899,  provides: 
*'In  a  criminal  prosecution,  other  than  for  perjury,  evidence 
shall  not  be  given  against  the  accused  of  any  statement  made 
by  him  as  a  witness  upon  a  legal  examination."  In  IfalPs 
Oase^  31  W.  Va.  505,  it  was  held  error  to  permit  the  state, 
upon  the  trial  of  the  prisoner,  to  prove  a  statement  made  by 
him  when  he  was  before  the  justice  on  his  preliminary  exam- 
ination, and  in  Kirby'^s  Case^  77  Va.  681,  evidence  was 
admitted  to  show  that  the  accused  had,  upon  a  previous  trial, 
made  statements  different  from  his  evidence  on  his  second 
trial,  which  was  held  to  be  error.  These  cases  do  not  meas- 
ure up  to,  and  are  not  decisive  of,  the  question  here  presented. 
In  those  cases  there  was  no  question  as  to  the  examination 
being  a  legal  one,  but  here,  while  the  statements  were  made. 
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theory  that  the  killing  was  intentional,  and  if  there  is  evi- 
dence tending  to  show  this,  the  state  is  entitled  to  an  instruc- 
tion presenting  this  phase  of  the  case.  If  the  defendant  re- 
lied upon  accidental  killing  as  an  excuse,  it  was  proper  for 
her  to  present  this  question  to  the  jury,  also,  and  then  for 
the  jury  to  determine,  from  all  the  facts  and  circumstances, 
as  to  whether  or  not  the  killing  was  done  intentionally  and 
with  malice.  There  is  no  question  but  what  the  defendant 
killed  the  deceased,  with  a  deadly  weapon.  This  appearing, 
the  law  presumes  that  it  was  murder  in  the  second  degree. 
But  if  from  the  state's  own  showing,  or  from  the  testimony 
of  the  defendant,  it  appears  that  the  killing  was  accidental, 
then  the  defendant  would  be  excused.  But  the  jury  are  to 
determine  thjs  fact.  It  is  true  that  the  burden  is  upon  the 
state  to  prove  the  killing,  that  it  was  intentional,  and  with 
malice.  The  state  offers  evidence  to  prove  the  killing,  with 
a  deadly  weapon,  which  the  defendant  herself  admits,  and 
this  being  so,  how  is  it  to  be  determined  whether  or  not  it 
was  intentionally  done?  It  must  be  gathered  from  all  the 
facts  and  circumstances  surrounding  the  transaction,  and  it 
is  peculiarly  within  the  province  of  the  jury  to  determine 
this,  according  to  the  well  settled  rules  of  law.  And  this 
being  so,  it  is  proper  for  the  court  to  say  to  the  jury  that  if 
they  believe  the  homicide  was  committed  with  a  deadly 
weapon,  and  without  any  or  upon  slight  provocation,  that 
they  should  find  the  defendant  guilty,  unless,  from  all  the 
other  evidence,  it  appears  that  it  was  accidentally  done.  This 
is  practically  what  was  propounded  to  the  jury  in  this  case. 
Malice  is  presumed  from  the  use  of  a  deadly  weapon.  But 
if  it  is  shown  to  have  been  an  accident,  this  presumption  is 
rebutted.  "  The  defense  of  accidental  and  unintentional  kill- 
ing does  not  preclude  the  giving  of  instructions  emlx)dying 
the  law  relating  to  any  offense  charged  in  the  indictment 
which  the  evidence  tends  to  prove."  State  v.  Paul  Clifford^ 
59  W.  Va.  1. 

It  is  said  that  this  instruction  does  not  differ  in  substance 
and  effect  from  instruction  B,  given  in  CroB%'  Case^  42  W.  Va. 
258.  The  vice  of  instruction  B,  in  that  case,  was  that  it  told 
the  jury  if  the  defendant  relied  upon  the  defense  of  acci- 
dental killing,  that  the  burden  was  upon  him  to  prove  such 
defense,  and  to  avail  him,  he  must  establish  it  by  a  prepond- 
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erance  of  the  evidence.  Where  accidental  killing  is  relied 
upon  as  a  defense,  the  accused  is  not  required  to  prove  such 
defense  by  a  preponderance  af  the  evidence,  because  there  is 
a  denial  of  intentional  killing,  and  the  burden  is  upon  the 
state  to  show  that  it  was  intentional,  and,  if,  from  a  ^consid- 
eration of  all  the  evidence,  both  that  for  the  state  and  the 
prisoner,  there  is  a  reasonable  doubt  as  to  whether  or  not 
the  killing  was  accidental,  or  intentional,  the  jury  should  ac- 
quit. The  court,  in  giving  said  instruction  B,  confounded 
the  doctrine  of  the  law  of  self-defense  with  the  rules  appli- 
cable to  the  defense  of  accidental  killing,  as  where  self  de- 
fense is  relied  upon,  the  burden  is  upon  the  accused  to  prove 
such  defense  by  a  preponderance  of  the  testimony,  because 
the  killing  is  admitted,  and  it  is  admitted  to  have  been  in- 
tentional. Therefore,  in  order  to  justify  it,  the  burden  is 
upon  the  prisoner  of  showing  such  a  state  of  facts  as  war- 
ranted his  course.  But  where  accidental  killing  is  relied 
upon,  the  prisoner  admits  the  killing,  but  denies  that  it  was 
intentional.  Therefore,  the  state  must  show  that  it  was  in- 
tentional, and  it  is  clearly  error  to  instruct  the  jury  that  the 
defendant  must  show  that  it  was  an  accident  by  a  preponderance 
of  the  testimony,  and  instruction  B,  in  the  Crostt  Ccifie,  was 
properly  held  to  be  erroneous.  But  it  does  not  control  the 
principle  involved  in  the  consideration  of  the  instruction  here, 
and  we  think  there  was  no  error  committed  in  giving  it.  For 
the  same  reasons  advanced  to  show  that  this  instruction 
was  properly  given,  we  think  there  was  no  error  in  giving  in- 
structions 7  and  9. 

As  to  instructions  Nos.  2,  3,  4  and  5.  By  these  instruc- 
tions it  is  undertaken  to  define  reasonable  doubt.  We  see  no 
objection  to  these  instructions  as  such.  They  seem  to  define 
reasonable  doubt  correctly,  and  no  objection  to  their  correct- 
ness is  pointed  out.  But  it  is  urged  that  the  court  erred  in 
^ving  them,  because  they  are  upon  the  same  point,  and  for 
the  same  purpose,  and  that  a  continued  repetition  of  instruc- 
tions upon  a  single  point  is  calculated  to  prejudice  the  de- 
fendant. It  was  entirely  unnecesssary  to  repeat  these  in- 
structions. It  is  manifestly  improper  to  do  so.  The  pur- 
pose of  instructing  a  jury  is  to  aid  them  in  arriving  at  a 
proper  verdict,  and  not  to  confuse  them,  and  in  order  to  be 
of  aid,  instructions  should  not  be   repeated,  but  when  one 
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given,  presenting  a  particular  theory  of  a  case,  no  other  in- 
struction presenting  the  same  theory  should  be  given,  be- 
cause to  do  so  is  to  destroy  the  very  purpose  for  which  in- 
structions are  given,  and  to  mystify  and  confuse  the  jury.  It 
is  true  these  instructions  present  the  definition  in  different 
language,  but  there  is  no  necessity  for  it  to  be  defined  more 
than  once.  Four  long  instructions  upon  reasonable  doubt, 
which  has  never  yet  been  defined  or  made  clearer  than  the 
words  themselves  import,  can  certainly  be  of  no  service  to  a 
jury.  The  practice  of  repeating  instructions  should  be  con- 
demned. It  is  wrong  to  do  this,  and  thereby  prominently 
impress  a  single  feature  of  a  case  upon  a  juror.  Either  of 
these  instructions  would  have  been  suiSicient,  but  as  to 
whether  or  not  the  repetition  of  them  is  reversible  error, 
we  will  not  determine,  because,  on  other  grounds  the 
judgment  will  have  to  be  reversed,  and  upon  a  sec- 
ond trial,  the  necessity  for  this  criticism  can  be  obvi- 
ated. 

Instruction  No.  6  tells  the  jury  that  they  are  the  sole  judges 
of  the  evidence,  and  that  they  have  the  right  to  believe  or  re- 
.fuse  to  believe  any  witness,  and  that  upon  the  credibility  of 
any  witness,  they  may  take  into  consideration  his  interest  in 
the  matter  in  controversy,  the  reasonableness  or  unreasona- 
bleness of  his  statements,  his  bias  or  prejudice  in  the  matter, 
if  any  appear,  and  his  demeanor  upon  the  witness  stand. 
There  is  no  objection  pointed  out  to  this  instruction,  and  we 
think  it  was  properly  given. 

VI.  The  court  refused  to  give  instructions  5,  8,  9  and  10, 
as  asked  by  the  defendant,  but  over  her  objection  modified 
and  gave  them. 

Instruct  1091  No,  6, — "The  court  instructs  the  jury  that  they 
are  the  sole  judges  of  the  credibility  of  the  witnesses,  and 
they  have  a  right  to  believe,  or  not  to  believe  any  witness  who 
has  testified  in  the  case." 

This  instruction  was  modified  by  adding  the  words,  "but 
they  cannot  arbitrarily  disregard  the  testimony  of  a  witness, 
unless  they  believe  it  untrue."  Whether  this  instruction  as 
asked  was  proper  or  not  is  unnecessary  to  decide,  as  the  court 
made  a  very  slight  modification  and  then  gave  it.  Tlie  ac- 
tion of  the  court  in  modifying  and  giving  it  was  certainly  not 
error. 
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Instruction  No.  8. — 'TThe  court  instructs  the  jury  that  be- 
fore they  could  find  the  defendant  guilty  of  murder,  they 
must  believe  beyond  all  reasonable  doubt  by  evidence  adduced 
upon  the  trial  of  the  case,  that  the  defendant  wilfully,  mali- 
ciously, deliberately,  feloniously  and  unlawfully,  killed  her 
liusband,  Jay  Legg." 

It  is  not  necessary,  in  order  to  find  the  defendant  guilty  of 
murder  in  the  second  degree,  that  the  jury  believe  that  she 
*Vilfully,  maliciously,  deliberately,  feloniously  and  unlaw- 
fully" killed  her  husband,  yet  this  instruction  tells  them  that 
they  must  so  believe  before  they  can  find  her  guilty  of  mur- 
der, which  includes  murder  in  the  second  degree,  and  which 
is  charged  in  the  indictment.  It  would  have  been  clearly 
misleading  to  the  jury,  because  it  applies  to  murder  of  both 
degrees.  To  have  been  proper,  it  should  have  been  limited 
to  murder  in  the  first  degree.  Therefore,  it  was  not  error  to 
refuse  to  give  it  as  offered,  but  the  court  modified  it  and  gave 
it  in  the  following  form: 

Instruction  No.  8. — "The  court  instructs  the  jury  that  be- 
fore they  could  find  the  defendant  guilty  of  murder,  they 
must  believe  beyond  all  reasonable  doubt  by  evidence  adduced 
upon  the  trial  of  the  case,  that  the  defendant  maliciously,  fel- 
oniously and  unlawfully,  killed  her  husband.  Jay  Legg." 

This  modification  had  the  effect  of  reversing  the  situation. 
To  have  given  the  instruction  as  offered  would  have  been  er- 
ror against  the  state,  and  as  modified  it  was  error  against  the 
prisoner.  Both  murder  of  the  first  and  second  degree  are 
charged  in  the  indictment,  and  it  will  not  do  to  tell  the  jury 
that  before  they  can  convict  the  prisoner  of  murder,  they 
must  believe  that  the  killing  was  "maliciously,  felo- 
niously and  unlawfully"  done,  because,  to  have  found  a  ver- 
dict of  murder  in  the  first  degree,  as  they  did  find,  it  was 
necessary  for  them  to  have  further  believed  that  the  killing 
was  wilful  and  deliberate.  But  this  instruction,  by  telling 
them  that  before  they  could  find  the  defendant  guilty  of  mur- 
der, they  must  believe,  beyond  all  reasonable  doubt,  that  the 
defendant  "maliciously,  feloniously  and  unlawfully"  killed 
her  husband,  practically  says  to  the  jury  that  if  they  do  find 
it  was  done  "maliciously,  feloniously  and  unlawfully,"  they 
could  find  a  verdict  of  murder  in  the  first  degree,  which  they 
did  find. 
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Ihi<trudfon  Xo.  9. — 'The  coart  instrocts  tbe  jnrr  xtaX  if 
they  l>eliere  from  the  evidence  that  Jay  Legv  was  aciikni- 
ally  killed,  they  should  find  the  defendant  n<:»t  gniltT." 

LiJ<trud!o/i  Xo.  10. — 'The  court  instructs  the  jair  tliat  if 
they  believe  from  the  evidence  that  Jay  Le^^  instrucied  hL^ 
wife,  Sarah  Ann  Le^g,  the  defendant  to  hand  him  his  gmu 
and  in  accordance  with  such  request,  she  underto*:»k  to getihe 
jtrun  down  from  the  rack  to  hand  him,  and  it  was  accidentally 
discharged,  and  killed  said  Jay  Le^g,  then  the  defen^iaiit  is 
not  gruilty  as  charged  in  the  indictment/' 

These  instructions  properly  jiresent  to  the  jury  the  theorr 
of  tlie  defense,  that  the  shooting  was  accidental,  and  it  was 
error  to  refuse  to  give  them.      The  jury  had  been  instructed 
upon  the  state's  theory,  and  it  was  entirely  proper,  under  the 
evidence,  to  tell  the  jury  that  if  they  l)elieved  from  the  evi- 
dence that  the  deceased  was  accidentally  killed,  they  should 
find  the  defendant  not  guilty.     The  defendant  was  entitled  to 
these  instructions  without  any  modification.     But  the  court 
refused  to  give  them  as  offered,  and  modified  them,  so  that 
they  read  as  follows: 

/nstrtfctlori  Xo,  ,9. — "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Jay  Legg  was  accidental- 
ly killed,  they  should  find  the  defendant  not  guilty,  unless 
they  find  that  such  accident  was  caused  by  criminal  careless- 
ness upon  the  part  of  defendant." 

I)iHtructio7i  Xo.  10. — '*The  court  instructs  the  jury  that  if 

tlH\>'  believe  from  the  evidence  that  Jay  Legg  requested  his 

wife,  Sarah  Ann  Legg,  to  hand  him  his  gun,  and  in  accord- 

niict*  with  such  request  she  undertook  to  get  the  gun  down 

iVoni  the  rack  to  hand  him,  and  it  was  accidentally  discharged 

ihhI  killed  the  said  Jay  Legg,  without  criminal  carelessness 

upon  the  part  of  the  defendant,  then  the  defendant  is  not 

ifiiilty  as  charged  in  the  indictment." 

There  is  no  evidence  to  justify  this  modification.     There  is 

nnthing  from  which  the  jury  could  find  criminal  carelessness. 

HNt  si![jpri.s(^  thiwe  were,  the  instructions  as  modified  would 

t  fji-  pnijjen      n  hat  verdict  would  the  jury  find,  if  they 

>ijjd  believe  the  defendant  guilty  of  criminal  carelessness  ? 

»»J  instructkins  rlo  not  say.  Tfiey  are  told  that  they  should 

i\w  d*^fendant  not  guilty,  if  they  believe  the  killing  was 

iClcnUir,  unless  they  further  believe  that  she  was  guiltv  of 
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criminal  carelessness.  Under  the  instruction,  they  might  find 
her  guilty  of  murder  in  the  first  degree,  which  could  not  be 
done.  Criminal  carelessness  will  not  support  such  a  verdict. 
''One  killing  another  by  the  mere  careless  use  of  a  deadly 
weapon  commits  only  manslaughter."  Bishop  Crim.  Law, 
vol.  2,  sec.  681.  And,  again,  the  jury  are  left  to  determine 
what  constitutes  criminal  carelessness,  without  any  instruc- 
tion upon  this  point.  The  question  as  to  what  is  criminal 
carelessness  is  a  question  of  law  for  the  court.  The  jury  are 
to  determine  the  facts,  and  the  court  is  to  say  whether  or  not 
these  facts  are  such  as  to  constitute  criminal  carelessness. 

It  is  charged  that  the  verdict  is  contrary  to  the  evidence, 
but,  as  the  judgment  is  reversed  for  other  reasons,  and  the 
case  will  be  re-tried,  it  is  not  proper  to  express  any  opinion 
upon  the  facts. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  awarded  the  defendant. 

Iieve?'8ed. 


CHARLESTON 

State  v.  Mayo. 
Submitted  February  28,  1906.     Decided  April  10,  1906. 

1.     Intoxicating  LiquoRS — Illegal  Sale— Indictment. 

In  an  indictment  under  sections  16  and  17,  chapter  32,  Code  1899, 
for  selling  intoxicating  drinks  to  a  minor,  it  is  not  sufficient  to 
charge  that  the  sale  was  made  by  a  certain  named  person  for  the  defen- 
dant. The  indictment  should  charge  that  the  sale  was  made  by 
the  defendant,    (p.  332.) 

Error  to  Circuit  Court,  Randolph  County. 
Lem  Mayo  for  M.  Stalnaker  was  convicted  of  illegal  sale 
of  liquors,  and  brings  error. 

Reversed,     hidlctraent  dismissed. 

Jared  L.  Wamsley,  for  plaintiff  in  error. 
C.  W.  May,  Attorney  General,  for  the  State. 
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Sanders,  Judge  : 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Randolph  county,  convicting  the  defendant,  M.  Stalnaker, 
of  a  misdemeanor.  The  defendant  appeared  and  moved  to 
quash  the  indictment  against  her,  which  motion  was  over- 
ruled, and  which  is  assigned  as  error.  The  indictment  is  in 
the  following  form: 

"The  grand  jurors  of  the  State  of  West  Virginia,  in  and 
for  the  body  of  the  said  county  of  Randolph,  and  now  at- 
tending the  said  court,  upon  their  oaths  present  that  Lem 

Mayo  for  M.  Stalnaker  on  the day  of  January,  1901, 

within  one  year  next  preceding  the  finding  of  this  indictment, 
in  the  county  aforesaid,  she  the  said  M.  Stalnaker  having 
then  and  there  a  state  license  to  sell  spirituous  liquors,  wine, 
porter,  ale,  beer,  and  other  intoxicating  drink,  he  the  said 
Lem  Mayo  did  at  M.  Stalnaker's  place  of  business  and  on 
premises  under  her  control,  in  the  town  of  South  Elkins,  in 
said  county,  then  and  there  unlawfully  and  in  violation  of  the 
conditions  of  M.  Stalnaker's  license  bond  sell  and  give  awaj 
to  one  Charlie  Stalnaker,  a  minor,  intoxicating  drink,  and  he 
the  said  Lem  Mayo  then  and  there  knowing  and  having  reason 
to  believe  that  the  said  Charlie  Stalnaker  was  then  and  there 
a  minor  under  21  years  of  age,  against  the  peace  and  dignity 
of  the  State." 

Should  the  court  have  sustained  the  motion  to  quash  the 
indictment?  By  section  16  of  chapter  32  of  the  Code  it  is 
provided  that  if  any  person  having  a  state  license  to  sell  spir- 
ituous liquors  shall  sell  or  give  away  any  such  liquors  or 
drinks  to  a  minor,  he  shall  be  guilty  of  a  misdemeanor,  and 
section  17  of  the  same  chapter  says:  "A  sale  of  any  such 
liquors  or  drink  by  one  person  for  another  shall,  in  any  pros- 
ecution for  such  sale,  be  taken  and  deemed  as  a  sale  by  both, 
and  both  may  be  indicted  and  fined  therefor,  either  jointly 
or  separately. "  By  this  section  it  is  made  immaterial  whether 
the  sale  is  by  the  person  having  the  license,  or  by  some  one 
acting  for  such  person — still  the  person  having  the  license 
would  be  liable.  Therefore,  if  the  defendant  had  a  state  li- 
cense, as  charged  in  the  indictment,  to  sell  spirituous  liquors, 
and  Lem  Mayo,  acting  as  her  agent,  made  the  sale  to  a  minor, 
when  at  the  time  he  had  reason  to  believe  such  person  to  be 
a  minor,  the  defendant  would  be  liable,  but  there  should  be  a 
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• 
charg^e  in  the  indictment  that  the  sale  was  made  by  her. 

There  is  no  charge  in  the  indictment  against  the  defendant. 
She  is  not  accused  of  any  offense.  The  indictment  charges 
that  the  sale  was  made  by  Lem  Mayo  for  the  defendant. 
This  does  not  constitute  a  charge  against  her.  If  the  allega- 
tions of  the  indictment  be  true,  an  indictment  could  be  found 
against  her,  charging  her  with  making  the  sale,  and  if  upon 
the  proof  it  were  shown  that  the  sale  was  made  for  her,  she 
could  be  found  guilty,  yet  there  must  be  a  specific  and  direct 
charge  against  her.  It  will  not  do  to  simply  charge  the 
agent  with  making  the  sale  for  her.  To  hold  such  an  indict- 
ment good  as  to  the  defendant,  would  be  a  plain  violation  of 
criminal  pleading. 

The  court  erred  in  refusing  to  quash  the  indictment  as  to 
M.  Stalnaker.     We  reverse  the*  judgment,  sustain  the  motion 
to  quash  as  to  M.  Stalnaker,  dismiss  the  indictment  as  to  her, 
and  discharge  her  from  further  prosecution  thereunder. 
Reversed.     Indictment  Dismisaed. 

Brannox,  Judge,  {dissenting): 

I  am  not  willing  to  qxiasK  the  indictment.  It  says  that 
"Lem  Mayo  for  M.  Stalnaker"  sold  to  a  minor.  If  those 
quoted  words  are  true  both  defendants  are  guilty,  by  the  very 
letter  of  the  statute.  If  one  for  another  sell  or  give  a  minor 
liquor  both  are  guilty.  It  is  generally  enough  to  charge  an 
offense  in  the  words  of  the  statute.  I  had  some  question 
whether  the  indictment  ought  not  to  amplify  the  words  of 
the  statute  by  saying  to  the  effect  that  Mayo  as  agent  of 
Stalnaker,  and  by  her  direction  and  procurement,  gave  the 
liquor  to  the  minor;  but  that  little  word  "for"  would  compel 
the  State  to  prove  such  agency  to  convict  Mayo,  and  there- 
fore I  do  not  think  such  enlargement  on  the  words  of  the 
statute  necessary;  not  necessary  for  notice,  nor  as  descrip- 
tive of  the  offense.  If  Mayo  for  Stalnaker  gave  the  liquor, 
both  are  guilty  by  the  words  of  the  statute.  What  more 
does  the  indictment  need?     It  is  an  indictment  against  both. 
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CHARLESTON 
jgg|  Columbia  Finance  &  Trust  Co.  v.  Fierbauoh,  et  al. 

Submitted  January  30,  1906.     Decided  April  10,  1906. 

1.  Equity — Pleading, 

A  pleading  in  equity  is  taken  to  be  what  it  is  in  substance,  re- 
gardless of  its  form,  or  the  name  given  to  it  bj'  the  pleader,  (p. 
337.) 

2.  Action — Commencement  of  Suit. 

A  suit  in  equity  is  commenced  at  the  time  process  to  answer  the 
plaintiff's  bill  is  issued,  although  the  bill  be  not  then  filed.  The 
bill,  when  filed,  relates  back  to  the  time  the  process  was  issued, 
(p.  337.) 

3.  Taxatio:^— Tax  Sale— Suit  to  Set  Aside — Burden  of  Proof. 

Where  the  validity  of  a  sale  of  land  for  delinquent  taxes  is  at- 
tacked by  proper  suit  in  equity  to  set  the  sale  aside,  before  deed  to 
the  purchaser  is  made  and  recorded,  for  material  irregularities  and 
failures  to  comply  with  material  provisions  of  the  statutes  in  rela- 
tion to  the  proceedings  leading  up  to  and  including  the  sale,  and 
the  existence  of  such  irregularities  and  failures  is  put  in  issue  be- 
tween the  plaintiff  and  such  purchaser,  a  defendant,  by  proper 
pleadings  in  the  cause,  the  burden  is  on  such  purchaser  claiming 
under  the  tax  sale  to  show  substantial  compliance  with  all  the  ma- 
terial provisions  of  the  statutes  in  relation  to  the  proceedings  lead 
ing  up  to  and  including  the  sale.    (p.  338.) 

4.  Same. 

The  rule  above  stated  is  not  changed  by  the  fact  that  a  deed  to 
such  purchaser  is  recorded  pending  the  suit.    (p.  338.) 

Appeal  from  Circuit  Court,  Putnam  County. 

Action  by  the  Columbia  Finance  &  Trust  Company  against 
Robert  S.  Fierbaugh  and  others.  Decree  for  plaintiflfs,  and 
defendant  E.  W.  Wick  appeals. 

GuNN  &  Alexander,  for  appellant. 
BowTER  &  Green,  for  appellees. 

Cox,  Judge: 

The  Columbia  Finance  &  Trust  Company,  a  corporation, 
instituted  its  suit  in  equity  in  the  circuit  court  of  Putnam 
county  against  Sarah  Fierbaugh  aud  others,  and  filed  its  bill 
therein  at  July  rules,  1899,  for  the  puri)ose  of  foreclosing  a 
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mortgage  lien  against  a  certain  tract  of  land  in  said  county, 
then  owned  by  Sarah  Fierbaugh,  which  lien  the  Trust  Co. 
claimed  as  assignee  of  the  Columbia  Building,  Loan  &  Sav- 
ings Association,  also  a  corporation.  The  bill  filed  set  up  a 
trust  lien  against  the  land,  in  favor  of.  the  administrator  of 
Wm.  Collins,  deceased,  and  made  such  administrator  and  the 
trustee  in  the  deed  of  trust  parties  defendant.  Such  proceed- 
ings were  had  in  the  suit  that  on  the  29th  day  of  July,  1901, 
a  decree  for  the  sale  of  the  land  was  entered  to  satisfy  said 
liens. 

In  December,  1899,the  land  was  sold  by  the  sheriff  of  Putnam 
county  for  taxes  assessed  thereon  and  returned  delinquent  for 
the  year  1898  in  the  name  of  Sarah  Fierbaugh.  E.  W.  Wick 
became  the  purchaser  at  the  tax  sale  for  $12.12.  Afterwards, 
on  the  3rd  day  of  August,  1901,  the  Trust  Co.  caused  process 
to  be  issued  against  the  parties  defendant  to  the  original  bill 
and  E.  W.  Wick,  the  purchaser  at  the  tax  sale,  to  answer 
an  amended  and  supplemental  bill  to  be  filed  by  the  Trust 
Co.  This  bill  was  filed  at  December  rules,  1901.  It  alleged 
the  ownership  of  the  land  sold  for  taxes  to  be  in  Sarah  Fier- 
baugh, and  exhibited  her  title  papers.  It  also  alleged  various 
irregularities  and  failures  to  comply  with  material  provisions 
of  the  statutes,  in  relation  to  the  proceedings  whereby  the 
land  was  sold  for  taxes,  and  in  relation  to  the  sale,  and  other 
proper  matters,  and  asked  to  set  aside  the  tax  sale  and  deed 
made  pursuant  thereto.  Wick,  the  purchaser  at  the  tax  sale, 
demurred  to  and  answered  this  bill.  Upon  the  hearing,  the 
circuit  court  entered  a  decree  setting  aside  the  tax  sale  and 
the  deed  made  pursuant  thereto,  and  carrying  into  effect  the 
former  decree  of  sale  to  satisfy  the  liens  against  the  land. 
Wick  appeals. 

The  principal  controversy  in  this  cause  is,  whether  or  not 
the  curative  provision  of  our  statute,  sec.  25  ch.  31,  Code,  ap- 
plies to  the  irregularities  and  failures  alleged  in  the  bill,  un 
der  the  circumstances  here  presented.  The  solution  of  this 
controversy  depends  ui)on  the  time  when  the  deed  to  the  tax 
purchaser  was  admitted  to  record.  The  date  of  the  admis- 
sion of  this  deed  to  record  is  also  controverted.  The  certificate 
of  the  clerk  of  the  county  court  of  Putnam  county  of  the  ad- 
mission of  this  deed  to  record  is  dated  the  5th  day  of  August, 
1901,  and  certifies  that  the  deed,  together  with  the  sheriff's 
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receipt,  acknowledgment,  etc.,  were  on  that  day  presented  and 
admitted  to  record.  By  an  amended  answer,  appellant  alleged 
that  the  deed  was  executed  and  delivered  to  him  on  the  29th 
of  January,  1901,  and  was  on  that  day  delivered  to  said  clerk 
for  record,  and  that  the  clerk  incorrectly  and  by  mistake  cer- 
tified on  the  deed  that  it  was  presented  and  recorded  on  the 
5th  of  August,  1901.  To  this  amended  answer,  and  to  the 
original  answer,  there  were  general  replications. 

The  evidence  upon  the  issue  made,  as  to  the  date  when  the 
deed  was  admitted  to  record,  is  conflicting.  The  certificate 
made  by  the  clerk,  under  the  sanctity  of  his  official  oath,  says 
that  the  deed  was  admitted  to  record  on  the  5th  of  August, 
1901.  Appellant  Wick  testified  that  the  deed  was  executed, 
stamped  and  directed  to  be  recorded  on  the  29th  day  of  Janu- 
ary, 1901,  and  that  the  stamps  thereon  were  cancelled  on  that 
day.  The  evidence  of  the  notary  who  took  the  acknowledg- 
ment to  the  deed  on  the  29th  of  January,  1901,  was  taken  on 
behalf  of  the  appellant.  He  testified  that  he  took  the  ac- 
knowledgment. He  was  not  asked,  and  he  did  not  say, 
whether  the  stamps  were  placed  on  the  deed  and  cancelled  at 
the  time  he  took  the  acknowledgment  or  not.  The  evidence 
of  the  clerk  of  the  county  court,  who  made  the  certificate  of 
the  admission  of  this  deed  to  record,  was  taken  on  behalf  of 
the  appellant.  So  far  as  his  evidence  in  any  way  tends  to 
contradict  his  official  certificate,  it  must  be  looked  upon  with 
suspicion.  This  witness  testified  that  he  could  not  remember 
when  the  stamps  were  placed  on  the  deed.  His  attention  was 
called  to  the  date  of  his  certificate,  and  he  further  testified 
that  "the  deed  had  been  executed  and  acknowledged  and 
stamped  before  the  date  of  the  certificate  of  record,  and  I  had 
received  instructions  from  Mr.  Wick  to  place  it  to  record, 
and  it  was  continually  in  the  office  from  the  time  of  execu- 
tion until  I  delivered  it  to  Mr.  Wick  some  time  after  record- 
ing." He  did  not  say  whether  the  deed  was  ready  for  re- 
cord one  minute,  one  hour,  one  month,  or  longer,  before  the 
date  of  the  certificate.  He  also  testified  that  this  deed  was 
kept  with  the  other  unrecorded  deeds  in  his  office — ^meaning 
by  other  "unrecorded  deeds"  those  which  had  been  admitted 
to  record  but  not  yet  transcribed  on  the  deed  book.  He 
did  not  say  that  he  made  any  mistake  or  error  in  the  date  of 
the  certificate.     We  do  not  consider  that  the  evidence  ad- 
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duced  from  this  witness  in  any  manner  contradicted  his  offi- 
cial certificate. 

A  number  of  witnesses  testified  that  they  went  to  the 
clerk's  office  on  different  occasions  between  the  29th  of  Janu- 
ary, 1901,  and  the  5th  of  August,  1901,  and  searched  for  this 
deed,  although  some  of  them  did  not  disclose  to  the  clerk  the 
fact  that  the  object  of  their  search  was  this  deed.  Some  of 
these  witnesses  testified  that  they  asked  the  clerk  for  the  un- 
recorded deeds  in  his  office;  that  the  unrecorded  deeds  were 
delivered  to  them  by  the  clerk;  that  the  unrecorded  deeds 
were  examined  by  them,  and  that  the  deed  to  Wick  was  not 
found  among  the  unrecorded  deeds.  Some  of  these  wit- 
nesses testified  that  the  clerk  was  asked  for  this  particular 
deed,  and  that  he  said  "there  was  none."  It  is  true  there  is 
a  conflict  between  the  evidence  of  the  clerk  and  one  of  these 
witnesses  as  to  whether  or  not  this  deed  was  shown  to  him. 

The  decree  of  the  lower  court  in  effect  defeated  the  con- 
tention of  the  appellant  as  to  the  date  of  the  admission  of  this 
deed  to  record.  Under  all  the  facts  and  circumstances  appear- 
ing in  this  record,  and  under  the  rule  of  law  applicable,  we 
cannot  say  that  the  lower  court  erred  in  its  determination  of 
this  question  of  fact.  This  being  true,  it  is  unnecessary  for 
us  to  discuss  or  decide  whether  or  not  the  clerk's  certificate 
may  be  impeached,  in  a  collateral  proceeding  in  equity,  for 
mere  error  in  date  of  admission  to  record;  because  the  facts 
presented  do  not  call  for  such  adjudication. 

Considering  the  5th  day  of  August,  1901,  as  the  date  of  the 
admission  of  this  deed  to  record,  the  process  to  answer  the 
amended  and  supplemental  bill  was  issued  two  days  previous. 
The  amended  and  supplemental  bill  was  in  effect  a  new  suit, 
in  so  far  as  its  purpose  was  to  litigate  the  validity  of  the  tax 
sale  and  deed.  A  pleading  in  equity  is  taken  for  what  it  is 
in  substance,  regardless  of  its  form,  or  the  name  given  to  it 
by  the  pleader.  Sturm  v.  Fleining^  22  W.  Va.  404;  Mayo 
V.  Marchie^  3  Munf.  384;  Kendrich  v.  Whitney^  28  Grat. 
646;  HiU  v.  Bawyer,  18  Grat.  364;  Laidley  v.  Merrijleld.  7 
Leigh  346;  Mettert  v.  Hagan^  18  Grat.  231;  Sands  v.  Lyn- 
Aam,  27  Grat.  291.  The  amended  and  supplemental  bill  was 
not  actually  filed  until  after  the  tax  deed  had  been  recorded ; 
but,  when  filed,  the  bill  related  back  to  the  time  the  process 
to  answer  it  was  issued.     The  issuance  of  process  to  answer 


338  Finance  &  Trust  Co.  v.  Fierbaugh.  [59 

the  plaintiff's  bill  is  the  commencement  of  a  suit  in  equity. 
Geiser  Jf^ff.  Co.  V.  Chewning,  52  W.  Va.  523;  IT.  S.  Blow 
Pipe  Co.  V.  Spencer,  46  W.  Va.  590. 

This  bill,  in  addition  to  alleging  the  ownership  of  the  land 
to  be  in  Sarah  Fierbaugh,  and  the  irregularities  and  failures  to 
comply  with  the  provisions  of  the  statutes,  made  the  follow- 
lowing  allegation:  "That  before  the  institution  of  these  pro- 
ceedings to  attack  said  sale  and  to  have  same  declared  null, 
and  before  the  issuance  of  the  process  on  this  amended  bill, 
the  plaintiff  caused  to  be  tendered  to  said  E.  W.  Wick  the 
purchase  money  paid  by  him  at  said  pretended  sale  and  pur- 
chase for  said  tract  of  land,  said  plaintiff  having  a  right  to 
charge  it  with  the  payment  of  its  debt,  together  with  interest 
allowed  by  law,  and  any  further  taxes  he  may  have  paid  on 
the  same,  which  tender  and  money  he  refused  and  refused  to 
abandon  his  claim  as  purchaser  of  said  land,  or  to  allow  the 
same  to  be  released  from  said  pretended  sale,  or  to  be  redeem- 
ed in  any  way  therefrom.  Said  offer  or  tender  has  been  kept 
good,  and  plaintiff  now  makes  the  same  offer."  This  allega- 
tion was  not  denied,  but  admitted,  by  the  answer  of  appel- 
lant. The  bill  also  alleged  the  admission  of  the  tax  deed  to 
record  after  process  was  issued  to  answer  the  amended  and 
supplemental  bill,  and  other  proper  matters.  The  answer  of 
appellant  denied  the  existence  of  the  irregularities  and  fail- 
ures to  comply  with  the  provisions  of  the  statutes,  in  relation 
to  the  proceedings  leading  up  to  and  including  the  sale,  to 
which  answer  the  plaintiff  replied  generally.  Under  this  state 
of  the  pleadings,  the  burden  was  on  the  appellant,  claiming 
under  this  tax  sale,  to  show  substantial  compliance  with  all 
the  material  provisions  of  the  statutes  in  relation  to  the  pro- 
ceedings leading  up  to  and  including  the  tax  sale.  2  Cooley 
on  Taxation,  914-16;  Black  on  Tax  Tit.  (2d  ed.),  443;  Black- 
well  on  Tax  Tit.,  §  1125;  JVallev.  Fenwick,  4  Band  585;  Al- 
leri  \.  Smith,  1  Leigh  231;  Chaptnan  v.  Benn^t^  2  Leigh 
329;  Yancey  v.  Hopkins.,  1  Munf.  419;  Christy  v.  Minor., 
4  Munf.  431;  Jesse  v.  Preston,  5  Grat.  120;  Flanagan  v. 
Grim  met,  10  Grat.  425;  Dequasie  v.  Harris,  16  W.  Va.345; 
SteafVs  Exar,  v.  Crome,  4  Cranch  403;  Parker  v.  Rulers 
Lessee,  9  Cranch  64;  Williams  v.  Peyton^ s  Lessee,  4  Wheat. 
77;  Ronkendorff  v.  Taylor's  Lessee,  4  Pet.  349;  Farly  "sr. 
Harmon,  18  How.  610. 

The  fact  that  the  tax  deed  was  recorded  after  the  process 


W.Va.]        Finance  &  Trust  Co.  v.  Fibrbaugh.  339 

was  issued  does  not  change  the  rule  as  to  the  burden  of  proof. 
The  rights  of  the  parties  must  be  determined  as  of  the  com- 
mencement of  the  suit.  This  being  an  attack  upon  the  tax 
sale  before  deed  recorded,  the  curative  provision  of  the  stat- 
ute, sec.  25  ch.  31,  Code,  cannot  apply  to  the  proceedings 
leading  up  to  and  including  the  tax  sale.  Boggess  v.  Scott^ 
48  W.  Va.  316;  Hays  v.  Eeatherly,  36  W.  Va.  613;  Jacksoii 
V.  Kittle,  34  W.  Va.  207. 

The  irregularities  and  failures  alleged  in  the  amended  and 
supplemental  bill  are  sufficient,  at  common  law,  to  set  aside 
the  tax  sale.  The  mention  of  a  few  of  such  irregularities  and 
failures  will  serve  to  illustrate.  The  bill  alleged  that  the 
sheriff  did  not,  within  ten  days  after  receiving  from  the  Au- 
ditor the  list  of  lands  to  be  sold  by  him  for  delinquent  taxes 
for  the  year  1898,  make  out  and  cause  to  be  published  an  ab- 
stract of  such  list,  in  some  weekly  newspaper  published  in 
said  county,  once  a  week  for  four  successive  weeks  prior  to 
the  date  of  sale;  that  the  sheriff  did  not  at  such  sale  sell  the 
said  lands  at  the  front  door  of  the  court  house  of  said  county, 
and  that  no  copy  of  the  delinquent  list  for  the  year  1898,  in- 
cluding said  tract  of  land,  was  posted  at  the  front  door  of  the 
court  house  at  least  two  weeks  before  the  session  of  the  coun- 
ty court  at  which  the  sheriff  presented  his  delinquent  list  for 
the  taxes  of  1898.  These  irregularities  and  failures  are  fatal 
to  the  tax  sale  before  deed  recorded.  Notwithstanding  the 
bill  pointed  out  these  material  irregularities  and  failures,  the 
appellant  contented  himself  with  the  simple  denial  of  their 
existence  and  of  their  materiality,  when  he  carried  the  bur- 
den of  showing  a  substantial  compliance  with  all  the  material 
provisions  of  the  statutes  in  relation  to  the  preceedings  lead- 
ing up  to  and  including  the  sale.  The  appellant  offered  no 
evidence  to  show  compliance  with  the  provisions  of  the  stat- 
utes. We  must  hold,  therefore,  that  he  has  failed  to  make 
out  a  defense  to  the  plaintiff's  amended  and  supplemental 
bill. 

We  have  not  discussed  the  demurrer  to  the  amended  and 
supplemental  bill  separately;  because  it  seems  entirely  suffi- 
cient in  law,  if  treated  as  a  bill  attacking  the  tax  sale  before 
deed  recorded. 

For  the  reasons  stated,  the  decree  of  the  circuit  court  is 
affirmed. 

AJSHrmed. 
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Instmctimi  No,  9. — "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Jay  Legg  was  accident- 
ally killed,  they  should  find  the  defendant  not  guilty." 

LiMintctioii  No.  10. — "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Jay  Legg  instructed  his 
wife,  Sarah  Ann  Legg,  the  defendant,  to  hand  him  his  gun, 
and  in  accordance  with  such  request,  she  undertook  to  get  the 
gun  down  from  the  rack  to  hand  him,  and  it  was  accidentally 
discharged,  and  killed  said  Jay  Legg,  then  the  defendant  is 
not  guilty  as  charged  in  the  indictment." 

These  instructions  properly  present  to  the  jury  the  theory 
of  the  defense,  that  the  shooting  was  accidental,  and  it  was 
error  to  refuse  to  give  them.  The  jury  had  been  instructed 
upon  the  state's  theory,  and  it  was  entirely  proper,  under  the 
evidence,  to  tell  the  jury  that  if  they  believed  from  the  evi- 
dence that  the  deceased  was  accidentally  killed,  they  should 
find  the  defendant  not  guilty.  The  defendant  was  entitled  to 
these  instructions  without  any  modification.  But  the  court 
refused  to  give  them  as  offered,  and  modified  them,  so  that 
they  read  as  follows: 

Instruction  No.  9. — "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Jay  Legg  was  accidental- 
ly killed,  they  should  find  the  defendant  not  guilty,  unless 
they  find  that  such  accident  was  caused  by  criminal  careless- 
ness upon  the  part  of  defendant." 

Listimction  No.  10. — "The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Jay  Legg  requested  his 
wife,  Sarah  Ann  Legg,  to  hand  him  his  gun,  and  in  accord- 
ance with  such  request  she  undertook  to  get  the  gun  down 
from  the  rack  to  hand  him,  and  it  was  accidentally  discharged 
and  killed  the  said  Jay  Legg,  without  criminal  carelessness 
upon  the  part  of  the  defendant,  then  the  defendant  is  not 
guilty  as  charged  in  the  indictment." 

There  is  no  evidence  to  justify  this  modification.  There  is 
nothing  from  which  the  jury  could  find  criminal  carelessness. 
But  suppose  there  were,  the  instructions  as  modified  would 
not  be  proper.  What  verdict  would  the  jury  find,  if  they 
should  believe  the  defendant  guilty  of  criminal  carelessness  ? 
These  instructions  do  not  say.  They  are  told  that  they  should 
find  the  defendant  not  guilty,  if  they  believe  the  killing  was 
accidental,  unless  they  further  believe  that  she  was  guilty  of 
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criminal  carelessness.  Under  the  instruction,  they  might  find 
her  guilty  of  murder  in  the  first  degree,  which  could  not  be 
done.  Criminal  carelessness  will  not  support  such  a  verdict. 
*'One  killing  another  by  the  mere  careless  use  of  a  deadly 
weapon  commits  only  manslaughter."  Bishop  Crim.  Law, 
vol.  2,  sec.  681.  And,  again,  the  jury  are  left  to  determine 
what  constitutes  criminal  carelessness,  without  any  instruc- 
tion upon  this  point.  The  question  as  to  what  is  criminal 
carelessness  is  a  question  of  law  for  the  court.  The  jury  are 
to  determine  the  facts,  and  the  court  is  to  say  whether  or  not 
these  facts  are  such  as  to  constitute  criminal  carelessness. 

It  is  charged  that  the  verdict  is  contrary  to  the  evidence, 
but,  as  the  judgment  is  reversed  for  other  reasons,  and  the 
case  will  be  re-tried,  it  is  not  proper  to  express  any  opinion 
upon  the  facts. 

The  judgment  of  the  circuit  court  is  reversed,  and  a  new 
trial  awarded  the  defendant. 

Hevei'sed. 


CHARLESTON 

State  v.  Mayo. 
Submitted  February  28,  1906.     Decided  April  10,  1906. 

1.      IsToriCATiNG  Liquors — Illegal  Sale — Indictment. 

In  an  indictment  under  sections  16  and  17,  chapter  32,  Code  1899, 
for  selling  intoxicating  drinks  to  a  minor,  it  is  not  sufficient  to 
charge  that  the  sale  was  made  by  a  certain  named  person  for  the  defen- 
dant. The  indictment  should  charge  that  the  sale  was  made  by 
the  defendant,    (p.  332.) 

Error  to  Circuit  Court,  Randolph  County. 
Lem  Mayo  for  M.  Stalnaker  was  convicted  of  illegal  sale 
of  liquors,  and  brings  error. 

Mevei'sed,     Lidlctnient  dismissed, 

Jared  L.  Wamsley,  for  plaintiff  in  error. 
C.  W.  May,  Attorney  General,  for  the  State. 
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show  possession  somewhere  on  the  land  conveyed  to  her,  but 
not  actual  possession  of  the  strip  which  she  seeks  to  recover, 
unless  actual  possession  of  some  other  part  of  the  land  may 
be  extended  to  the  strip  because  it  is  within  the  boundary 
of  her  grant  and  without  the  boundaries  of  the  excluded 
parcels. 

The  burden  was  on  the  plaintiff  to  locate  the  outer  boun- 
dary of  her  grant,  and  to  locate  the  boundaries  of  the  ex- 
cluded parcels,  and  to  show  that  the  land  she  seeks  to  recover 
from  the  defendant  is  within  the  outer  boundary  of  her  grant 
and  without  the  boundaries  of  the  excluded  parcels.  This  is 
the  settled  law  of  this  State.  Bryan  v.  WilJurd^  21  W.  Va. 
65;  Stockton  v.  Morris^  39  W.  Va.  432;  Bitch  v.  Newherr-y^ 
55  W.  Va.  681.  Since  the  decison  of  the  case  of  Stockton  v. 
Morris^  this  doctrine  has  been  fully  established  in  Virginia, 
by  numerous  decisions  of  the  court  of  last  resort  of  that 
state.  See  Hanna^i  v.  Steams^  95  Va.  58;  Kimhal  cfe  FlnJc 
V.  Carter,  95  Va.  77;  Reii-setis  v.  Laioson,  91  Va.  226;  Va. 
Coal  <&  Iron  Co.  v.  Keystmie  Coal  <&  Iron  Co.,  101  Va.  723. 
The  same  doctrine  has  been  laid  down  by  the  Supreme  Court 
of  the  United  States,  in  Maxwell  Land  Grant  Co.  v.  Daw- 
son, 151  U.  S.  586;  Corinne  Mill  Co.  v.  Johnson,  156  U.  S. 
574;  Hawkins  v.  Barney'^s  Lessee,  5  Pet.  457;  and  other 
cases.       See,  also,  Welh   v.  Phillips,  80  Fed.  Eep.  954. 

The  plaintiff,  having  failed  to  locate  the  land  which  she 
seeks  to  recover  within  the  outer  boundary  of  her  grant 
and  without  the  boundaries  of  the  excluded  parcels,  is  not  en- 
titled to  recover,  and  the  judgment  of  the  circuit  court  must 
be  affirmed. 

Affirmed. 
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CHARLESTON 

Deepwater  Council,  Etc.  v.  Renick.  |  Si^ 

Submitted  February  14,  1906.     Decided  April  10,  1906. 

L     Corporations — Sale  of  Realty—  VaUdUy. 

A  corporation,  duly  incorporated  under  the  provisions  of  chapter 
55  of  the  Code,  may  seU  real  estate  owned  and  held  by  it  in  its  cor- 
porate name,  without  resort  to  a  court  proceeding  under  section  9 
of  chapter  57  of  the  Code.    (p.  346.) 

2.  %AM&— Deed— Validity. 

A  deed,  which  is  not  ultra  vires  as  to  a  corporation,  and  which  is 
executed  in  its  corporate  name  and  under  its  corporate  seal,  by  its 
proper  officers,  and  duly  delivered,  carries  with  it  the  presumption 
of  authority  in  such  officers  to  execute  it  and  affix  thereto  the  seal 
of  the  corporation,     (p.  347.) 

3.  Dbeds — Fraud— Evidence. 

When  actual  fraud  is  relied  on  to  set  aside  a  deed,  the  fraud  must 
be  clearly  proved.  This  may  be  done  by  direct  or  by  circumstantial 
evidence,  or  by  both.     (p.  348.) 

4.  Fraud — Evidence. 

Actual  fraud  cannot  be  established  alone  by  proof  of  circum- 
stances raising  only  a  suspicion  of  fraud,  but  the  evidence  and  cir- 
cumstances must  be  of  such  character  as  to  clearly  establish  such 
fraud,    (p.  350.) 

6.     Contracts — Cancellation — Inadequacy  of  Consideration. 

Where  parties,  competent  to  contract,  enter  into  a  contract,  it 
will  not  be  set  aside  in  a  court  of  equity  on  the  ground  of  inade- 
quacy of  consideration,  unless  the  inadequacy  be  so  gross  as  to 
shock  the  conscience  and  to  amount  to  proof  of  fraud.  Courts  of 
equity,  as  well  as  courts  of  law,  act  upon  the  ground  that  every 
person  who  is  not,  from  his  peculiar  condition  of  circumstances, 
under  disability,  if  entitled  to  dispose  of  his  property  in  such  man- 
ner and  upon  such  terms  as  he  pleases;  and  whether  his  bargains 
are  wise,  discreet  and  profitable,  or  otherwise,  are  considerations 
not  for  courts  of  justice,  but  for  the  party  himself,  to  deliberate 
upon.     (p.  350.) 

6.     Fraxjd— Evidence- Inadequate  Consideration. 

Inadequacy  of  consideration,  although  not  so  gross  as  to  shock 
the  conscience  and  amount  to  proof  of  fraud,  may  nevertheless  be 
considered  with  other  evidence  or  circumstances  in  determining 
the  question  of  fraud,    (p.  351 .) 

Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  the  Deepwater  Council,  No  40, 0.  U.  A.  M.  of  Mt. 
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Carbon,   against  J.  E.  Renick.      Judgment  for   defendant, 
and  plaintiff  appeals. 

A^rmed. 

Dillon  &  Nuckolls,  for  appellant. 
Payne  &  Hamilton  and  Brown,  Jackson  &  Knight,  for 
appellee. 

Cox,  Judge: 

On  the  20th  day  of  February,  1903,  a  deed,  purporting  to 
convey  a  certain  lot  of  land  near  Mount  Carbon  in  Fay- 
ette county,  was  made  and  executed  in  the  name  of  Deep- 
water  Council  No.  40,  Order  United  American  Mechanics  of 
Mount  Carbon,  and  under  its  corporate  seal,  by  F.  M.  Bone, 
its  councilor,  and  John  Nichols,  its  secretary,  and  delivei*ed 
to  J.  E.  Renick,  the  grantee  named  therein,  and  duly  admit- 
ted to  record  on  the  24th  of  February,  1903.  Deepwater 
Council  No.  40,  Order  United  American  Mechanics  of  Mount 
Carbon,  is  a  corporation,  duly  incorporated  under  the  prpvis- 
ions  of  chapter  55  of  the  Code,  and,  for  convenience,  will 
be  hereafter  referred  to  as  the  "Lodge."  On  the  first  day 
of  June,  1903,  the  Lodge  instituted  this  suit  in  equity,  in  the 
circuit  court  of  Fayette  county,  against  J.  E.  Renick,  to  set 
aside  said  deed  upon  two  grounds:  first,  want  of  authority  on 
the  part  of  Bone  and  Nichols,  officers  of  the  Lodge,  to  make 
the  deed;  second,  actual  fraud  in  the  procurement  of  the  deed. 
The  bill  alleged  willingness  on  the  part  of  the  Lodge  to  re- 
turn the  purchase  money  paid  by  Renick.  Renick,  by  an- 
swer, denied  substantially  all  the  material  allegations  of  the 
bill  in  relation  to  want  of  authority  on  the  part  of  the  officers 
making  the  deed,  and  in  relation  to  actual  fraud  in  its  procure- 
ment. Many  depositions  were  taken.  Upon  final  hearing,  the 
circuit  court  of  Fayette  county  entered  a  decree  dismissing 
the  plaintiff's  bill.     From  this  decree  the  Lodge  appealed. 

The  deed  did  not  purport  to  convey  all  the  property  of  the 
Lodge,  and  thus  practically  terminate  its  existence,  but  only 
a  specific  parcel  of  real  estate.  The  act  of  conveying  this 
real  estate  was  not  ultra  vires^  so  far  as  the  Lodge  was  con- 
cerned, if  the  act  was  in  fact  the  act  of  the  Lodge;  because 
the  very  purpose  of  such  corporation,  as  expressed  in  the  act 
under  which  it  was  incorporated,  is  to  "hold,  lease,  sell  and 
convey  real  property,"  etc.     Section  2,  chapter  55,  Code. 
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Section  8  of  said  chapter  provides  that  such  a  corporation 
may  make  and  adopt  all  necessary  by-laws  and  regulations, 
not  inconsistent  with  the  Constitution  and  laws  of  the  United 
States  and  of  this  State,  to  enable  it  to  conduct  and  pursue 
its  business  and  purpose;  and  that,  except  where  it  is  other- 
wise provided,  such  corporation  shall  be  subject  to,  and  gov- 
erned by,  chapters  52,  53  and  54  of  the  Code.  These  chap- 
ters relate  to  joint  stock  companies. 

Section  42,  chapter  63,  Code,  provides  that  the  number  of 
stockholders,  or  amount  of  stock,  necessary  to  constitute  a 
quorum  at  a  meeting  of  the  stockholders,  and  the  mode  of 
transacting  business  at  such  meeting,  may  be  prescribed  by 
the  by-laws. 

Section  49,  chapter  53,  Code,  provides  that  there  shall  be 
a  board  of  directors  for  every  corporation  subject  to  that 
chapter,  who  shall  have  power  to  do,  or  cause  to  be  done,  all 
things  that  are  proper  to  be  done  by  the  corporation;  and 
that  a  majority  of  the  board  shall  constitute  a  quorum,  unless 
otherwise  provided  in  the  by-laws. 

Section  55,  chapter  53,  Code,  provides  that  the  board  of 
directors,  in  the  exercise  of  their  powers,  shall  be  subject  to 
such  by-laws  and  regulations,  not  inconsistent  with  the  laws 
of  this  State,  as  the  stockholders  may  pass  from  time  to  time 
in  general  meeting. 

These  provisions  of  the  statutes  in  relation  to  joint  stock 
companies,  govern  the  Lodge,  so  far  as  applicable  to  it. 

Usually  the  members  of  a  Lodge  are  not,  in  a  strict  sense, 
stockholders  of  the  corporation.  They  have  no  stock  which 
they  may  assign  to  others.  They  are  simply  members,  and 
as  such  entitled  to  participate  in  the  business  of  the  corpora- 
tion, in  many  respects  in  like  manner  as  stockholders  in  a 
joint  stock  company,  except  that  such  members  stand  on  an 
equality  as  to  each  other.  They  are  entitled  to  a  voice  in  the 
proceedings  as  individual  members,  and  not  according  to  the 
amount  of  stock  held  by  them,  as  in  joint  stock  companies. 

We  shall  discuss  the  grounds  alleged  for  setting  aside  this 
deed,  in  the  order  named;  first,  want  of  authority  in  the  offi- 
cers to  make  the  deed.  Under  this  ground,  it  is  contended 
that  the  real  estate  of  the  Lodge  could  not  be  sold,  without 


346  Deepwater  Council,  Etc.  v.  Renick.  [59 

resort  to  a  court  proceeding  under  section  9,  chapter  57,  Code. 
In  our  judgment,  this  section  does  not  apply.  At  the  time 
the  deed  mentioned  was  made,  this  real  estate  was  owned  and 
held  by  the  Lodge  in  its  corporate  name,  and  not  by  a  trus- 
tee or  trustees  for  its  use.  Said  section  9  provides  for  a  sale 
by  order  of  court,  upon  the  application  of  a  board  of  trus- 
tees holding  the  property  sought  to  be  sold.  Under  section 
6  of  that  chapter,  the  trustees  mentioned  in  section  3  of  the 
same  chapter  are  made  a  corporation.  It  seems  clear  to  us 
that  section  9  does  not  refer  to  or  include  an  active  corpora- 
tion chartered  under  chapter  55,  authorized  and  competent  to 
transact  its  own  business  without  the  intervention  of  trustees 
or  of  a  court  order. 

It  is  contended  that  the  officers  who  made  the  deed  were 
without  authority,  because  that  authority  had  not  been  con- 
ferred upon  them  by  a  proper  meeting  of  the  members  of  the 
Lodge  or  by  its  board  of  directors. 

The  deed  is  regular  upon  its  face,  under  seal  of  the  Lodge, 
signed  and  acknowledged  by  its  chief  officers,  delivered  to 
the  grantee,  and  by  him  caused  to  be  recorded.  Under  these 
circumstances,  authority  on  the  part  of  these  officers  to  make 
the  deed  will  be  presumed,  and  the  burden  is  on  the  Lodge 
to  show  want  of  authority.  Fidelity  Co.  v.  E,  R.  Co,^  32 
W.  Va.  244;  Boyce  v.  Montauh  Coal  Co.,  37  W.  Va.  91; 
Rxiffner  Bros.  v.  Welton  Salt  Co.,  36  W.  Va.  244;  4  Thomp. 
Corp.,  section  5029;  Cook  Cx>rp.,  section  725;  10  Cyc.  1149. 

It  may  be  claimed  that  these  officers  were  not  the  proper 
officers  to  sign  the  deed  and  to  place  thereon  the  seal  of  the 
corporation.  They  w^ere  the  chief  officers  of  the  Lodge,  and 
acted  as  such  without  objection  at  the  meeting  of  the  board 
of  directors  hereafter  mentioned,  and  were  in  our  judgment 
the  proper  officers  to  execute  the  deed  on  behalf  of  the 
Lodge. 

The  question  for  determination  is:  Has  the  presumption 
of  authority  on  the  part  of  these  officers  to  make  the  deed 
been  overthrown  by  the  facts  appearing  in  this  record  ?  It  was 
shown  that  the  Lodge  had  a  board  of  directors,  composed  of 
five  members,  viz.:  Bone,  councilor,  Nichols,  secretary, 
Stapleton,  Griffith  and  Craddock.  The  by-laws  were  not 
produced  or  copied  in  the  record,  although  demanded  by  the 
appellee.    The  evidence  is  ample  that  by-laws  of  the  Lodge 
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were  in  existence.  The  evidence  shows  that  a  regular  meet- 
ing of  the  membei^s  of  the  Lodge  was  held  on  the  18th  of 
February,  1903,  at  which  a  quorum  for  the  transaction  of 
business  was  present;  that  the  Lodge  was  indebted  to  Hop- 
kins in  something  more  than  $600,  which  indebtedness  had 
existed  for  some  time.  At  this  meeting,  a  letter  from  Hop- 
kins urging  payment  was  read  by  the  secretary.  A  motion 
was  adopted  in  relation  to  selling  the  real  estate  in  contro- 
versy. Renick,  the  purchaser,  was  present,  and  offered  to 
loan  to  the  Lodge  money  with  which  to  pay  the  Hopkins 
debt,  or  to  buy  the  real  estate  at  the  price  of  $1,000,  the 
Lodge  to  retain  the  use  of  the  second  story  or  lodge  room 
for  lodge  purposes,  and  for  the  purpose  of  renting  it  to  other 
lodges  or  societies,  for  the  period  of  five  years.  The  minutes 
of  the  meeting  of  February  18th  show  the  following:  "On 
motion  of  H.  Stapleton  that  Deepwater  Council  No.  40  sell 
their  lot  and  house  or  hall  to  J.  E.  Renick.  Motion  carried 
unanimously.  Renick  being  present  he  stated  to  the  Lodge 
that  the  condition  on  which  he  would  purchase  the  building. 
He  said  he  would  give  the  Council  $1,000.00  for  their  prop- 
erty, and  lease  them  the  upper  story  for  five  years,  to  have 
full  control  of  the  upper  part  of  the  building  for  lodge  pur- 
poses and  to  rent  to  other  lodges  and  get  the  full  amount  of 
rent  and  be  at  no  expense  for  any  repairs.  The  Council  re- 
solved that  they  would  sell,  and  instructed  the  recording  sec- 
retary to  notify  the  other  two  members  of  the  board  to  be 
present  at  J.  E.  Renick's  for  the  purpose  above  stated." 
These  minutes  were  signed  by  F.  M.  Bone,  councilor,  and 
John  Nichols,  secretary.  The  minutes  of  a  subsequent  meet- 
ing of  the  members  of  the  Lodge,  held  on  the  25th  of  Feb- 
ruary, 1903,  show:  '* Records  of  previous  Council  read  and 
approved."  These  minutes  were  also  signed  by  F.  M.  Bone, 
councilor,  and  John  Nichols,  recording  secretary. 

On  the  20th  day  of  February,  1903,  there  was  a  meeting  of 
the  board  of  directors,  at  which  three  of  the  five  members 
were  present,  Griffith  and  Craddock  being  absent.  At  this 
meeting,  the  deed  mentioned  was  prepared,  executed  and  de- 
livered. The  transaction  appears  to  have  been  agreeable  to 
all  the  members  of  the  board  present,  until  it  came  to  sign- 
ing the  deed,  when  Stapleton  seemed  to  become  offended  at 
being  told  that  it  was  unnecessary  for  him  to  sign  it,  and 
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that  it  was  only  necessary  for  Bone  and  Nichols  as  chief  of- 
ficers to  sign  the  deed.  There  is  no  claim  that  the  deed  was 
made  upon  considerations  or  terms  differing  substantially 
from  the  proposition  of  purchase  made  by  Renick  at  the  meet- 
ing of  the  Lodge,  or  as  contained  in  the  minutes  of  that  meet- 
ing as  recorded,  although  the  language  of  the  minutes  is 
misrecited  in  the  deed.  Much  oral  evidence  was  adduced  as 
to  what  action  was  taken  by  the  Lodge  at  its  meeting  on  the 
18th,  and  as  to  the  correctness  of  the  minutes  of  that  meet- 
ing. This  evidence  is  conflicting.  If  no  recorded  minutes 
of  that  meeting  existed,  and  if  it  were  attempted  to  make  up 
true  minutes  from  this  oral  evidence,  we  apprehend  that  the 
attempt  would  be  without  accurate  result.  At  the  meeting 
of  the  25th,  the  minutes  of  the  meeting  of  the  18th  were  ob- 
jected to  by  Griffith,  who  was  not  present  at  the  meeting  of 
the  18th  or  at  the  directors'  meeting  of  the  20th,  and  perhaps 
by  others.  The  evidence  of  the  witnesses  as  to  the  character  of 
the  objection  or  objections  made  to  the  minutes  of  the  meeting 
of  the  18th  is  also  conflicting.  No  evidence  discloses  any  af- 
firmative action  by  the  Lodge,  in  relation  to  the  obiection  to 
the  minutes  of  the  meeting  of  the  18th,  at  the  meeting  of  the 
25th.  No  motion  was  adopted  or  action  taken  rejecting  the 
minutes,  or  in  way  disapproving  them.  The  objections  made  to 
them  by  an  individual  member  or  members  seem  to  have  ended 
without  action  by  the  Lodge.  There  is  also  conflict  in  the 
evidence  as  to  who  prepared  the  minutes  of  the  meeting  of 
the  25th;  but,  without  endeavoring  to  reconcile  this  conflict, 
it  is  undisputed  that  they  were  signed  by  Bone,  councilor, 
and  Nichols,  secretary,  without  any  act  of  the  Lodge  disap- 
proving them.  The  minutes  of  the  meeting  of  the  25th  show 
the  following,  about  which  there  is  no  controversy  in  the  evi- 
dence: "On  motion  of  C.  C.  Griffith  that  the  Council  recon- 
sider the  transaction  of  sale  of  the  property  to  J.  E.  Renick. 
Motion  carried."  This  minute  goes  very  far  to  sustain  the 
contention  of  the  appellee  that  the  Lodge  had  a  previous 
transaction  in  relation  to  a  sale  of  property  to  Renick;  other- 
wise, there  would  have  been  nothing  to  reconsider.  Upon  the 
evidence  and  facts  appearing,  we  think  the  recorded  minutes  of 
the  meeting  of  the  18th  must  be  taken  as  showing  the  action 
of  the  Lodge  in  relation  to  the  sale  of  the  proi)erty  in  con- 
troversy. 

It  is  contended  that  the  record  discloses  that  no  legal  action 
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was  taken  by  the  board  of  directors  authorizing  the  making- 
of  the  deed.  Of  the  five  members  composing  the  board  of 
directors,  three  were  present  at  the  meeting  at  which  the  deed 
was  prepared  and  executed.  This  meeting  was  held  on  the 
20th  of  February.  Notice  of  this  meeting  was  sent  by 
Nichols,  secretary,  by  mail,  on  the  19th  of  February  to  the 
absentees,  and  in  reasonable  time  for  them  to  attend  the  meet- 
ing if  they  received  the  notice  by  due  course  of  mail..  The 
evidence  shows,  without  contradiction,  that  Craddock,  one  of 
the  absentees,  said  that  he  had  received  the  notice  but  could 
not  attend.  The  evidence  of  Griffith,  the  other  absentee,  was 
taken  on  behalf  of  the  Lodge.  After  carefully  examing  his 
evidence,  we  are  unable  to  say  that  it  shows  that  he  did  not 
receive  the  notice  in  time  to  attend  the  meeting.  He  was 
asked  when  he  received  the  notice,  and  answered:  "On  the 
19th  of  February."  This  witness  seems  to  have  had  in  mind 
the  two  meetings,  one  by  the  Lodge  on  the  18th  and  the 
other  by  the  board  of  directors  on  the  20th,  at  neither  of 
which  was  he  present,  and  to  have  confused  the  two  meetings 
in  some  of  his  answers. 

It  is  also  contended  that  the  notice  itself  was  insufficient, 
because  it  notified  the  members  of  a  meeting  to  make  ar- 
rangements to  raise  the  money  owing  to  Hopkins,  and  not 
to  make  sale  of  the  property.  The  raising  of  money  appears 
to  have  been  uppermost  in  the  mind  of  the  secretary,  who 
gave  the  notice,  and,  indeed,  the  raising  of  the  money  to  pay 
the  Hopkins  debt  seems  to  have  been  the  reason  which  prompt- 
ed the  action  of  the  Lodge  at  its  meeting  on  the  18th  of  Feb- 
ruary. One  way  to  accomplish  that  purpose  was  to  sell  the 
property.  The  by-laws  of  the  Lodge  and  the  rules  and  reg- 
ulations of  its  board  of  directors,  in  relation  to  notice  of 
meetings  of  its  board,  do  not  appear  in  the  record.  We 
cannot  say  that  the  notice  did  not  meet  every  requirement  of 
such  by-laws,  rules  or  regulations;  and  it  was  incumbent 
on  the  Lodge  to  show  that  the  action  of  the  board  was  ille- 
gal, else  the  presumption  that  the  deed  was  with  authority 
must  prevail.  It  does  not  appear  under  the  facts  presented 
that  the  action  of  the  board  was  illegal. 

The  record  disclosing  the  action  of  the  members  of  the 
Lodge  in  regular  meeting  assembled,  and  also  the  action  of 
the  board  of  directors,  it  is  unnecessary  to  discuss  the  ques- 
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tion  whether  or  not  the  action  of  both  bodies  was  neces- 
sary, or,  if  not,  the  action  of  which  body  was  proper  and 
binding  on  the  Lodge.  Bearing  upon  this  question,  however, 
see  Gashwiler  v.  Willis^  33  Cal.  11;  3  Thomp.  Corp.  sec- 
tion 3977;. section  83  Acts  1901;  Fidelity  Co.  v.  R.  R.  Co., 
supra;  Barr^s  Exm^s.  v.  McDonald^  3  Grat.  215. 

This  brings  us  to  the  consideration  of  the  other  ground 
alleged  for  setting  aside  the  deed — actual  fraud  in  its  pro- 
curement. Where  actual  fraud  is  relied  on  to  set  aside  a 
deed,  it  must  be  clearly  proved.  This  may  be  done  by  direct 
or  by  circumstantial  evidence,  or  by  both.  Board  of  Trus- 
tees V.  Blair,  45  W.  Va.  812;  Greer  v.  O'Brien,  36  W.  Va. 
277;  Parker  v.  Vale?itine,  27  W.  Va.  677;  Frank  v.  Zeigler, 
46  W.  Va.  614. 

Inadequacy  of  consideration  is  alleged.  The  estimates  of 
the  witnesses  of  the  cost  of  the  proi)erty  in  controversy,  in- 
cluding lot  and  improvements,  range  from  $2,200  to  $2,500. 
The  estimates  of  the  witnesses  of  the  actual  value  of  the 
property  range  from  $1,500  to  $3,500,  the  greater  number  of 
the  witnesses  placing  it  at  $3,000.  The  estimates  of  actual 
value  seem  to  be  based  principally  upon  the  present  rental 
value  under  existing  conditions.  The  upper  story  or  lodge 
room  had  at  the  time  of  the  sale  a  rental  value  of  about 
$288  per  year,  exclusive  of  use  by  the  Lodge  for  lodge 
purposes.  The  first  story  had  a  rental  value  of  about  $200 
per  year.  The  terms  of  purchase  by  Renick  were  $1,000, 
the  Lodge  retaining  the  second  story  with  privilege  to  rent 
it  to  others  for  the  period  of  five  years.  The  rental  value  to 
the  Lodge  of  this  story,  exclusive  of  use  by  the  Lodge,  for 
the  five  year  period  would  amount  to  about  $1,500,  thus 
making  a  total  consideration  of  about  $2, 500  which  the  Lodge 
received  or  will  receive.  No  actual  offer  or  proposition  to 
purchase  this  property  at  the  time  it  was  sold  is  shown,  other 
than  the  proposition  by  Renick.  The  Lodge  was  indebted 
to  Hopkins  in  excess  of  $600.  This  $600  debt  had  been  car- 
ried by  the  Lodge  for  some  time.  It  had  not  grown  less  in 
amount.  The  membership  of  the  Lodge  in  good  standing 
and  paying  dues  had  greatly  decreased.  Under  these  circum- 
stances, the  sale  was  made  to  Renick.  These  parties  were 
competent  to  contract,  and  entered  into  the  contract 
It  will  not  be  set  aside  in  a  court  of  equity  on  the  ground 
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of  inadequacy  of  consideration,  unless  the  inadequacy  be  so 
gross  as  to  shock  the  conscience  and  to  amount  to  proof  of 
fraud.  Courts  of  equity,  as  well  as  courts  of  law,  act  upon 
the  ground  that  every  person  who  is  not,  from  his  pe- 
culiar condition  or  circumstances,  under  disability,  is  en- 
titled to  dispose  of  his  property  in  such  manner  and 
upon  such  terms  as  he  chooses,  and  whether  his  bargains 
are  wise,  discreet  ^nd  profitable,  or  otherwise,  are  considera- 
tions not  for  courts  of  justice,  but  for  the  party  himself,  to 
deliberate  upon.  1  Story,  Eq.,  sect  ion  244;  Jones  v.  Degge^  84 
Va.  685;  LowtJier  Oil  Co.  v.  Guthrie,  52  W.  Va.  88;  Wood 
V.  Harmkon,  41  W.  Va.  376;  Eeese  v.  Kittle,  56  W.  Va. 
269. 

It  is  clear  that  the  deed  cannot  be  set  aside  on  the  ground 
of  inadequacy  of  consideration.  This  is  conceded  by  the 
brief  of  counsel  for  the  Lodge.  Inadequacy  of  consideration, 
although  not  so  gross  as  to  shock  the  conscience  or  amount 
to  proof  of  fraud,  may  nevertheless  be  considered  with  other 
evidence  or  circumstances  in  determining  the  question  of 
fraud.  14  Am.  &  Eng.  Enc.  Law  516.  What  evidence  in 
this  record  shows  actual  fraud  in  the  procurement  of  the  deed 
mentioned?  The  bill  alleges  that  the  "deed  was  obtained  by 
said  J.  E.  Renick,  with  the  assistance  of  John  Nichols,  for 
the  purpose  of  obtaining  the  title  to  plaintiff's  property  with- 
out paying  a  just  and  adequate  consideration  for  the  same, 
and  thereby  defrauding  plaintiff  of  its  property."  Where 
is  the  proof  of  this  allegation?  We  are  unable  to  point  to  it 
in  this  record. 

It  is  said  that  John  Nichols,  secretary,  did  not  enter  cor- 
rectly the  minutes  of  the  meetings  of  the  Lodge  held  on  the 
18th  and  25th  of  February;  but,  as  we  have  seen,  those  min- 
utes stand  duly  signed  as  the  minutes  of  the  Lodge  unimpeached 
by  action  of  the  Lodge.  It  is  also  said  that  Nichols  urged  haste 
in  consummating  the  sale,  and  declared  on  the  day  of  the  direc- 
tors' meeting  that  something  would  have  to  be  done,  or  that  the 
property  would  go  for  $600.  The  acts  and  conduct  of  Nichols, 
secretary , may  have  manifested  a  desire  to  speedily  consummate 
the  sale,  laboring  perhaps  under  the  fear  of  dire  consequences 
from  the  enforcement  of  the  Hopkins  debt.  It  is  not  shown  that 
the  acts  and  conduct  of  Nichols  were  prompted  by  an  improx)er 
motive,  or  were  not  in  good  faith.     In  the  matter  of  haste, 
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Nichols  does  not  stand  alone.  Other  members  of  the  Lodge, 
and  perhaps  all  the  members  present  at  the  meeting  of  Feb- 
ruary 18th,  manifested  a  like  desire  to  consummate  a  sale. 
The  date  of  the  meeting  of  the  board  of  directors  was  fixed 
for  the  20th,  at  the  meeting  of  the  Lodge  on  the  18th,  not  by 
Nichols,  but  by  another  member.  We  cannot  impute  im- 
proper motives  to  Nichols  from  his  conduct  and  declarations, 
or  to  the  other  members  of  the  Lodge  from  their  conduct 
and  declarations. 

We  have  examined  this  record  for  proof  of  fraud  on  the 
part  of  Eenick,  and  find  nothing  substantial  or  conclusive  in 
that  regard.  One  witness  was  produced  who  said  that  he  was 
asked  by  Renick  to  "talk  in  favor  of  him  getting"  the  prop- 
erty, but  no  terms  were  mentioned,  no  price  named,  at  that 
time.  It  is  not  shown  that  this  witness  acted  according  to 
that  request.  On  the  contrary,  he  said  that  he  did  not.  The 
evidence  of  this  witness,  at  most,  cannot  be  construed  as 
raising  more  than  a  mere  suspicion  of  fraud,  if  it  is  even  suf- 
ficient for  that  purpose.  Fraud  cannot  be  established  alone 
by  proof  of  circumstances  raising  only  a  suspicion  of  fraud; 
but  the  evidence  and  circumstances  must  be  of  such  character 
as  to  clearly  establish  the  fraud.     1  Story  Eq.,  section  190. 

The  circuit  court  weighed  the  evidence  and  circumstances 
appearing  in  this  record,  and  determined  the  conflicts  therein 
in  favor  of  the  appellee.  The  decree  appealed  from  carries 
with  it  the  presumption  of  correctness.  Having  examined 
this  record,  we  are  clearly  of  the  opinion  that  the  circuit 
court  was  fully  justified  in  its  determination  of  this  case. 
The  action  of  the  Lodge  in  selling  the  property  was  perhaps 
hasty.  It  may  have  been  an  instance  of  acting  in  haste  and 
repenting  at  leisure;  but  we  find  no  sufficient  evidence  to  sus- 
tain the  allegations  of  fraud  in  the  transaction. 

The  decree  of  the  circuit  court  is  affirmed. 

Ajfftrmed. 
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CHARLESTON 
Herold  et  al.  v>  Craig.  ao    ssa 

[f66       67 

Submitted  February  9,  1906.     Decided  April  10,  1906. 

1.  Pabtition — Sale — Wften  Decreed. 

A  sale  of  real  estate  in  a  partition  suit  cannot  be  decreed,  unless 
it  affirmatively  appears  in  the  record  that  partition  cannot  be 
conveniently  made  and  that  the  interests  of  the  parties  en- 
titled to  such  real  estate  will  be  promoted  by  a  sale  thereof,  (p. 
356.) 

2.  Equity — Evidence — Ex  Parte  Affidavit. 

An  ex  parte  affidavit  offered  by  one  party  cannot,  over  the  objec- 
tion of  the  adverse  party,  be  considered  by  the  court  upon  the 
hearing  of  a  chancery  cause  upon  its  merits,  in  the  determination 
of  the  issues  raised  by  the  pleadings,  where  there  has  been  no 
previous  consent  that  such  affidavit  may  be  so  considered,  and  no 
consent  to,  or  waiver  of  notice  of.  the  taking  of  such  affidavit, 
(p.  356.) 

3.  Same — Consent  Decree, 

A  draft  of  a  consent  decree,  agreed  to  and  signed  out  of  court  by 
the  parties  to  a  pending  cause,  cannot  be  entered  as  a  consent 
decree,  if  at  the  time  such  draft  is  offered  for  entry  consent 
thereto  is  withdrawn,  and  its  entry  is  objected  to  by  one  of  the 
parties  who  signed  it  and  who  will  be  materially  affected 
thereby,     (p.  358.) 

Appeal  from  Circuit  Court,  Nicholas  County. 
Bill  by  Henry  W.  Herold  and  others  against  James  S. 
Craig.     Decree  for  plaintiffs,  and  defendant  appeals. 

Reversed  a/nd  Remanded, 

A.  W.  CoRLEY  and  Brown,  Jackson  &  Knight,  for  appel- 
lant. 

Aldbrson  &HoRAN,LiNN,BrRNE&  Cato,  and  Mollohan, 
McClintic  &  Mathews,  for  appellees. 

Cox,  Judge: 

This  partition  suit  was  instituted  by  Henry  W.  Herold,  J. 
A.  Mearns,  John  D.  Alderson,  Allen  Rader  and  A.  W.  Bob- 
bitt  against  James  S.  Craig,  in  the  circuit  court  of  JSicholas 
county,  and  such  proceedings  were  had  therein  that  a  decree 

2S 
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for  sale  of  the  lots  mentioned  in  the  bill  was  entered.     From 
this  decree  defendant  Craig  appeals. 

The  bill  alleges  that  certain  lots  of  land  in  the  town  of 
Summersville  are  owned  jointly  and  in  fee  by  the  plaintiffs 
and  defendant,  in  the  following  undivided  interests  :  Rader 
one- twelfth,  Bobbitt  one-twelfth,  each  of  the  other  plaintiffs 
one-sixth,  and  the  defendant  one-third;  that  there  is  upon  the 
lots  a  building  erected  for  school  purposes,  which  is  not  suit- 
able for  any  other  purpose,  and  is  of  greater  value  than  the 
residue  of  the  lots;  that  the  lots  cannot  be  conveniently  par- 
titioned among  the  owners  thereof;  that  the  interests  of  those 
entitled  to  the  lots  and  their  proceeds  will  be  promoted  by  a 
sale  and  distribution  of  the  proceeds;  and  prays  that  a  sale 
of  the  lots  and  distribution  of  the  proceeds  be  decreed,  and 
for  general  relief. 

Defendant  Craig  answered  the  bill,  admitting  ownership  of 
the  lots  to  be  as  alleged  in  the  bill  and  that  the  building  on 
the  lots  was  erected  for  school  purposes,  and  denying  that 
the  building  is  iiot  suitable  for  any  other  than  school  pur- 
poses or  that  it  is  of  greater  value  than  the  residue  of  the 
lots,  and  denying  that  the  lots  are  not  susceptible  of  conven- 
ient partition  or  that  the  interests  of  those  entitled  thereto 
or  to  the  proceeds  thereof  will  be  promoted  by  a  sale  and  dis- 
tribution of  the  proceeds,  and  asking  that  the  property  be 
maintained  for  school  purposes  according  to  the  original  in- 
tention of  the  parties,  or  that  the  lots  be  partitioned  in  kind. 
No  depositions  were  taken  in  the  cause.  The  exact  quantity 
of  land  contained  in  these  lots  does  not  appear  by  the  bill, 
but  the  quantity  is  stated  in  the  i)etition  for  appeal  to  be 
3  1-4  acres. 

On  the  28th  day  of  January,  1905,  the  plaintiffs  moved  the 
court  for  the  entry  of  the  following  paper  as  a  consent  decree 
in  the  cause:  ''H.  W.  Herold,  et  als,  pltffs.,  versus  James  S. 
Craig,  deft.  In  Chancery.  This  cause  came  on  this  day  to 
be  heard,  upon  plaintiff's  bill,  defendant's  answer  and  plain- 
tiff's replication  thereto,  exhibits  filed,  former  orders  and  de- 
crees herein  entered,  and  it  is  agreed  by  all  the  parties,  and 
is  adjudged,  ordered  and  decreed  by  agreement  as  aforesaid, 
that  A.  J.  HorAn,  who  is  hereby  appointed  a  special  com- 
missioner for  the  purpose  shall  on  some  court  day,  for  said 
county,  sell  at  public  auction  the  real  estate  in  the  bill  and 
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proceedings  mentioned  for  cash,  to  the  highest  bidder,  at  the 
front  door  of  the  court  house  of  said  county,  after  first  giv- 
ing notice  of  the  time,  terms  and  place  of  sale  by  notice  pub- 
lished o7ie  a  week  for  four  successive  weeks  in  the  Nicholas 
Chronicle,  a  weekly  newspaper  published  in  said  county;  and 
said  commissioner  shall  report  his  proceedings  hereunder  to 
court,  in  order  to  a  further  decree.  But  before  making  said 
sale  said  commissioner  shall  execute  before  the  clerk  a  bond 
with  approved  security,  in  the  penalty  of  $3000.00  and  con- 
ditioned according  to  law.  And  plaintiff  J.  A.  Mearns  is  di- 
rected to  pay  to  the  parties  to  this  suit  and  entitled  thereto 
the  sum  of  One  Hundred  and  Fifty  Dollars,  and  interest  of 
rent  money  in  his  hands  according  to  their  respective  inter- 
ests, to-wit:  To  James  S.  Craig  one-third,  to  H.  W.  Herold 
and  John  D.  Alderson  one-sixth  each,  to  Allen  Rader  and  A. 
Bobbitt  each  a  twelfth;  and  reserving  a  one-sixth  his  inter- 
est. The  undersigned,  the  parties  to  the  above  styled  suit, 
hereby  agree  that  the  circuit  court  of  said  county  of  Nicho- 
las, shall  enter  the  above  decree  at  its  next  term,  this  Janua- 
ry 14th,  1905.  Allen  Rader,  by  John  D.  Alderson.  A.  W. 
Bobbitt,  by  Alderson  &  Horan,  his  attorneys.  John  D.  Al- 
derson, H.  W.  Herold,  J.  A.  Mearns,  James  S.  Craig." 

To  the  entry  of  this  paper  as  a  consent  decree,  the  defend- 
ant Craig  filed  his  objections  in  writing,  and  in  support 
thereof  his  affidavit,  stating  that  the  paper  asked  to  be  enter- 
ed as  a  consent  decree  was  signed  by  him  in  great  haste,  with- 
out mature  deliberation  and  without  opportunity  to  con- 
sult his  attorneys.  The  plaintiffs,  in  support  of  the 
motion  to  enter  said  paper  as  a  consent  decree,  filed 
the  affidavit  of  J.  A.  Mearns,  stating  matters  tending  to 
show  that  there  was  no  great  haste  or  lack  of  mature 
deliberation  on  the  part  of  Craig  in  signing  said  paper,  and 
that  the  real  estate  mentioned  in  the  bill  is  not  susceptible  of 
convenient  partition,  and  that  the  interests  of  those  entitled 
thereto  or  to  the  proceeds  thereof  will  be  promoted  by  a  sale 
and  distribution  of  the  proceeds.  By  his  objections  in  writ- 
ing, the  defendant  also  objected  to  the  consideration  of  said 
pai)er,  and  of  the  affidavit  of  Mearns,  upon  the  merits  of  the 
cause,  and  objected  to  the  hearing  of  the  cause.  The  decree 
complained  of  recites,  among  other  things,  that  the  cause -was 


366  Herold  v.  Craig.  [59 

heard  upon  said  pax>er  offered  as  a  consent  decree,  and  uix>n 
said  affidavits. 

The  paper  offered  was  not  entered  as  a  consent  decree;  but 
the  decree  which  was  entered  directed  a  sale  of  the  lots  for 
cash,  substantially  in  accordance  with  the  provisions  of  said 
paper.  The  question  then  is;  Was  the  decree  complained  of 
justified  by  the  state  of  the  record  at  the  time  of  its  entry  ? 
Issues  were  made  between  the  plaintiffs  and  the  defendant  as 
to  whether  or  not  the  lots  were  susceptible  of  convenient  par- 
tition, and  as  to  whether  or  not  the  interests  of  those  entitled 
to  the  lots,  or  to  the  proceeds  thereof,  will  be  promoted  by  a 
sale  and  distribution.  It  is  settled  by  a  long  line  of  decis- 
ions, in  the  State  and  in  Virginia,  that  the  common  law  right 
of  partition  in  kind  cannot  be  refused  because  of  the  provis- 
ions of  our  statute,  section  3,  chapter  79,  Code,  unless  it  af- 
firmatively appears  that  partition  cannot  be  conveniently 
made,  and  that  the  interests  of  the  parties  will  be  promoted 
by  a  sale  of  the  property.  Croston  v.  McUe^  66  W.  Va.  205, 
(49  S.  E.  136);  Steivart  v.  Tennant,  52  W.  Va.  669;  Robe^^U, 
V.  Coleman^  37  W.  Va.  143;  and  other  cases;  CwrtisY.  Sneed^ 
12  Grat.  260;  Cox  v.  McMuUin,  14  Grat.  82;  Howery  v. 
Iielrm,  20  Grat.  1;  ZirUe  v.  McCue,  26  Grat.  532.  These 
two  essential  facts  must  affirmatively  appear  in  the  record, 
before  a  decree  of  sale  can  be  entered.  They  did  not  appear 
by  the  pleadings,  because  the  existence  of  these  facts  were 
put  in  issue  by  the  pleadings.  These  facts  did  not  appear  in 
any  way,  unless  the  affidavit  of  Mearns  could,  over  the  objec- 
tion of  the  defendant,  have  been  considered  for  that  purpose, 
or  unless  the  paper  offered  as  a  consent  decree  could  have 
been  considered  and  was  sufficient  for  that  purpose. 

The  affidavit  was  ex  parte.  It  was  filed  in  support  of  a 
motion  to  enter  the  paper  offered  as  a  consent  decree.  It 
was  objected  to  by  the  defendant.  No  consent  to  its  consid- 
eration, in  the  determination  of  the  issues  raised  by  the  plead- 
ings, and  no  consent  to,  or  waiver  of  notice  of  its  taking  was 
shown.  The  question  here  presented  does  not  involve  the 
right  to  have  an  ex  parte  affidavit  considered  upon  a  motion 
to  grant  or  dissolve  an  injunction,  or  in  support  of  or  oppo- 
sition to  any  interlocutory  application,  but  the  right  to  have 
this  ex  pa/rte  affidavit  considered  by  the  court  upon  the  mer- 
its of  the  cause,  in  the  determination  of  the  issues  raised  b^* 
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the  pleadings.  Our  statute,  section  35,  chapter  130,  Code,  is 
conclusive  as  to  this  question.  It  provides  that  reasonable 
notice  shall  be  given  to  the  adverse  party  of  the  time  and 
place  of  taking  every  deposition.  As  said  by  Dr.  Minor, 
concerning  the  like  Virginia  statute,  it  leaves  nothing  to  in- 
ference as  to  the  necessity  for  notice.  4  Minor's  Inst.  844. 
See  also  2  Barton  Ch,  Pr.  §  220;  1  Hogg's  Eq.  Proceed.  § 
480;  2  Cyc.  35,  note  1;  Peterscm  v.  Aiikroin,  25  W.  Va.  56; 
Lewis  V.  Bacon^  3  Hen.  &  Munf.  89;  Blincoe  v.  Berkeley^ 
1  Call  405;  Stuhhs  v.  Burwell,  2  Hen.  &  M.  536.  It  is  clear 
that  the  affidavit  could  not  properly  have  been  considered  by 
the  court  in  the  determination  of  the  issues  raised  by  the 
pleadings,  under  the  circumstances  appearing. 

It  is  contended  that  it  was  proper  for  the  court  to  consider 
the  paper  ojffered  as  a  consent  decree  as  an  agreed  statement 
of  facts,  and  that  as  such  the  paper  was  sufficient  to  sustain 
the  decree.  It  is  also  contended  that,  while  the  decree  enter- 
ed does  not  purport  to  be  a  consent  decree,  it  should  be  so 
treated,  as  it  embodies  substantially  the  provisions  of  the 
paper.  We  do  not  think  that  the  paper  could  have  been  con- 
sidered as  an  agreed  statement  of  facts.  It  does  not  purport 
to  be  an  agreed  statement  of  facts.  Likewise,  it  does  not  pur- 
port to  be  an  agreement  of  compromise  of  the  matters  in  con- 
troversy in  the  cause.  But  it  purports  to  be,  and  is,  solely 
an  agreement  that  the  paper  shall  be  entered  as  the  decree  of 
the  court.  The  paper  contains  no  words  relating  to  the  con- 
venience of  partition,  or  to  the  promotion  of  the  interests  of 
the  parties  by  sale  and  distribution.  If  the  paper  could  have 
been  considered  as  an  agreed  statement  of  facts,  it  is  without 
substance,  and  without  facts  upon  which  to  determine  the  is- 
sues. 

As  the  decree  entered  embodies  substantially  the  jjrovis- 
ions  of  the  paper  offered  as  a  consent  decree,  it  may  be  true 
that  the  defendant  cannot  be  said  to  have  been  prejudiced  by 
the  decree,  if  the  paper  should  have  been  entered  as  a  consent 
decree.  This  brings  us  to  the  question:  Should  the  paper  have 
been  entered  as  a  consent  decree?  Tliis  paper  is  a  draft  of 
a  consent  decree  agreed  to  and  signed  out  of  court,  before 
the  hearing  of  the  cause,  by  the  parties.  When  offered  by 
the  plaintiffs  for  entry,  the  consent  of  the  defendant  was  with- 
drawn, and  its  entry  objected  to  by  him.     A  number  of  cases 
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may  be  found  holding  that  a  party  may  withdraw  consent, 
before  entry  of  a  decree,  for  inadvertence,  misapprehension, 
or  fraud;  but  whether  or  not  a  party  may  so  withdraw  his 
consent  arbitrarily  and  without  cause,  is  a  different  question. 
The  latest  English  case  upon  this  subject  which  has  come  un- 
der our  notice,  and  which  refers  to  the  previous  English 
cases,  is  Uarcey  v.  Croydon  Union  Rural  Sanitary  Author- 
ity^ decided  on  appeal  in  1884,  26  Ch.  Div.  Law  Rep.  249. 
Cotton,  L.  J.,  in  the  course  of  his  opinion  in  that  case,  said: 
"There  being,  however,  no  authority  which  is  binding  on  us 
to  the  contrary,  we  must  decide  according  to  what  we  think 
the  right  course,  and  it  must  be  understood  henceforth  to  be 
the  rule  that  a  consent  given  by  the  authority  of  the  client 
cannot  be  arbitrarily  withdrawn."  With  this  view  Lord 
Coleridge  agreed.  Upon  the  subject  under  discussion,  see 
also  2  Daniels  Ch.  PI.  &  Pr.  974;  Royt  v.  Jesse,  3  Ch.  Div. 
177;  Dwvis  v.  Davis,  13  Ch.  Div.  861;  Coultas  v.  Green,  43 
111.  277;  Horton  v.  Baptist  Church,  etc.,  5  Vt.  309.  In  the 
English  case  first  mentioned,  no  previous  authority  is  cited 
to  sustain  the  holding  of  the  court.  In  fact,  the  opinion 
states  that  the  holding  is  without  previous  binding  authority, 
and  that  the  rule  announced  is  to  be  the  rule  henceforth. 
How  far  the  announcement  of  the  rule  in  that  case  was  con- 
trolled by  the  English  system  of  equity  procedure,  which 
differs  from  our  system  in  many  respects,  we  are  unable  to 
say.  We  are  cited  to  the  exhaustive  opinion  on  the  subject 
of  consent  decrees  delivered  by  Judge  Green  for  this  Court 
in  the  case  of  Marion  v.  Fahy,  11  W.  Va.  482,  wherein  it  is 
said:  '*The  entry  of  a  consent  decree  is  a  statement  on  the  re- 
cord, not  that  theretofore  the  parties  agreed  to  enter  such  a 
decree,  but  that  they  now  (when  the  decree  is  entered)  consent 
to  its  entry.  And  if  they  do  not  when  it  is  to  be  entered,  con- 
sent to  the  court's  entering  it,  it  cannot  be  so  entered."  The  rule 
announced  by  this  Court  in  that  case  sieems  to  us  to  be  sus- 
tained by  sound  reasoning.  Suppose,  for  illustration,  that  a 
draft  of  a  consent  decree,  which  purports  to  have  been  agreed 
to  and  signed  by  the  parties,  is  offered  for  entry,  and  one  of 
the  parties  objects  and  says  that  he  did  not  agree  to  or  sign 
such  draft,  or  that  if  he  did  agree  to  and  sign  it  he  did  so 
inadvertently  Dr  under  misapprehension,  or  that  his  agree- 
ment was  procured  by  fraud.      In  this  manner,  new  contro- 
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versies,  foreign  to  the  controversies  raised  by  the  pleadings, 
are  encountered.  These  new  controversies  are  often  as  im- 
I)ortant  as  the  controversies  raised  by  the  pleadings.  It  does 
not  seem  reasonable  that  the  court  may  proceed  to  try  and 
determine  these  new  controversies,  in  an  irregular  and  infor- 
mal way,  without  pleadings,  and,  compel  the  entry  by  con- 
sent of  a  decree  to  which  one  of  the  parties  does  not  then 
consent.  The  result  of  such  a  determination  would  practically 
be  to  compel  the  specific  performance  of  the  agreement  to  en- 
ter such  draft  as  a  consent  decree,  without  formality  and 
without  pleadings.  The  entry  of  a  consent  decree  requires 
the  sanction  or  assent  of  the  court.  Hoemer  v.  Neuma7u  et 
aL^  26  Fed.  Rep.  332.  Parties  may  agree  out  of  court  as 
they  choose;  but  the  entry  of  a  consent  decree  requires  con- 
sent to  its  entry  by  the  parties,  and  the  sanction  or  assent  of 
the  court,  at  the  time  of  its  entry;  and  if  one  of  the  parties 
who  will  be  materially  affected  thereby  withdraws  his  consent 
and  objects  to  its  entry  at  the  time  it  is  offered,  it  cannot  be 
entered.  This  is  the  principle  stated  by  Judge  Green  for  this 
Court.  It  seems  to  us  that  it  is  the  safer  practice.  This  view 
leaves  the  parties  free  to  agree  as  they  may  choose  without 
consent  of  the  court,  and,  if  controversy  arises,  to  litigate 
the  validity  of  their  agreement  in  any  proper  way.  We 
therefore  hold  that  the  said  paper  offered  as  a  consent  decree 
was  not  sufficient  to  sustain  the  decree  complained  of;  that 
the  paper  should  not  have  been  entered  as  a  consent  decree, 
under  the  circumstances  existing  at  the  time  it  was  offered; 
and  that  the  decree  complained  of  cannot  be  treated  as  aeon- 
sent  decree.  What  we  have  said  does  not  apply  to  a  consent 
decree  actually  entered  by  consent  of  the  parties  and  with  the 
sanction  and  assent  of  the  court.  Upon  that  subject,  see  Ma- 
rion V.  Fahy^  supra;  Dohs  v.  Tyack,  14  How.  297. 

It  is  unnecessary  to  discuss  any  other  ground  advanced  for 
reversing  the  said  decree.  For  the  reasons  stated,  the  decree 
complained  of  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  The  proper  further  proceedings  in  the 
cau^  are  indicated  by  the  opinion  of  this  Court  in  the  case 
of  Stewart  v.  Tennant^  supra. 

He  versed,     Heinan ded. 
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CHARLESTON 

Kennbwbg  Co.  v.  Milet. 

Submitted  January  31,  1906.     Decided  April  10,  1906. 

1.     Trial— Directing  Verdict. 

Where  a  case  depends  on  the  weight  of  evidence  and  deductions 
from  it.  and  conflicting  evidence  and  credit  of  witnesses,  the  court 
should  not  instruct  a  verdict,     (p.  362.) 

Error  to  Circuit  Court,  Hardy  County. 

Petition  by  the  Kenneweg  Company  and  others  a^inst 
John  R.  Miley.  Judgment  for  plaintiffs,  and  defendant 
brings  error. 

Reversed. 

H.  B.  GiLKESON,  for  plaintiff  in  error. 

Benjamin  Dailey,  M.  W.  Gamble,  and  C.  W.  McCauley, 

for  defendants  in  error. 

Brannon,  Judge  : 

The  Kenneweg  Company  and  other  creditors  of  John  R. 
Miley  levied  certain  executions  against  him  upon  a  stock  of 
goods  as  his  property.  J.  Watson  Miley  executed  a  suspend- 
ing bond  and  a  forthcoming  bond  and  claimed  that  said  stock 
of  goods  was  his  property  and  not  liable  for  the  debts  of 
John  K.  Miley.  Then  the  Kenneweg  Company  and  other 
creditors  filed  a  petition  in  the  circuit  court  of  Hardy  county 
asserting  the  liability  of  said  property  to  their  execution  and 
asking  that  the  court  make  an  order  requiring  J.  Watson 
Miley  to  appear  and  state  the  nature  of  his  claim  to  said 
property  and  maintain  or  relinquish  the  same,  and  the  court 
made  such  order,  and  when  J.  Watson  Miley  appeared  the 
court  stated  as  the  issue  whether  the  stock  of  goods  was  the 
I)roperty  of  John  R.  Miley  or  J.  Watson  Miley  and  made 
the  creditors  plaintiffs  in  the  issue.  This  issue  was  tried  by 
the  jury,  and  on  the  trial  the  court  instructed  the  jury  that 
the  evidence  did  not  warrant  a  verdict  for  the  defendant,  and 
reciuired  it  to  find  for  the  plaintiffs,  and  the  jury  did  so,  and 
the  court  gave  judgment  that  the  property  at  the  time  of  said 
levy  was  the  property  of  John  R.  Miley  and  subject  to  the 
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levy  of  said  execution.    J.  Watson  Miley  brought  the  case 
to  this  Court  on  writ  of  error. 

The  only  question  of  moment  in  this  case  is  one  purely  of 
fact.  Was  the  stock  of  goods  the  property  of  John  R.  Miley 
or  J.  Watson  Miley?  It  was  purchased  from  S.  L.  Harper 
in  the  name  of  J.  Watson  Miley;  but  the  creditors  claim  he 
was  a  mere  figure-head,  and  that  the  purchase  was  really  for 
John  R.  Miley,  and  that  it  was  his  stock  of  goods,  and  that 
the  business,  though  carried  on  in  the  name  of  J.  Watson 
Miley,  was  really  the  business  of  his  older  brother,  John  R. 
Miley,  who  was  a  man  of  extensive  business,  but  had  met 
with  business  disaster,  and  was  utterly  insolvent,  and  that  the 
purchase  and  transaction  of  the  business  in  the  name  of  J. 
Watson  Miley  was  a  sham  to  protect  the  property  and  busi- 
ness from  the  pursuit  of  John  R.  Miley's  creditors.  A  great 
number  of  witnesses  were  examined,  a  great  number  of  facts 
and  circumstances  were  given  in  evidence;  the  evidence  was 
materially  conflicting  in  vital  matters;  and  not  only  this,  but 
the  credit  of  witnesses  was  deeply  involved.  The  versions 
of  John  R.  Miley  and  J.  Watson  Miley  as  witnesses  were  in 
the  case,  and  their  credit  involved.  The  manager  of  the  store 
business,  Shearer,  whose  evidence  was  vital  in  the  case,  nec- 
essarily so,  because  he  conducted  the  store  business,  was  a 
witness.  Not  only  was  his  credit  involved  from  the  nature 
of  the  case,  but  his  general  reputation  for  truth  and  veracity 
was  attacked  and  a  number  of  witnesses  introduced  as  to  it. 
I  think  this  statement  is  enough  at  once  to  show  that  the  case 
was  one  peculiarly  appropriate  for  a  jury.  It  is  useless  to 
detail  evidence  and  circumstances.  It  is  enough  to' say  that 
the  decision  of  the  court  depended  on  the  quantity  and  weight 
of  evidence  and  inferences  to  be  deduced  from  facts  and  cir- 
cumstances, numerous  and  varied  in  kind,  and  depended  upon 
their  weight,  that  is,  jury  questions.  Smith  v.  Railroad^  48 
W.  Va.  69.  Then,  too,  the  evidence  was  highly  conflicting. 
Especially  reflect  that  Shearer's  evidence  was  assailed  and 
witnesses  introduced  to  impeach  him  were  equivocal  in  their 
evidence,  and  the  force  of  their  evidence  depended  very 
largely  upon  their  faces,  countenances,  demeanor,  reluctance 
and  emphasis,  which  could  be  judged  of  only  by  the  jury. 
Scarcely  any  case  was  more  appropriate  for  a  jury.  We  can- 
not think  that  the  court  carried  out  legal  principles  in  with- 
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drawing  the  case  from  the  jury.     In  White  v.  Breicing  Co,^ 
51  W.  Va.  259,  it  is  held  that  a  court  may  instruct  a  verdict 
where  the  evidence  plainly  and  decidedly  preponderates;  but 
at  the  same  time   it  put  in  the  precautionary  point,  "If 
the  material  facts  are  doubtful  and  a  verdict  for  either  party 
would  be  sustained,  the  circuit  court  should  not  instruct  the 
jury  to  find  against  such  party."     It  is  very  difficult,  in  prac- 
tice, to  lay  down  in  words  just  where  a  court  may  strike  out 
evidence  or  instruct  a  verdict.     Each  case  depends  upon  itself 
largely.     This  difficulty  is  well  stated  by  Judge  Sanders  in 
Cobh  V.  Glenn  Bocyin  and  Lumber  Co.^  57  W.  Va.  49,  where 
many  of  the  authorities  are  discussed.    Some  of  the  cases  there 
cited  say  that  wherever  the  evidence  tends  in  a  fairly  appre- 
ciable degree  to  sustain  a  plaintiff  or  defendant,  the  court 
should  not  strike  out  the  evidence  or  instruct  a  verdict.   That 
case  holds  what  is,  I  think,  the  true  test,  that  is  whether  the 
court  should  set  aside  a  verdict  in  favor  of  the  party  against 
whom  the  verdict  is  instructed.     In  Manns- Bruniiig  Shoe  Co. 
V.  Prince^  51  W.  Va.  510,  w^e  held  that  "A  verdict  which,  on 
the  fixed  facts  of  the  case,  is  contrary  to  law,  must  be  set 
aside."     But  what  are  the  fixed  facts  of  this  case?     Are  they 
indisputable   under  the  evidence?     Cannot  men  reasonably 
differ  about  them?    Test  this  case  by  these  principles.     We 
say  that  the  questions  of  fact  solving  this  case  are  severely 
involved  under  the  evidence.     Especially  we  add,  as  a  matter 
of  decided  emphasis  in  this  Court,  that  the  evidence  is  con- 
flicting,   not  merely  upon  clashing  circumstances,  but  the 
credit  of  the  witnesses  is  involved.     We  cannot  say  under  the 
peculiar  character  of  the  evidence  of  witnesses  assailing  the 
general  reputation  for  truth  and  veracity  of  Shearer,  whether 
he  is  to  be  believed  or  not,  their  evidence  being  equivocal  and 
indefinite;  but  jurors  face  to  face  with  the  witnesses,  face  to 
face  with  Shearer,  could  judge  as  we  cannot.     Granting  that 
if  it  were  a  question  of  mere  preponderance,  this  Court  might 
take  up  the  scales  and  weigh  the  evidence  and  say  whether  it 
greatly  and  decidedly  preponderated  for  the  creditors;  yet 
when  the  credit  of  the  witnesses  is  involved,  not  only  of  the 
two  jVIileys,  but  especially  of  Shearer,  our  path  would  go 
through   the   forest   of    uncertainty.     This   is   for   a    jury. 
Ycning  v.  Bailroad,  44  W.  Va.  218.     We  are  unable  to  say 
what  w  as  proven  in  this  case,  and  in  view  of  another  trial 
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-we  desire  to  be  understood  as  saying  that  we  do  not  express 
an  opinion  on  the  evidence,  because  we  say  that  it  is  a  proper 
case  for  the  decision  of  a  jury. 

The  deposition  of  J.  Watson  Miley  was  introduced  in  the 
case  by  the  plaintiffs.  We  think  there  is  no  error  in  this. 
It  was  given  in  another  case  in  which  the  debts  of  John  R. 
Miley  were  being  ascertained,  and  in  which  he  filed  a  claim, 
and  it  involved  matters  involved  in  this  suit,  and  it  was  ad- 
missible as  admissions  by.  J.  Watson  Miley  proper  to  go  be- 
fore the  jury. 

Therefore,  we  reverse  the  judgment,  set  aside  the  verdict 
and  remand  the  case  for  a  new  trial. 

Reversed. 


CHARLESTON 

Hopkins  v.  Prichard. 

Submitted  January  30,  1906.     Decided  April  10,  1906. 

1.  Appeal — Interlocutory  Der.ree—  Matters  Reviewable. 

When  an  interlocutory  decree  is  rendered  in  a  canse  which  so 
far  settles  the  principles  of  the  cause  as  to  make  the  decree  ap- 
pealeable,  and  subsequent  decrees  carrying  out  the  principles  so 
settled,  are  entered  in  the  cause,  an  appeal  from  such  interlocu- 
tory decree  alone,  will  not  bring  up  for  review  such  subsequent  de- 
crees, although  the  same  were  entered  long  prior  to  the  granting 
of  such  appeal,     (p.  306.) 

2.  SAMK—Reversal-^Effect, 

After  the  reversal  of  the  interlocutory  decree  on  such  appeal,  the 
subsequent  decrees  mentioned  not  having  been  set  aside,  reversed, 
or  corrected  by  bill  of  review,  appeal,  or  otherwise,  the  same  re- 
main firm  and  valid,  although  inconsistent  with  the  judgment  of 
this  Court  in  reversing  the  first  mentioned  decree,     (p.  308.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  J.  C.  Hopkins  against  R.  H.  Prichard  and  others. 
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Decree  for  plaintiff,  and  defendants  Harvey, Hagen  &  Co.  ap- 
peal. 

Heversed, 

Wallace  &  Fttzpatrick,  for  appellants. 
Vinson  &  Thompson,  for  appellee. 

MoWhorter,  President: 

This  cause  was  here  once  before,  brought  to  this  Court  by 
L.  H.  Burks  who  had  come  into  the  cause  by  petition 
claiming  prior  liens  on  certain  lands  sought  to  be  sold,  and 
appealing  from  a  decree  entered  on  the  7th  day  of  July, 
1898.  See  51  W.  Va.  885,  41  S.  E.  347.  The  decree  then 
appealed  from  referring  to  the  report  of  Thomas  R.  Shep- 
herd, commissioner,  filed  on  the  28th  day  of  May,  1898,  and 
the  exceptions  thereto  of  L.  H.  Burks  says:  ''And  the 
Court  having  maturely  considered  the  exceptions  to  said  re- 
port and  the  questions  of  law  arising  upon  the  ownership  of 
the  lands  reported  to  be  held  by  R.  H.  Prichard,  in  his  indi- 
vidual capacity  and  as  trustee,  submitted  to  the  Court  by 
commissioner  Shepherd,  is  of  the  opinion  that  the  several 
tracts  of  land  shown  by  the  commissioner  and  by  the  record 
in  this  cause  to  have  been  standing  in  the  name  of  R.H.Prich- 
ard,  trustee,  and  R.  H.  Prichard  at  the  time  of  the  levying 
of  the  attachments  mentioned  and  described  in  this  cause  were 
purchased  by  R.  H.  Prichard  with  his  individual  assets,  and 
that  the  same  were  not  purchased  with  the  partnership  funds 
of  Burks  &  Prichard  for  partnership  purposes,  and  that 
there  is  therein  no  resulting  trust  in  favor  of  the  creditors 
of  Burks  &  Prichard  superior  to  the  rights  of  the  attaching 
creditors  in  this  cause  acquired  under  their  attachment,  but 
that  said  land  is  first  subject  to  the  attachments.  It  is  there- 
fore considered  by  the  Court  that  the  exceptions  of  L.  H. 
Burks  to  said  commissioner's  report  be  and  they  are  hereby 
overruled,  and  the  said  commissioner  is  directed  to  carry  out 
the  former  decree  of  reference  herein  in  accordance  with 
these  views.  And  by  consent  of  all  parties  it  is  further 
adjudged  and  ordered  that  said  commissioner  complete  and 
file  his  further  report  herein  at  the  present  term  of  this 
Court.'' 

The  lands  involved  were  two  tracts  of  600  acres  and  828 
acres,  respectively,  the  court  holding  as  shown   by  the  de* 
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cree  just  quoted  that  said  lands  were  '^first  subject  to  the  at- 
tachments," the  decree  was  reversed  as  to  the  828  acres  tract, 
giving  the  appellant,  Burks,  priority  of  lien  on  said  tract. 
51  W.  Va.  385.    It  seems  that  on  the  21st  day  of  December, 
1898,  a  decree  of  sale  was  entered  by  the  circuit  court  of 
Cabell  county,  and  a  sale  of  the  said  two  tracts  of  land  to- 
gether had  thereunder,  for  the  sura  of  $1,500,  and  on  the 
11th  day  of  December,  1899,  the  net  proceeds  of  the  sale  of 
said  two  tracts  of  land  amounting,  after  the  payment  of  costs 
of  sale  and  suits  and  taxes,   to  $780,    was  paid  to  Harvey, 
Hagen  &  Company  on  account  of  its  lien  which  had  been  de- 
cided by  the  circuit  court  to  be  the  first  lien  on  both  tracts. 
On  the  11th  day  of  April,  1903,  the  cause  was  heard  in  the 
said  circuit  court,  upon  the  former  proceedings  and  upon 
the  mandate  of  this  Court,  when  Harvey,  Hagen  &  Company 
moved  the  court  to  set  aside  the  sale  of  the  two  tracts,   and 
proposed  to  refund    the  money  received  from  the   special 
commissioner  in  case  there  should  be  a  resale  of  said  tracts, 
decreed,  which  motion  the  court  overruled.      Said  Harvey, 
Hagen  &  Company  then  moved  the  court  to  refer  the  cause 
to  a  commissioner  to  ascertain   what  proportion  of  costs, 
taxes,  and  expenses  should  be  borne   by  said   600  and   828 
acres  tracts  of  land,  respectively,  and  what  part  of  the  $780 
the  net  proceeds  of  sale  received  by   it  should  be  refunded 
and  paid  back  by  said  Harvey,  Hagen  &  Company,    which 
motion  was  also  overruled,   and  the  court  refused  to   make 
such  reference,  '*And  the  court  being  of  the  opinion   from 
the  mandate,  and  opinion  of  the   Supreme  Court,  that  the 
828  acre  tract  of  land  was  the  land  of  Burks  &  Prichard,  and 
that  L.  H.  Burks  was  entitled  to  the  proceeds  from  the  sale 
thereof,  and  that  the  said  Harvey,  Hagen  &  Company  was 
not  entitled  to  the  $780  paid  it  or  any  part  thereof,  and  that 
the  whole  thereof  with   interest  should   be  paid  to  said  L. 
H.  Burks, "and  decreed  accordingly  that  said  Burks  recover 
from  said  Harvey,  Hagen  and  Company,  $935.22,  being  the 
principal  and  interest  of  said  $780  from  December  11,  1899, 
until  the  date  of  the  decree,  with  interest  on   said  $935.22 
from  date  of  decree  until  paid  and  awarded  execution  there- 
for; from   which  decree  Harvey,    Hagen   &  Company   ap- 
Xiealed,  claiming  that  the  court  erred  in  refusing  to  set  aside 
tiie  sale  of  the  two  tracts,  and  in  refusing  to  order  a  resale 
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thereof.  Also  in  refusing  to  refer  the  cause  to  a  commis- 
sioner for  the  purposes  set  out  in  its  motion;  that  it  erred  in 
holding  that  appellant  was  not  entitled  to  retain  any  of  the 
fund  realized  from  the  sale  of  said  tracts  of  land  which  had 
been  paid  to  it  on  the  11th  day  of  December,  1899;  that  it 
erred  in  rendering  judgment  against  appellant  for  $935.22,  in 
favor  of  L.  H.  Burks. 

The  former  appeal  in  this  cause  was  alone  from  the  decree 
of  July  7,  1898,  which,  while  interlocutory,  settled  the 
rights  of  the  parties  as  to  the  priorities  of  their  liens  on  the 
said  two  tracts  of  land,  the  present  appellant,  Harvey,  Ha- 
gen  &  Company,  claiming  prior  liens  thereon  by  virtue  of 
its  attachment,  and  L.  H.  Burks  who  was  not  a  party  to  the 
suit  coming  in  by  petition  and  answer,  claiming  that  said 
two  tracts  of  land  were  not  the  property  of  Prichard  indi- 
vidually, and  not  liable  to  the  attachment  of  Harvey,  Ha- 
gen  &  Company,  but  was  the  property  of  Burks  &  Prichard, 
and  first  liable  to  the  social  debts  of  the  firm  then  rep- 
resented by  him,  and  for  which  he  had  the  prior  lien. 
Neither  the  decree  of  sale  which  was  entered  on  the  21st  of 
December,  1898,  nor  the  decree  confirming  the  sale  made 
thereunder,  and  under  which  the  net  proceeds  of  sale  were 
paid  on  the  11th  day  of  December,  1899,  to  Harvey,  Hagen 
&  Company,  was  vacated,  annulled,  set  aside,  or  appealed 
from,  and  if  those  decrees  remain  undisturbed,  firm  and 
valid,  what  should  have  been  the  action  of  the  circuit 
court  on  the  11th  day  of  April,  1903,  when  the  decree  now 
complained  of  was  entered?  Did  the  former  appeal  from 
the  decree  of  July  7,  1898,  bring  in  review  before  this 
Court,  decrees  and  orders  entered  by  the  circuit  court  in 
the  cause  subsequently  thereto?  In  that  thorough  and  ex- 
haustive chapter  under  the  title  "Appeal  and  Error,"  3 
Cyc,  229,  we  find:  "While  an  appeal  from  an  interlocutory, 
as  well  as  from  the  final  judgment  or  decree,  brings  up  for  re- 
view all  the  proceedings  in  the  cause  anterior  to  the  final 
judgment  or  decree  an  appeal  from  an  interlocutory  order  or 
decree  alone  brings  up  for  review  only  the  order  or  decree 
appealed  from." 

In  Hallway  Com/pany  v.  Raihoay  Company^  100  111.  21, 
it  is  held:  "An  appeal  brings  up  for  review  only  such 
matters  as  precede  the  entry  and  perfecting  of  the  appeal, 
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and  not  any  matter  occurring  subsequently;  and  a  refusal 
of  an  appeal  as  to  such  subsequent  proceeding,  will  not  have 
the  eflFect  of  bringing  them  up  for  hearing  on  the  first 
appeal,"  and  in  Pa.  Company  v.  Greso^  79  111.  App.  127,  it 
is  held:  "'Where  no  appeal  is  taken  from  an  order  over- 
ruling a  motion  to  vacate  a  judgment,  the  appellate  court,  on 
appeal  from  the  judgment  alone,  cannot  review  such  order." 
Kahn  V.  Kahn^  15  Fla.  400:  "Where  an  inferior  court, 
after  appeal  and  proper  measures  to  secure  a  stay  of  pro- 
ceedings, continues  to  proceed,  the  proper  remedy  is  an 
appeal  to  the  exercise  of  the  power  of  the  appellate  court 
and  not  by  an  injunction  from  a  court  of  equity."  It  has 
been  held  by  both  the  court  of  appeals  of  Virginia  and 
this  C!o«rt,  that  a  judgment  on  a  forth-coming  bond,  and  a 
decree  or  previous  judgment  on  which  the  execution  issued, 
on  which  the  forth-coming  bond  was  given,  constitute  but 
one  proceeding  so  far  as  the  supersedeas  is  concerned.  In 
Laidley  v.  Bright^  17  W.  Va.  779,  in  rendering  the  opinion 
of  the  Court,  Judge  Green  says:  "The  judgment  of  a 
forth-coming  bond  is  not  considered  as  brought  up  by  a 
supersedeas  to  the  first  judgment.  See  Moss  v.  Moss^  4  H. 
and  M.  303;  but  the  two  judgments  constitute  one  proceed- 
ing, so  far  as  granting  a  supersedeas  is  concerned;  and  if 
the  judgment  on  the  forth-coming  bond  has  been  rendered 
before  the  supersedeas  is  issued,  and  the  error  exists  in  the 
first  judgment,  the  petition  ought  to  pray  a  supersedeas^'*'^ 
citing  Munroe  v.  Webh^  4  Munf.  73;  McCormick  v.  Bailey^ 
17  W.  Va.  585.  He  further  adds,  "So  far  have  the  courts 
gone  in  holding  that  it  is  proper  for  the  appellate  courts  to 
try  the  whole  matter  in  one  case,  that  an  appellate  court 
may  properly  extend  the  supersedeas  first  awarded  to 
the  judgment  subsequently  obtained  on  the  forth-coming 
bond.  See  Bell  v.  Bugg^  4  Munf.  260.  We  must  therefore 
consider  this  case  on  the  merits."  It  will  be  observed  that 
the  court  say:  "The  petition  ought  to  pray  a  supersedeas  to 
both  judgments;  and  they  should  be  both  embraced  in  the 
supersedeas,'*'*  In  the  case  cited  of  Bell  v.  Bugg^  the  court 
on  motion  of  the  plaintiff  in  error  extended  the  original  writ 
of  supersedeas  to  a  judgment  which  had  subsequently  been 
obtained  upon  a  forfeited  forth-coming  bond.  In  case  at  bar, 
the  decree  of  sale  entered  on  the  21st  of  December,    1898, 
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was  a  final  decree  and  appealable,  and  mi^^ht  have  been 
heard  with  the  appeal  taken  in  the  cause  from  the  decree  on 
July  7,  1898,  if  the  party  in  interest,  whose  rights  were 
prejudiced  thereby,  had  by  petition  asked  that  the  appeal 
and  supersedeas  be  extended  to  embrace  such  decree  or  de- 
crees. The  errors  assigned  in  the  petition  for  appeal  were 
confined  exclusively  to  the  decree  of  the  7th  of  July,  1898, 
and  the  prayer  was  for  an  appeal  from,  and  supersedeas 
to  the  said  decree,  although  it  appears  that  the  appeal  was 
not  granted  until  June  30,  1900;  more  than  six  months  after 
the  proceeds  of  the  sale  of  the  two  tracts  of  land  had  been 
paid  over  to  the  attaching  creditor,  Harvey,  Hagen  &  Com- 
pany, under  the  decrees  of  the  court.  The  briefs  of  counsel 
in  the  cause  on  that  appeal,  made  no  reference  whatever  to 
any  decree  entered  subsequent  to  that  of  July  7,  18&8,  and 
the  cause  was  decided  upon  the  appealability  of  that  decree. 
The  appellant,  having  failed  to  contest  the  validity  or  cor- 
rectness of  the  subsequent  decrees,  the  decree  of  December 
21,  1898,  and  the  one  subsequent  thereto,  confirming  the 
sale  of  said  tracts  of  land,  the  same  not  being  set  aside, 
annulled,  or  appealed  from,  remain  firm  and  valid,  and 
the  circuit  court  had  no  x)ower  or  control  over  them,  hence 
it  committed  no  error  in  overruling  the  motion  of  Harvey, 
Hagen  &  Company,  on  the  11th  of  April,  1903,  to  set  aside 
the  sale  of  the  two  tracts  of  land,  as  well  as  the  other  mo- 
tion to  refer  the  cause  to  a  commissioner  for  the  purposes 
stated  in .  its  motion;  but  the  net  proceeds  of  sale  of  said 
tracts  of  land  having  been  paid  over  to  Harvey,  Hagen  & 
Company  in  the  cause  under  said  decrees  therein,  which 
were  appealable,  but  which  were  never  sought  to  be  set 
aside,  reversed,  or  corrected  by  bill  of  review,  appeal  or 
otherwise,  the  court  erred  in  rendering  its  decree  and  judg- 
ment in  favor  of  L.  H.  Burks  against  said  Harvey,  Hagen  & 
Company  for  the  said  $935.22. 

For  the  reasons  herein  set  forth,  the  decree  of  April 
11th,  1903,  now  complained  of,  is  reversed,  set  aside  and 
annulled. 

UPON   RE-HEARING. 

Counsel  for  appellee  in  their  petition  for  re-hearing  con- 
tend that  the  said  decrees  of  sale  and  confirmation  of  sale, 
rendered  after  the    decree  of  July    7,   1898,    which  was 
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brought  to  this  court  on  appeal  by  the  appellee  here,  were 
mere  nullities  and  void.  The  appellee  had,  with  the  con- 
sent of  the  Court,  by  petition  and  answer,  made  himself 
a  party  to  the  cause  and  defending  his  rights  therein,'  and 
his  interests  were  directly  affected  by  said  decrees  of  sale 
and  confirmation;  and,  although  said  decrees  were  rendered 
some  months  after  that  from  which  he  appealed  and  before 
his  appeal  was  taken  and  were  final  and  appealable,  he 
failed  to  embrace,  or  include  them  in  his  said  appeal  of  tFune 
30,  1900,  and  to  have  the  same  reviewed  as  he  could  and 
should  have  done. 

It  is  further  contended  that  the  appeal  should  be  dis- 
missed for  the  reason  that  the  only  question  involved  between 
appellant  and  appellee  is  one  of  costs.  This  cannot  be  the 
case  when  the  decree  of  December  21,  1898,  for  sale  and  the 
subsequent  decree  of  confirmation  remain  undisturbed.  The 
whole  judgment  in  favor  of  appellee  against  appellant  is  nec- 
essarily involved,  and  that  the  appellee  failed  to  have  said  de- 
crees reviewed  is  his  misfortune. 

The  proposition  of  appellant,  Harvey,  Hagen  &  Com- 
pany, contained  in  the  decree  here  complained  of,  to  refund 
the  $780,  the  net  proceeds  of  sale  of  the  two  tracts  of  600 
acres  and  828  acres  of  land,  in  case  a  resale  of  the  said  tracts 
should  be  decreed;  or,  that  the  cause  should  be  "referred  to 
a  commissioner  to  ascertain  what  proportion  of  costs,  taxes 
and  expenses  should  be  borne  by  said  600  and  828  acres 
tracts  of  land  respectively,  and  what  part  of  the  $780,  the 
net  proceeds  of  sale  received  by  it,  should  be  refunded  and 
paid  back  by  said  Harvey,  Hagen  and  Company;"  whether 
made  in  a  spirit  of  equity  or  under  a  misapprehension  of 
the  effect  of  the  decree  of  sale  entered  December  21,  1898, 
and  the  subsequent  decree  confirming  the  sale,  were  re- 
tracted and  withdrawn  by  it  upon  the  rendition  of  the  decre- 
tal judgment  against  it  for  the  sum  of  $935.22  in  favor  of 
L.  H.  Burks,  from  which  decree  it  has  appealed  and  which 
retraction  it  had  a  right  to  make  and  rely  upon  the  effect  of 
the  said  decrees  of  sale  and  confirmation,  which  redounded  to 
its  interest,  upon  its  proposition  or  motions  being  rejected 
by  the  court. 

We  see  no  reason  for  changing  the  former  decision  in 
this  cause,  November,  1904,  and  the  decree  complained  of  is 
reversed. 

Heversed. 
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CHARLESTON 

O'NiEL  V.  TAYIiOR  et  cU. 
64__i!l  Submitted  January  16,  1906.     Decided  April  10,  1906. 

L.     Refbrencb — Report  of  Commissioner. 

A  commissioner  may  authorize  any  person  to  write  his  report  at 
his  dictation  and  under  his  supervision.  It  is  not  essential  that  it 
should  be  in  his  own  handwriting,     (p.  376.) 

5.    Mechanic's  Lebn — Aecount  Filed— Sufficiency, 

In  a  contract  directly  with  the  owner,  our  statute  does  not  re- 
quire of  the  contractor  an  itemized  account  of  work  done  and  ma- 
terial furnished  to  enable  him  to  procure  his  mechanic's  lien,  but 
he  is  required  to  file  "a  just  and  true  account  of  the  amount  due 
him  after  allowing  all  credits,  together  with  a  description  of  the 
property  intended  to  be  covered  by  the  lien  sufSciently  accurate  for 
identification,  with  the  name  of  the  owner  or  owners  of  the  prop- 
erty, if  known."     (p.  377.) 

(.    Same. 

A  general  statement  of  the  demand  of  such  contractor  showing 
its  nature  and  character,  and  the  amount  due  or  owing  thereon 
after  allowing  all  credits  is  a  compliance  with  the  statute,  (p. 
377.) 

;.    Same—  Filing  Lien, 

When  repairs,  improvements  and  additions  are  made  to  a  build- 
ing under  contract  directly  with  the  owner  and  the  work  prose- 
cuted to  completion,  dates  when  the  several  items  of  work  was 
done  and  materials  furnished  are  not  material  except  that  it  must 
appear  that  the  last  work  done*and  the  last  material  furnished  nec- 
essary to  the  completion  of  the  work  was  done  and  furnished 
within  sixty  days  before  the  filing  and  recording  of  ihe  mechanic's 
lien.    (p.  378.) 

Same — Time  of  Doing  Work  and  Furnishing  Maierial. 

When  a  contractor  undertakes  with  the  owner  to  make  such  re- 
pairs, improvements  and  additions,  without  a  contract  price  as  to 
the  whole  work  but  in  the  course  of  the  work  it  is  agreed  that  a 
certain  sum  shall  be  paid  for  a  particular  part  of  the  work  which 
is  done  along  with  the  rest  of  the  work,  such  sum  may  consti- 
tute one  item  in  the  general  account,  and  form  a  part  of  the  me- 
chanic's lien  although  the  work  and  material  represented  by  said 
sum  may  have  been  done  and  furnished  more  than  sixty  days  prior 
to  the  filing  of  the  lien.     (p.  378.) 

Same — Appurtenances  to  Building, 

Under  such  general  contract  with  the  owner  for  such  work 
and  repairs  where  walks  and  fences  on  the  premises  are  constructed 
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as  appurtenant  to  such  building,  and  at  the  same  time,  the  con- 
tractor is  entitled  under  our  statute  to  include  the  same  in  his 
mechanic's  lien.    (p.  379.) 

7.  Same — Property  Subject. 

And  so,  the  price  of  a  coal  house  and  sample  room,  constructed 
on  the  premises  under  such  contract  appurtenant  to  and  to  be  used 
with  such  building,  used  as  a  hotel,  is  proper  to  be  included  in 
such  mechanic's  lien.    (p.  379.) 

8.  Same. 

A  mechanic's  lien  may  include  an  item  for  a  drain  pipe  from 
the  cellar  of  a  house  into  a  sewer  in  the  street.  Such  drain  pipe 
is  a  part  of  the  house,    (p.  381. ) 

9.  Same — Enforcement— Counsel  Fees. 

In  a  suit  to  enforce  mechanic's  liens  it  is  error  to  decree  as  part 
of  plaintiff's  costs  '*the  sum  of  $300,  counsel  fees  hereby  allowed 
counsel  for  plaintiff  for  conducting  this  suit."     (p.  383.) 

10.  Liens — Actions — Sale, 

In  a  suit  to  sell  real  estate  to  satisfy  mechanic's  liens  and  judg- 
ment liens  and  also  a  subsequent  trust  lien,  which  covers  a  part 
only  of  the  real  estate  so  to  be  sold,  it  is  error  to  decree  the  sale 
of  the  property  as  a  whole,    (p.  384. ) 

Appeal  from  Circuit  Court,  Mingo  County. 

Bill  by  J.  H.  O'Niel  against  Charles  B.  Taylor  and  others. 
Decree  for  complainant,  and  defendant  Charles  B.  Taylor 
appeals. 

Affi/rmed  in  pa/rt.    Reversed  in  part. 

Holt  &  Duncan,  for  appellant. 
C.  H.  Jones,  for  appellees. 
McWhorter,  President  : 

J.  H.  O'Niel  filed  his  bill  in  equity  in  the  circuit  court  of 
Mingo  county  against  Charles  B.  Taylor,  W.  B.  Cox,  Bank 
of  Williamson  and  others  to  enforce  his  mechanic's  lien 
against  Lots  1,  2,  3,  4,  and  5  in  Block  No.  17  in  the  Town  of 
Williamson,  the  property  of  defendant  Taylor,  upon  which 
was  located  an  hotel  building  and  its  appurtenances  known  as 
the  "Hotel  Moose,"  which  mechanic's  lien  was  duly  recorded 
on  the  31st  day  of  January,  1903,  claiming  a  balance  then 
due  of  $1,259.35  after  allowing  all  credits  to  which  the  de- 
fendant was  ei^titled.  The  defendant  W.  B.  Cox  also  filed 
and  recorded  a  mechanic's  lien  ux>on  the  same  property  claim- 
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ing  a  balance  due  him  of  $1,544.57  for  work  and  labor  and 
material  furnished,  including  heating  apparatus  for  said  hotel, 
the  contract  for  which  heating  apparatus  amounted  to  $475.00; 
also  the  defendant  Greorgia  Lumber  Company  filed  its  lien  for 
material  furnished  in  the  construction  and  repair  of  the  said 
hotel  property  claiming  a  balance  of  $1,273.24,     The  plaintiff 
in  his  bill  set  up  his  own  lien  as  well  as  alleging  the  other 
mechanic's  liens  and  several  judgments  against  the  said  C.  B. 
Taylor  which  were  liens  upon  the  said  property,  as  well  as  a 
vendor's  lien  in  favor  of  W.  J.  Williamson  who  conveyed 
the  said  property  to  plaintiflF  for  $3,500.00  and  interest  which 
was  a  lien  on  Lots  Nos.  1,  2,  3,  and  5  and  the  undivided  half 
of  Lot  No.  4  in  said  Block  No.  17.     A  decree  of  reference  was 
made  in  said  suit  on  the  15th  day  of  May,  1903,  to  a  commis- 
sioner of  the  said  court  to  ascertain  the  liens  upon  the  said 
Lots  1,  2,  3,  4,  and  5;  the  holders  of  such   liens   and  the 
amount  and  priorities  thereof;   the  title  of  said  defendant 
Charles  B.  Taylor  to  said  real  estate  and  whether  or  not  the 
rents,  issues  and  profits  of  said  estate  for  a  period  of  five 
years  would  pay  oflF  and  discharge  the  said  liens  against  it 
Charles  B.  Taylor  filed  his  answer  denying  the  validity  of 
the  liens  of  the  said  plaintiff  and  of  W.  B.  Cox  and  the  said 
Georgia  Lumber  Company  and  denying  especially  that  if 
liens  at  all  they  covered  Lots  1  and  2  of  said  real  estate.    De- 
fendants Cox  and  the  Georgia  Lumber  Company  filed  their 
answers,  setting  up  their  respective  liens.     On  the  15tb  of 
September,  1903,  the  commissioner  filed  his  report  showing 
the  various  liens  upon  the  said  property.     First,  the  vendor's 
lien;  second,  the  several  mechanic's  liens  including  the  inter- 
est, that  of  plaintiff  at  $1,110.18  and  W.  B.  Cox  $1,413.44  and 
the  Georgia  Lumber  Company  $992.26,  which  three  liens 
were  reported  as  the  second  lien  upon  Lots  Nos.  1,  2,  3,  and 
5  and  the  one-half  of  Lot  No.  4,  and  the  first  lien  upon  the 
other  half  of  Lot  No.  4;  and  besides  the  judgment  liens  re- 
ported with  their  priorities  he  reported  as  the  ninth  lien  by 
virtue  of  a  deed  of  trust  in  favor  of  C.  H.  Jones,  trustee,  to 
secure  the  payment  of  $4,000  due  by  note  dated  July  31st, 
1903,  four  months  after  date  to  the  Bank  of  Williamson, 
which  was  the  ninth  lien  on  Lots  3,  4,  and  5  of  Block  17. 
The  Georgia  Lumber  Company  excepted  to  the  report  be- 
cause it  did  not  report  the  amount  properly  due  on  its  me- 
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chanic's  lien,  to-wit:  the  sum  of  $1,330.53.  The  defendant 
Charles  B.  Taylor  filed  in  open  court  various  exceptions  to 
the  said  report.  The  depositions  taken  upon  which  the  com- 
missioner's report  is  based  are  filed  in  the  record. 

The  cause  came  on  to  be  heard  on  the  24th  day  of  January, 
1904,  and  the  court  sustained  plaintiflF's  exceptions  Nos.  3,  4, 
5,  and  10  affecting  the  lien  of  the  plaintiff  and  eliminating 
therefrom  the  item  of  $10  for  unloading  dry  lumber,  of  $7 
for  unloading  framing,  $6  for  hauling  lumber,  and  $3.95  for 
payment  of  freight  on  material,  and  sustained  the  exception 
No.  4  touching  the  lien  of  W.  B.  Cox  and  eliminating  there- 
from the  item  of  $100  for  right  of  sewer  on  four  lots  and 
sustained  exceptions  to  the  report  allowing  several  judgments, 
one  in  favor  of  Emmons,  Hawkins  Hardware  Company  as  the 
fourth  lien,  the  judgment  in  favor  of  Valentine,  Newcomb  & 
Carder  as  part  of  the  fifth  lien,  the  judgment  in  favor  of  W. 
H.  H.  Holswade  as  one  of  the  fifth  lien,  and  the  judgment  in 
favor  of  G-  A.  Northcott  &  Co.,  counsel  for  said  lienors 
stating  in  court  that  said  judgment  liens  had  been  paid  off 
and  discharged;  and  sustained  the  exception  of  the  Georgia 
Lumber  Company  to  the  said  report  and  overruled  all  other 
exceptions;  and  confirmed  the  commissioner's  report  in  all 
other  things  and  decreed  the  liens  upon  the  property  as  men- 
tioned in  said  report  as  corrected  and  decreed  that  several 
liens  be  paid  by  said  Taylor  with  interest  on  the  same  respec- 
tively from  the  6th  of  September,  1903,  until  paid,  and  the 
costs  of  this  suit  decreed  to  be  paid  to  the  plaintiff  including 
the  sum  of  $300  for  counsel  fees  to  be  taxed  as  part  of  the 
costs.  "It  is  further  adjudged,  ordered  and  decreed  that  the 
said  defendant  C.  B.  Taylor  do  within  thirty  days  from  the 
rising  of  this  court,  pay  unto  the  said  W.  J.  Williamson,  J. 
H.  O'Niel,  W.  B.  Cox,  The  Georgia  Lumber  Company,  a 
corporation.  The  Bank  of  Williamson,  a  corporation,  and 
The  Keystone  Hardwood  Lumber  Company,  their  said  lien 
debts  and  judgments  respectively  as  hereinbefore  ascertained 
and  adjudicated,  with  interest  thereon  such  respective  dates 
herein  named  until  paid,  and  the  costs  of  this  suit,  including 
the  said  sum  of  $300.00,  counsel  fees  allowed  counsel  for  the 
plaintiff  for  conducting  this  suit;  and  in  default  of  such  pay- 
ment, it  is  further  adjudged,  ordered  and  decreed  that  the 
said  property,  to-wit.  Lots  Nos.  1,  2,  3,  4,  and  5  in  Block  No. 
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17  in  the  said  town  of  Williamson,  Mingo  county,  West  Vir- 
ginia, together  with  the  buildings  thereupon  situate,  or  so 
much  thereof  as  may  be  necessary  to  pay  oflf  and  discharge 
all  of  the  lien  debts  and  judgments  according  to  their  respec- 
tive priorities,  as  hereinbefore  ascertained  and  adjudicated, 
and  the  costs  of  this  suit,  be  sold  at  public  auction  to  the 
highest  bidder  at  the  front  door  of  the  court  house  of  said 
county,  on  the  following  terms,  to-wit.  One-third  of  such 
purchase  money  to  be  paid  cash  in  hand  on  the  day  of  sale, 
and  the  residue  upon  a  credit  of  one  and  two  years,  the  com- 
missioners hereafter  appointed  to  take  from  the  purchaser 
interest-bearing  notes  with  good  security  for  the  deferred 
payments.^'  And  appointed  commissioners  to  make  sale  ac- 
cordingly. From  this  decree  the  defendant  Charles  B.  Ti^y- 
lor  appealed  and  made  eight  assignments  of  error.  First, 
that  the  court  erred  in  overruling  the  five  exceptions  to  com- 
missioner Hatfield's  report  as  a  whole,  which  exceptions  are: 
'*First:  That  no  notice  was  given  to  the  attorney  for  defen- 
dant of  the  completion  of  said  report  by  said  commissioner. 
Second:  Said  report  was  not  retained  in  said  commissioner's 
office  for  exceptions  thereto,  by  said  commissioner.  Third: 
That  said  report  is  indefinite  as  to  what  credits  were  allowed 
the  claimants  of  the  several  mechanic's  liens  and  no  state- 
ment made  to  show  what  was  allowed  and  what  disallowed. 
Fourth:  Said  report  was  made  by  the  commissioner  without 
any  examination  of  the  evidence,  rei)orted  by  the  stenogra- 
pher, a  portion  of  said  evidence  having  been  taken  in  the  ab- 
sence of  the  commissioner.  Fifth:  That  said  report  was 
prepared  and  typewritten  by  counsel  of  one  of  the  defend- 
ants, W.  B.  Cox,  who  was  attempting  to  set  up  a  mechanic's 
lien  against  this  defendant,  exceptor." 

As  to  the  first,  that  no  notice  was  given  to  the  attorney  for 
defendant  of  the  completion  of  the  said  report  by  the  said 
commissioner,  and  the  second,  that  the  report  was  not  re- 
tained ten  days  in  his  office;  the  commissioner's  report  shows 
and  closes  with  the  statement  "that  the  attorneys  represent- 
ing the  various  parties  to  this  case  waived  the  retention  of 
this  report  for  the  usual  period  of  ten  days  for  exceptions 
thereto  and  agreed  that  the  same  might  be  filed  when  com- 
pleted." This  clearly  implies  that  it  was  the  intention  of  the 
parties  that  it  should  be  filed  without  notice  of  its  completion, 
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for  the  only  object  of  retaining  the  report  in  the  office  of 
the  commissioner  for  ten  days  is  to  enable  the  parties  in  in- 
terest to  make  such  exceptions  as  they  desire  and  the  com- 
missioner to  ''submit  such  remarks  upon  exceptions  as  he 
may  deem  i)ertinent,"  besides  the  parties  filed  their  excep- 
tions in  court  after  the  filing  of  said  report,  the  cause  not  be- 
ing heard  until  January  22nd,  1904,  when  it  was  heard  as 
well  upon  the  exceptions  as  upon  the  report. 

As  to  the  third  exception  in  this  group  of  exceptions,  it 
will  be  treated  with  exception  "Fourteenth"  going  to  the 
claim  of  plaintiflF  O'Niel.  As  to  the  fourth  exception  men- 
tioned, if  the  evidence  was  taken  by  the  commissioner  and  in 
his  presence  it  was  not  necessary  that  he  should  read  and  ex- 
amine the  evidence  after  it  was  written  out  in  long  hand  by 
the  stenographer,  if  the  commissioner  properly  digested  the 
evidence  as  it  was  given,  which  he  did  if  he  was  attending  to 
his  duties  properly  as  he  was  presumed  to  do.  It  is  said, 
however,  that  a  portion  of  the  evidence  was  taken  in  the  ab- 
sence of  the  commissioner.  The  only  evidence  of  this  fact  is 
the  affidavit  of  H.  K.  Shumate  who  says  that  he  was  present 
during  the  taking  of  nearly  all  the  depositions  filed  with  the 
commissioner's  report  *'that  during  the  taking  of  said  deposi- 
tions said  commissioner  was  frequently  engaged  in  attending 
to  business  in  the  office  of  the  clerk  of  said  court,  being 
a  deputy  therein,  and  was  at  different  times  absent  from  the 
room  where  taken,  while  same  was  being  taken  by  the  stenog- 
rapher." He  does  not  say  that  the  commissioner  was  out  of 
the  hearing  of  the  witness  being  examined;  for  all  that  ap- 
pears in  the  affidavit  the  commissioner  might  have  been  in  an 
adjoining  room  with  the  door  open  and  while  attending  to 
something  else  might  have  heard  and  understood  everything 
that  the  witness  was  saying.  The  presumption  is  that  the 
commissioner  was  giving  attention  to  his  official  duties  as 
commissioner  and  there  is  not  sufficient  evidence  of  his  ab- 
sence and  inattention  to  overcome  such  presumption. 

The  fifth  exception  "That  said  report  was  prepared  and 
typewritten  by  counsel  of  one  of  the  defendants,  W.  B.  Cox, 
who  was  attempting  to  set  up  a  mechanic's  lien  against  this 
defendant,  exceptor."  In  support  of  the  fourth  and  fifth 
exceptions  the  exceptor  filed  the  affidavit  of  Bert  Shumate 
the  stenographer  who  took  down  the  evidence  and  states  that 


376  O'NiEL  V.  Taylor.  [59 

he  did  not  deliver  to  the  commissioner  the  evidence  transcribed 
until  September  15th,  1903,  after  the  commissioner  had  in- 
formed him  that  he  had  completed  his  report,  "except  that 
part  of  the  evidence  relating  to  the  lien  of  plaintiff,  which 
was  delivered  to  the  commissioner  before  the  remainder." 
That  part  of  the  affidavit  which  is  supposed  to  be  the  founda- 
tion of  the  fifth  exception  is  "The  affiant  would  further  state 
that  he  was  informed  by  D.  W.  Brown,  one  of  the  attorneys 
for  the  plaintiff,  that  B.  B.  Campbell,  of  counsel  for  the  de- 
fendant, W.  B.  Cox,  wrote  the  report  for  said  commissioner." 
This  is  a  mere  second-hand  statement  as  to  what  he  had  been 
told  had  been  done.  The  commissioner  would  be  entitled  to 
constitute  anyone  his  amenuensis  to  write  his  report  at  his 
dictation.  It  is  not  shown  that  he  had  employed  or  author- 
ized the  said  Campbell  to  prepare  his  report  for  him,  it  is  not 
stated  in  the  affidavit  as  it  is  in  the  exception  "that  said  re- 
port was  prepared  and  typewritten  by  counsel  of  one  of  the 
defendants,"  but  merely  that  he  "wrote  the  report"  for  said 
commissioner.  A  decree  entered  by  the  circuit  court  is  a  de- 
cree of  the  court,  and  yet  it  is  the  common  practice  for  the 
attorney  representing  the  party  in  whose  favor  the  decree  is 
rendered  to  prepare  and  submit  the  decree  to  the  court  which, 
if  found  correct,  is  entered  by  the  court  as  its  decree.  Like- 
wise, the  commissioner  in  making  his  report  makes  his  calcu- 
lations and  arrives  at  his  conclusions  and  may  authorize  any- 
one to  write  out  the  same  under  his  direction  and  supervis- 
ion. It  is  not  essential  that  he  should  write  out  his  report  in 
his  own  handwriting. 

The  next  exception  is:  "First:  That  said  pretended  lien 
is  defective  and  invalid,  for  the  following  reasons:  1st.  That 
said  pretended  account  is  not  itemized  as  the  law  provides,— 
especially  as  to  the  item  of  $875.00  for  erecting  and  con- 
structing third  story  addition  to  the  building  mentioned  in 
said  lien,  and  making  alterations  and  improvements  in  the 
first  two  stories  thereof — there  being  no  specific  contract  for 
said  work,  at  said  sum.  2nd.  No  dates  are  given  for  any  of 
the  different  jobs  of  work  done  on  said  building.  3rd.  That  the 
owner  of  said  building  and  lots  mentioned  in  said  lien  are  not 
shown  or  stated  therein,  as  required  by  statute."  As  to  the 
item  of  $875.00  the  statute  does  not  in  a  contract  directly  with 
the  owner  of  the  property  require  an  itemized  account  of  the 
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work  and  material  furnished,  but  the  lienor  shall  file  with 
the  clerk  of  the  county  court  of  the  county  in  which  the 
proi)erty  is  situated  "a  just  and  true  account  of  the  amount 
due  him,  after  allowing  all  credits  together  with  a  descrip- 
tion of  the  property  intended  to  be  covered  by  the  lien  suffi- 
ciently accurate  for  identification,  with  the  name  of  the  owner 
or  owners  of  the  property,  if  known,  which  account  shall  be 
sworn  to  by  the  person  claiming  the  lien  or  some  person  in 
his  behalf."  In  Phillips  on  Mechanic's  Liens,  section  353: 
*'If  the  statute  giving  the  lien  do  not  require  the  notice  to 
itemize  the  work  or  materials,  it  will  not  be  necessary." — 
Citing  Patrick  v.  Smithy  120  Mass.  510,  and  gives  an  ex- 
ample, "Where  the  provision  was  that  there  should  be  filed 
'a  just  and  true  account  of  the  demand  due  him  after  deduct- 
ing all  proper  credits  and  assets,'  etc.,  it  did  not  require  the 
items  to  be  set  out;  a  general  statement  of  the  demand,  show- 
ing its  nature  and  character,  and  the  amount  due  or  owing 
thereon,  would  be  a  compliance. "  Brennnn  v.  Swasey^  16 
Cal.  140;  Selden  v.  Meeks,  17  Cal.  128.  Counsel  for  de- 
fendant Taylor  cites  the  case  of  ShackUford  v.  Beck^  80  Va. 
673,  where  it  is  held:  ''The  statute  requires  that  a  contractor 
seeking  to  secure  the  benefit  of  its  provisions,  shall  file  in  the 
clerk's  office  an  account  (which  is  an  itemized  or  detailed 
statement  of  the  transactions  to  which  it  relates)  of  work 
done  and  material  furnished;  and,  therefore,  a  paper  in  the 
following  words,  viz.:  'To  balance  of  account  rendered  for 
work  done  and  material  furnished  for  your  house,'  is  not 
sufficient  to  create  the  lien  provided  by  the  statute."  It  will 
be  seen  that  this  decision  is  under  a  statute  different  from 
our  own.  In  that  case  the  lienor  is  required  to  file,  within  the 
time  specified  after  the  completion  of  the  work,  in  the  clerk's 
office  among  other  things  "a  true  account  of  the  work  done 
or  material  furnished,"  while  our  statute  requires  '*a  just 
and  true  account  of  the  amount  due  him  after  allowing  all 
credits."  Counsel  also  cite  several  cases  from  Pennsylvania 
and  one  other  case  under  the  Virginia  statute,  Wlthrow  Lum- 
ber Company  v.  Glasgow  InreHtment  Company^  101  Fed. 
Eep.  863;  also  a  case  from  Iowa  and  one  from  Nebraska,  all 
of  which  are  under  different  statutes  from  ours  and  are  not 
here  controlling.  As  to  the  item  of  $875.00  in  plaintiff's  lien, 
it  is  set  out  in  the  mechanic's  lien,  exhibited  with  the  bill. 
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"To  erecting  and  constructing  third  story  addition  to  the 
said  building,  making  alterations  and  improvements  in  the 
first  two  stories  thereof  as  per  contract,  $875.00," 

PlaintiflF  in  his  testimony  concerning  diflFerent  items  swears 
to  the  correctness  of  it  and  says  they  had  no  contract  for  that 
work  as  to  the  price  to  be  paid  for  it,  that  Taylor  told  him  to 
go  ahead  and  do  it  and  charge  what  was  right  and  he  did  so. 
This  was  for  erecting  and  constructing  a  third  story  addi- 
tion to  the  building  making  alterations  and  improvements  on 
the  first  and  second  stories,  for  which  the  sum  of  $875.00  was 
charged  and  he  states  that  when  he  gave  C.  B.  Taylor  his  ac- 
count the  only  item  that  "he  kicked  on"  was  the  item  of  $10 
for  a  plank  walk  around  the  building.  It  is  objected  that 
no  dates  are  given  for  any  of  the  different  jobs.  This  was  a 
running  account  for  a  large  amount  of  work  done  upon  the 
building  and  appurtenances  commencing  in  the  summer  of 
1902  and  it  was  shown  that  the  work  was  completed  on  the 
2nd  of  December,  1902.  In  some  of  the  cases  cited  by  defen- 
dant's counsel  the  dates  of  performing  the  work  and  furnish- 
ing the  material  are  required  by  the  statutes  to  be  given,  but 
the  only  date  material  under  our  statute  is  as  to  the  time  the 
work  was  completed  or  the  last  of  the  material  furnished  and 
it  is  proven  in  the  case  of  each  and  all  of  the  liens  herein  that 
the  work  and  material  furnished  as  to  the  last  item  necessary 
to  the  completion  of  the  work  were  furnished  and  performed 
within  the  sixty  days  before  the  filing  of  the  lien  as  required 
by  the  statute.  The  item  of  $275.00  for  building  and  digging 
a  cellar  it  is  claimed  was  done  under  a  specific  contract  and 
was  completed  in  the  summer  of  1902,  that  no  lien  was  filed 
therefor  within  sixty  days,  therefore  it  should  not  have  been 
allowed.  The  record  shows  that  this  work  was  carried  on 
along  with  the  rest  of  the  work  and  in  connection  with  it  and 
was  a  part  of  the  improvements  put  upon  the  same  property, 
and  the  fact  that  a  specific  contract  was  made  for  any  partic- 
ular part  of  the  work  has  no  significance  and  does  not  change 
the  fact  that  the  improvements  were  being  put  upon  the  same 
property  at  the  same  time  and  it  was  entirely  proper  to  in- 
clude all  the  work  in  one  account.  The  question  is,  at  the 
completion  of  the  work  what  was  due  and  still  owing  for  the 
work  performed  for  which  a  lien  might  he  taken?  If  the  con- 
tract for  the  item  of  $275,00,  being  as  claimed  a  specific  con- 
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tract,  could  not  be  included  in  the  lien  because  of  that  fact, 
then  under  a  contract  for  the  performance  of  certain  work 
any  change  made  in  the  plan  which  change  would  be  under  a 
specific  contract  for  a  stated  amount  would  also  preclude  such 
change  from  the  benefit  of  the  general  lien  for  the  work  be- 
cause under  that  theory  everything  in  the  nature  of  a  specific 
contract  during  the  performance  of  the  work  would  have  to 
be  the  subject  of  a  separate  lien.  This  exception  is  not  well 
taken. 

The  sixth  exception  is  the  item  of  $35.00  charged  for  the 
construction  of  a  fence  around  the  hotel  building,  and  the 
seventh  exception  is  an  item  of  $10.00  for  constructing  a 
board  walk  around  the  same.  Our  statute,  section  2,  chap- 
ter 75,  Code,  provides  the  lien  '*for  constructing,  altering, 
repairing  or  removing  a  house,  mill,  manufactory,  or  other 
building,  appurtenances,  fixtures,  bridge,  or  other  structure 
by  virtue  of  a  contract  with  the  owner  or  his  authorized 
agent."  In  Hefiry  v.  Flttt,,  84  Mo.  237,  it  is  held:  ''Our 
statute  gives  a  lien  for  fences  and  walks  on  the  premises, 
when  they  have  been  constructed  as  appurtenant  to  the  build- 
ings, and  at  the  same  time."  In  this  case,  the  Judge  when 
rendering  the  opinion,  says:  ''They  have  been  so  adjudged  in 
other  states  under  statutes  more  limited  in  the  words  employ- 
ed than  our  own."  And  in  McDermott  v.  Claas^  104  Mo. 
15:  "Where  walks  and  fences  are  constructed  under  one  en- 
tire contract  for  the  erection  of  a  building,  the  mechanic  has 
a  lien  for  the  labor  and  material  expended  on  them."  The 
board  walk  and  the  fences  around  the  house  are  appurtenant 
to  and  necessary  for  the  convenient  use  and  occupancy  of  the 
building  and  are  properly  covered  by  the  lien. 

The  eighth  exception  is  as  to  the  item  of  $50.00  for  erect- 
ing and  constructing  a  sample  room.  It  is  contended  that 
this  item  should  not  be  allowed  because  it  was  a  distinct  con- 
tract and  building.  It  was  built  in  connection  with  the  ho- 
tel and  as  a  part  of  it  and  for  the  reason  given  in  relation  to 
the  item  of  $275.00  the  same  was  properly  overruled.  The 
same  applies  to  the  eleventh  exception  to  the  item  of  $35.00 
for  the  erection  and  construction  of  a  coal  house  and  as  to 
the  twelfth  exception  to  the  item  of  $16.00  for  erecting  and 
constructing  a  cross-fence,  the  same  was  properly  overruled 
for  the  reasons  given  as  to  the  sixth  and  seventh  exceptions 
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touching  the  fence  around  the  building  and  the  board  walk. 

The  thirteenth  exception  goes  to  the  items  of  $20.40  for 
twelve  hundred  feet  of  ceiling  and  $12.00  for  hanging  doors 
to  closets  and  building  claiming  that  these  items  were  under 
special  contract  and  should  have  been  the  subject  of  a  sepa- 
rate mechanic's  lien,  and  the  exception  is  not  well  taken  for 
the  reasons  before  given  with  reference  to  such  special  con- 
tracts. 

The  fourteenth  exception  is  as  follows:  "Fourteenth:  The 
commissioner  refused  to  allow  undisputed  credits  which 
should  have  been  given  exceptor.  The  Thacker  work  and 
work  on  office  amounts  to  $852.50,  crediting  the  two  checks 
of  $250.00  each  on  Thacker  work  would  leave  $352. 50  due  for 
which  no  lien  is  set  up  in  this  case.  The  other  credits  amount 
to  $1,523.55  and  were  to  be  credited  on  the  Moose  Hotel  (see 
depositions  of  Taylor,  page  49)  reducing  amount  for  remov- 
ing house,  $800.00.  This  would  leave  to  go  on  said  lien 
$723.55  instead  of  $200.00,  which  seems  to  have  been  deduct- 
ed from  lien  by  commissioner.  All  the  disputed  credits  were 
disallowed.  It  was  also  shown  that  the  item  charged  of  $875.- 
00  was  exorbitant,  and  three  carpenters  jointly  testified  that 
about  $600.00  was  fair  estimate  for  such,  after  adding  twenty 
per  cent  thereto  for  contractor.  This  large  preponderance 
should  have  reduced  that  item  at  least  $275.00;  other  items 
were  likewise  shown  to  be  overcharged — commissioner  failing 
to  give  any  credit  for  such  overcharge."  This  exception  in- 
volves many  credits  claimed  by  defendant  on  account  of  the 
mechanic's  lien  of  plaintiff.  Considerable  evidence  was  taken 
concerning  these  matters  and  was  very  conflicting.  The  de- 
fendant filed  many  checks  paid  to  plaintiff  some  of  which  he 
claimed  were  to  be  applied  on  the  plaintiff's  mechanic's  lien, 
and  the  commissioner  failed  to  mention  or  pass  upon  any  item 
of  credit  so  as  to  enable  the  court  to  determine  whether  the 
same  were  properly  allowed  or  rejected,  nothing  to  show  what 
credits,  if  any,  other  than  those  allowed,  and  they  do  not 
appear,  should  have  been  applied  to  the  payment  of  the  me- 
chanic's lien  and  which  were  claimed  by  defendant  should  be 
so  applied,  and  does  not  designate  a  single  credit  claimed  and 
disallowed.  In  Gage  v.  Arridt,  121  111.  491,  it  is  held:  "Not 
sufficient  on  such  a  reference  to  report  the  testimony  etimasse^ 
and  the  amounts  in  the  aggregate,  with  no  reference  to  items 
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claimed  and  disallowed."  Ransom  v.  Davis^  18  How.  (U.  S.) 
295;  Dewing  v.  Hutton^  40  W.  Va.  521;  Hanley  v.  Potta^ 
52  W.  Va.  263.  The  exception  fourteen  should  have  been 
sustained. 

The  rest  of  the  exceptions  taken  to  the  report  are  to  the 
account  or  lien  of  defendant  Cox  and  the  exceptor  refers  to 
the  first  five  general  exceptions  made  to  the  lien  of  the  plain- 
tiflf  and  are  adopted  by  the  exceptor  here.  These  have  already 
been  disposed  of.  The  second  exception  is,  '^That  the  ac- 
count filed  is  insufficient  and  uncertain.  The  same  shows 
not  only  work  done  on  the  Moose  Hotel,  but  ujwn  Sample 
Room,  Coal  House,  and  Sewer  Work  for  which  no  lien  can 
be  had  upon  said  building.''  The  sample  room  and  coal 
house,  as  we  have  seen,  are  appurtenant  to  and  a  part  of  the 
hotel.  In  20  A.  &  E.  E.  L.,  310,  it  is  said:  "In  Massachu- 
setts it  has  been  held  that  a  mechanic's  lien  may  be  acquired 
for  the  construction  of  a  drain  pipe  from  the  cellar  of  a  house 
into  a  sewer  in  the  street,  for  such  drain  pipe  is  a  part  of  the 
house."  In  the  Massachusetts  case  referred  to  Judge  Allen 
says:  *'The  piping,  inside  of  the  house,  and  outside  of  it  to 
the  sewer,  was  necessary  to  the  use  of  the  house  and  a  part 
of  it,  and  was  included  in  the  contract  for  building  it.  The 
house  would  be  incomplete  and  unfinished  without  the  pipe, 
and  it  would  pass  by  a  deed  of  the  house  as  a  part  of  it.  It 
is  immaterial  whether  it  was  inside  or  outside  the  walls  of 
the  house,  or  whether  it  extended  one  foot  or  thirty  feet." 
It  is  as  much  a  part  of  the  house  and  equally  as  essential  as 
a  chimney  or  a  flue  to  carry  off  the  smoke.  Indeed,  the 
house  could  not  be  used  without  it.  The  third  exception  to 
the  lien  of  defendant  Cox  is  as  to  the  item  of  $475.00  for 
heating  contract,  boiler  $50.00,  and  four  radiators  $40.00. 
This  was  claimed  to  be  under  a  separate  and  distinct  contract 
for  a  specific  sum  and  was  completed  more  than  sixty  days 
before  filing  of  said  lien,  and  claiming  that  the  heating  could 
not  be  tacked  upon  the  plumbing  contract  so  as  to  bring  it 
within  the  sixty  days.  The  same  argument  applies  to  this  as 
to  the  items  of  $875.00  and  $275.00  in  the  lien  of  J.  H. 
O'Niel.  The  account  of  Cox  was  a  running  account  begin- 
ning July  4th  and  ending  December  10th,  1902.  The  sixth 
exception  is  that  the  whole  plumbing  account  on  the  hotel 
should  not  be  allowed  because  not  filed  within  sixty  days,  but 
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we  have  seen  that  it  closed  on  the  10th  day  of  December, 

1902,  and  was  filed  and  recorded  on  the  9th  day  of  February, 

1903,  this  would  be  more  than  sixty  days  between  the  10th  of 
December  and  the  9th  of  February,  but  in  the  year  1903,  the 
8th  of  February  happened  on  Sunday  which  under  the  statute 
not  being  counted  brought  the  filing  and  recording  within 
the  sixty  days.  The  seventh  exception  to  the  Cox  lien  which 
is  as  follows:  **Seventh:  If  the  lien  was  well  taken  the  com- 
missioner has  failed  to  give  credit  for  undisputed  payments 
and  off-sets:  Commissioner  only  decreased  said  lien  from 
$1,544.57  to  $1,346.44,  less  than  $200.00— in  some  way.  A 
check  for  $100.00  at  first  positively  denied  but  afterwards 
admitted;  and  a  judgment  of  $268.33  paid  for  Cox  by  de- 
fendant, which  judgment  was  -  for  material  including  in 
plumbing — making  $368.33  which  should  have  been  allowed 
instead  of  one  less  than  $200.00:"  is  subject  to  the  same  crit- 
icism as  exception  fourteen  to  the  claim  or  lien  of  plaintiff 
O'Niel  as  far  as  it  concerns  the  failure  to  show  what  claims 
of  credits  were  disallowed  and  which  allowed.  The  eighth 
exception  to  the  lien  of  defendant  Cox  is  that  the  commis- 
sioner did  not  allow  an  abatement  or  recoupment  for  the  fwl- 
ure  of  the  heating  apparatus  to  heat  the  building  and  a 
large  abatement  for  bad  plumbing.  There  was  a  good 
deal  of  testimony  offered  by  defendant  to  prove  the 
heating  apparatus  to  be  very  defective  and  its  failure 
to  do  the  service  it  was  intended  to  do,  and  on  the  other 
side  to  prove  that  it  was  entirely  efficient  when  managed 
and  controlled  by  one  who  understood  it;  there  was  evi- 
dence tending  to  prove  that  the  defendant  for  a  time  had  an 
ignorant  inefficient  negro  in  charge  of  the  heating  apparatus, 
and  that  when  he  discharged  him  he  employed  an  indolent, 
careless  white  man  who  was  but  little,  if  any,  better,  some- 
time drunk  and  sometimes  away  from  his  duties.  The  evi- 
dence touching  the  efficiency  of  the  heating  apparatus  and 
also  the  quality  of  the  plumbing  was  very  conflicting,  and 
the  commissioner  having  found  for  the  lienor  on  this  matter 
and  his  finding  having  been  confirmed  by  the  court,  this 
Court  will  not  disturb  the  decree  in  that  respect. 

It  is  assigned  as  error  to  decree  the  mechanic's  lien  of 
O'Niel  and  Cox,  if  they  are  held  to  be  liens  at  all  upon  Lots 
Nos.  1  and  2,  as  the  Hotel  Moose  is  claimed  by  defendant 
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Taylor  to  be  located  on  Lots  Nos.  3,  4,  and  5.  I  find  no 
evidence  as  to  the  location  of  the  hotel  on  the  square  of 
ground  as  far  as  the  numbers  of  the  lots  are  concerned.  The 
whole  of  Lots  Nos.  1,  2,  3,  4,  and  5  of  Block  17  constitute 
one  lot  or  piece  of  ground  125x100  feet  and  it  nowhere  ap- 
pears in  the  record  that  it  is  located  on  any  particular  part  of 
said  ground.  The  deed  of  trust  of  July  31st,  1903,  executed 
by  Charles  B.  Taylor  to  Charles  H.  Jones,  trustee,  conveys 
"Lots  Nos.  3,  4,  and  5  of  Block  No.  17  as  shown  on  the  plat 
of  the  said  town  of  Williamson  and  being  what  is  locally 
known  as  Hotel  Moose."  This  is  the  deed  of  trust  given  to 
secure  to  the  Bank  of  Williamson  the  sum  of  $4,000.00.  The 
mechanic's  liens  describe  the  property  upon  which  the  hotel 
is  located  as  Lots  Nos.  1,  2,  3,  4,  and  5  and  if  the  hotel  had 
been  confined  to  Lots  Nos.  3,  4,  and  5  or  any  other  particu- 
lar lots  in  said  plat  of  ground  it  would  have  been  an  easy 
matter  to  show  it.  The  property  was  conveyed  by  W.  J. 
Williamson  and  wife  by  deed  dated  the  6th  day  of  May,  1902, 
to  Charles  B.  Taylor  as  Lots  Nos.  1,  2,  3,  and  5  and  an  undi- 
vided half  interest  in  Lot  No.  4;  and  on  the  same  day  Parlee 
Williamson  and  husband  conveyed  to  said  Taylor  the  one 
undivided  half  of  said  Lot  No.  4.  It  is  true  that  defendant 
Taylor  in  his  answer  says  that  the  building  is  situate  on  Lots 
Nos.  3,  4,  and  5  but  not  on  Lots  Nos.  1  and  2  or  either  of 
them,  but  there  is  a  replication  to  his  answer  and  no  proof 
taken  on  that  i)oint.  It  would  appear  from  the  record  that 
the  whole  plat  or  block  was  under  one  enclosure. 

The  sixth  assignment  of  error  is  that  the  court  decreed  the 
smn  of  $300.00  as  counsel  fees  for  the  plaintiflF.  This  is  con- 
ceded to  be  erroneous  and  is  not  contended  for  by  the  de- 
fendant, but  it  appears  from  a  supplemental  record  brought 
up  on  certiara/ri  that  the  defendant  gave  notice  that  he  would 
move  to  correct  the  decree  by  setting  aside  that  part  of  it 
decreeing  the  said  $300.00  and  tendered  and  filed  in  the  clerk's 
office  in  vacation  on  the  16th  day  of  June,  1904,  a  release  of 
said  decree  for  said  $300.00,  but  the  circuit  court  refused  to 
take  any  action  upon  it  because  it  said  it  was  without  juris- 
diction while  the  case  was  pending  in  the  supreme  court  of 
appeals. 

The  seventh  error  assigned  is  the  overruling  of  plaintiff's 
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demurrer  to  the  bill  setting  np  the  liens.    This  is  disposed 
of  by  the  liens  being  held  sufficient 

The  eighth  assignment  set  out  in  the  petition:  ^It  was 
error  to  decree  the  sale  of  lots  Nos.  1,  2,  3,  4  and  5,  for  the 
payment  of  the  liens  adjudged  in  favor  of  the  Bank  of  Wil- 
liamson on  one  of  said  liens,  to-wit,  the  sum  of  $4,000.00,  as 
it  did  not  consist  in  a  lien  against  lots  Nos.  1  and  2/'  This 
assignment  is  well  taken  because  the  deed  of  trust  to  secure 
the  $4,000.00  was  only  executed  upon  the  three  lots  Nos.  3, 4, 
and  5  and  did  not  include  lots  Nos.  1  and  2.  The  commis- 
sioner's report  as  well  as  the  decree  was  correct  in  that  re- 
gard except  that  part  of  the  decree  which  provides  for  the 
sale  and  it  should  not  have  decreed  the  sale  of  the  whole 
property  together,  but  the  three  lots  Nos.  3^  4  and  5  should 
have  been  sold  separately. 

For  the  reasons  herein  stated  that  part  of  tiie  decree  which 
provides  for  the  sale  of  the  property  and  as  far  as  the  decree 
overruling  exception  No.  14  to  the  commissioner's  report 
touching  the  mechanic's  lien  of  O'Niel,  and  the  seventh  ex- 
ception concerning  the  lien  of  defendant  Cox  and  the  allow- 
ance of  $300.00,  counsel  fees  to  plaintiff,  be  and  the  same  is 
reversed,  and  in  all  other  respects  the  decree  is  affirmed;  and 
the  cause  is  remanded  to  the  circuit  court  of  Mingo  county 
for  recommittal  to  the  commissioner  to  report  upon  the  vari- 
ous credits  which  should  be  allowed  and  which  should  be  dis- 
allowed as  set  out  in  the  said  fourteenth  and  seventh  exceptions 
respectively;  and  for  further  proceedings  to  be  had  therein 
according  to  the  principles  laid  down  in  this  opinion  and  the 
rules  governing  courts  of  equity. 

A  firmed  in  part.     Heversed  in  part. 
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CHARLESTON 

Spies  v.  Butts  et  aZ. 

Submitted  February  8,  1906.     Decided  April  10,  1906. 

1.  Appointmbnt  of  Rbceiyer. 

The  applicaiion  for  the  appointment  of  a  receiver  is  addressed 
to  the. sound  discretion  of  the  court.  The  appointment  is  not  a 
matter  of  right.  The  power  is  a  discretionary  one  to  be  exercised 
with  great  circumspection.  The  discretion  is  not  arbitrary  or  ab- 
solute, but  sound  and  judicial;  not  to  be  too  strictly  limited,  or 
lightly  used.    (p.  397.) 

2.  Receiver— Appointmbnt  Of. 

Where,  under  an  executory  contract  of  sale  of  many  tracts  of 
land  and  standing  timber  a  cash  payment  is  made  and  the  pur- 
chaser agrees  to  give  notes  for  the  deferred  monthly  payments  and 
takes  possession  of  the  subject  of  his  purchase  and  proceeds  to  cut 
and  manufacture  into  lumber  and  remove  therefrom  the  timber 
and  market  the  same  as  provided  in  the  contract,  but  refuses  to 
make  any  further  payments  on  the  purchase  money  or  to  make 
the  notes  therefor  as  required  by  the  contract  because  of  defect  of 
grantor's  title  tendered  to  the  purchaser;  the  timber  being  the 
chief  value  of  the  land  and  unless  operated  the  title  to  much  of 
the  timber  would  fail  because  of  the  limited  time  in  which  it  could 
be  removed  under  the  contracts  by  which  it  was  held  by  the  ven- 
dor. Held:  Sufficient  ground  for  the  appointment  of  a  receiver  on 
the  application  of  the  vendor,    (p.  398.) 

3.  ElquiTT — Executory   Contract — Payment  of  Purchaee  Money  ^Reten- 

tion of  Timber, 

Where  the  purchaser  under  such  contract  has  continued  in  pos- 
session cutting,  manufacturing  into  lumber  and  removing  the  tim- 
ber, refusing  to  pay  anything  on  account  of  the  purchase-money, 
and  refusing  to  make  the  notes  for  the  monthly  payments  of  the 
purchase-money  as  required  by  the  contract;  equity  will  give  the 
vendor  a  right  to  hold  the  manufactured  product  remaining  on  the 
premises  liable  to  the  purchase  money  past  due  him.    (p.  407.) 

4.  Taxes — Purchaser  in  Possession  to  Pay  Taxes, 

A  purchaser  in  possession  of  land  under  an  executory  contract 
of  sale  is  liable  as  between  himself  and  the  vendor  for  all  taxes 
assessed  on  the  land  after  the  commencement  of  his  possession,  in 
the  absence  of  a  stipulation  to  the  contrary,    (p.  403.) 

Appeal  from  Circuit  Court,  Upshur  County. 
Bill  by  Henry  Spies  against  Ida  M.  Butts  and  others.  De- 
cree for  plaintiflf  and  Ida  M.  Butts  and  others  appeal. 

A-ffh*med. 
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W.  G.  Bennett,  C.  Wood  Dailet,  E.  H.  Morton  and 
G.  M.  Fleming,  for  appellees. 

W.  W.  Brannon,  Davis  &  Davis,  and  V.  B.  Archer,  for 
appellants. 

McWhorter,  President: 

On  the  28th  day  of  January,  1904,  Henry  Spies  of  the 
county  of  Randolph  entered  into  a  contract  with  Ida  M. 
Butts,  James  McCormick  and  Harry  T.  Wilson  to  sell  to  the 
said  parties  of  the  second  part  all  the  real  estate  and  pfersonal 
property  owned  by  him  in  the  counties  of  Randolph,  Upshur 
and  Webster  as  follows: 

"(a)  All  of  the  several  tracts  of  land,  coal  and  standing 
timber  lying  and  being  in  the  said  counties  of  Randolph,  Up- 
shur and  Webster  in  the  said  State  on  the  waters  of  the  Lit- 
tle Kanawha,  Buckhannon  and  Holly  Rivers  and  their  tribn- 
taries  which  are'shown  upon  the  schedule  and  blue  print  map 
hereto  attached  and  made  a  part  of  this  contract,  together 
with  all  other  tracts  of  land,  town  lots,  coal  or  standing  tim- 
ber owned  by  the  said  party  of  the  first  part  in  the  several 
counties  aforesaid  or  any  of  them,  whether  shown  upon  said 
schedule  and  map  or  not,  the  whole  aggregating  10,699.25 
acres  of  land,  16,059.02  acres  of  standing  timber,  and  14,- 
867.34  acres  of  coal. 

"(b)  All  of  the  personal  property  owned  by  the  party  of 
the  first  part  in  the  counties  aforesaid  or  either  of  them,  con- 
sisting of  manufactured  lumber,  fallen  timber  or  logs,  tools, 
machinery,  store  goods,  and  other  personalty,  whether  of  the 
character  so  designated  or  not,  save  and  except  the  follow- 
ing: 4,000  feet  of  figured  maple  lumber;  2,800  feet  of  bird's 
eye  poplar;  1,500  feet  of  quartered  oak;  two  second-hand 
boilers;  one  riding  horse;  one  cow;  one  typewriter;  books, 
book-accounts,  monies,  stocks,  securities  and  choses  in  ac- 
tion and  household  goods. 

"(c)  All  of  the  capital  stock  of  the  Pickens  and  Hackers 
Valley  Railroad  Company. 

"It  being  the  intent  and  purpose  of  this  contract  to  sell 
unto  the  parties  of  the  second  part  all  of  the  estate  of  the 
party  of  the  first  part  both  real,  personal  and  mixed  in  the 
counties  aforesaid  or  either  or  any  of  them,  save  and  except 
only  those  items  of  personal  property  hereinbefore  excepted 
and  reserved.     It  is  further  understood  that  the  acreage  of 
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said  realty  is  estimated  by  surface  and  not  horizontal  meas- 
urement, and  that  the  acreage  of  land,  coal  and  timber  are 
not  exclusive  each  of  the  other,  but  that  the  same  tract  may 
and  in  many  instances  does  constitute  a  part  of  the  aggre- 
gate total  given  under  one  or  more  of  such  descriptions." 

The  parties  of  the  second  part  agreed  to  pay  the  sum  of 
$400,000  as  follows:  $62,500  in  cash  upon  the  signing  of  the 
agreement  and  $37,500  in  six  months  thereafter  for  which  the 
parties  made  their  notes  of  the  date  of  said  agreement,  which 
notes  were  to  be  further  secured  by  the  deposit  with  the  said 
Spies  as  collateral  security  the  one-tenth  of  the  total  capital 
stock  to  be  issued  by  the  parties  of  the  second  part  upon  the 
formation  of  a  corporation  to  which  they  proposed  to  convey 
the  property  and  which  corporation  was  to  be  immediately 
organized  by  them;  the  residue  of  the  purchase  price,  $300,- 
000,  was  "to  be  secured  or  evidenced  by  the  notes  of  said 
proposed  corporation  to  be  endorsed  by  the  parties  of  the 
second  part  and  to  be  due  and  payable,"  the  sum  of  $2,500 
on  or  before  the  1st  day  of  May,  1904,  the  second  a  like  sum 
on  the  1st  day  of  June,  1904,  "and  the  residue  to  be  divided 
into  59  notes  for  the  sum  of  $5,000  each  and  due  and  payable 
on  or  before  the  first  day  of  each  month  thereafter,  all  to 
bear  interest  at  the  rate  of  five  per  ceiitiun  per  annum  from 
and  after  the  1st  of  November,  1904;"  and  as  further  securi- 
ty it  was  provided  that  in  his  deed  to  be  thereafter  made  for 
the  prox)erty.  Spies  should  retain  his  vendor's  lien  on  all  the 
said  real  estate,  and  a  deed  of  trust  was  to  be  executed  by 
the  said  Pickens  and  Hackers  Valley  Kailroad  Company  upon 
all  its  real  estate,  rights  of  way,  rolling  stock,  equipment, 
rights  and  franchises  to  secure  the  payment  of  the  same,  the 
execution  of  which  deed  of  trust  was  to  be  contemporaneous 
with  the  transfer  to  the  parties  of  the  second  part  of  the  cap- 
ital stock  of  the  said  corporation;  the  party  of  the  first  part 
agreed  to  make,  execute  and  deliver  to  the  parties  of  the  sec- 
ond part,  or  to  such  person,  i)ersons  or  corporation  as  they 
might  designate,  as  soon  as  might  be  after  the  execution  of 
the  contract  and  not  later  than  the  1st  day  of  July,  1904,  a 
£^ood  and  sufficient  deed  for  all  said  real  estate  with  covenant 
of  general  warranty  and  free  from  all  encumbrances,  togeth- 
er with  such  bill  or  bills  of  sale  for  the  i)ersonal  property  as 
the  parties  of  the  second  part  might  request  or  desire;  the 
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parties  of  the  second  part  were  to  have  full  and  complete  pos- 
session of  all  said  x)ersonalty  and  title  thereto  immediately  up- 
on the  payment  of  the  said  sum  of  $62,500  and  the  execution 
of  the  notes  for  the  $37,500  together  with  the  right  to  enter 
in  and  upon  the  real  estate  and  to  cut  and  remove  the  timber 
therefrom,  or  the  coal  thereunder,  and  to  operate,  use  and 
control  the  said  railroad  and  to  receive  and  collect  the  reve- 
nues arising  therefrom;  and  in  the  event  of  the  said  Spies  not 
being  able  to  deliver  to  the  parties  of  the  second  part  the  to- 
tal acreage  of  land,  coal  or  standing  timber  de-scri bed,  in  that 
event  there  should  be  abated  from  the  purchase  price  therein 
agreed  upon  the  sum  of  $3.00  per  acre  for  each  acre  of  sur- 
face so  conveyed,  $7.00  per  acre  for  each  acre  of  coal,  and 
$19.00  per  acre  for  each  acre  of  standing  timber  or  an 
aggregate  sum  of  $29.00  per  acre  for  each  acre  of  land  con- 
taining both  coal,  standing  timber  and  surface;  or,  if  the  ti- 
tle should  fail  as  to  any  portion  so  conveyed,  a  like  abate- 
ment and  no  more  should  be  made  upon  such  failure.  It  was 
further  understood  and  agreed  that  if  said  Spies  should  be 
unable  by  the  1st  day  of  July,  1904,  or  at  the  time  of  the  de- 
livery of  the  deed  mentioned,  to  make  good  title  to  any  of 
the  tracts  of  the  land,  coal  and  standing  timber  intending  to 
be  conveyed  by  said  agreement,  the  same  might  be  conveyed 
by  him  to  the  parties  of  the  second  part  at  any  time  before 
the  final  settlement  should  be  made  of  the  purchase  price 
therein  agreed  upon  upon  the  perfecting  of  his  title  thereto 
and  no  abatement  should  be  made  of  said  purchase  price  by 
reason  of  any  such  tracts  so  conveyed  before  final  settlement. 
The  said  Spies  further  covenanted  that  there  were  no  liens 
or  encumbrances  upon  any  of  the  personal  property  and  tiiat 
the  description  of  the  same  should  be  taken  and  held  to  in- 
clude the  locomotive  engine  then  lately  ordered  on  behalf  of 
said  railroad  company  and  not  yet  then  delivered  to  it. 

On  the  4:th  day  of  August,  1905,  Henry  Spies  filed  his  bill 
of  complaint  in  the  circuit  court  of  Upshur  county  against 
Ida  M.  Butts,  James  McCormick,  Harry  T.  Wilson,  as  indi- 
viduals in  their  own  right  and  as  partners  trading  under  the 
firm  name  of  the  Butts,  McCormick  and  Wilson  Company, 
The  Pickens  and  Hackers  Valley  Railroad  Company,  a  corpo- 
ration, The  Butts,  McCormick  and  Wilson  Company,  a  cor- 
poration, the  Ohio  River  Lumber  Company,  a  corporation^ 
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and  the  Oak  Lumber  Company,  a  corporation,  alleging  that  for 
many  years  prior  to  the  date  of  said  agreement  plaintiff  was 
extensively  engaged  in  the  lumber  business  in  the  counties  of 
Randolph,  Webster  and  Upshur  and  that  while  so  engaged 
he  became  the  owner  of  a  large  amount  of  property  both  real 
and  personal;  the  real  consisting  mainly  of  coal,  timber  and 
timber  lands  in  said  counties;  that  the  personal  property  con- 
sisted largely  of  manufactured  lumber,  fallen  timber  or  logs, 
tools,  machinery  and  store  goods;  that  for  the  purpose  of 
successfully  carrying  on  his  said  business  it  had  become  nec- 
essary for  him  to  construct  the  said  railroad  and  for  the  more 
efficient  management  thereof  he  formed  the  corporation  call- 
ed the  Pickens  and  Hackers  Valley  Bailroad  Company  in 
which  he  owned  all  the  capital  stock  except  thirteen  shares  of 
which  plaintiff's  wife  owned  ten  shares  and  G.  M.  Fleming, 
A.  I.  Boreman  and  E.  F.  Kummer  owned  each  one  share ; 
that  shortly  before  the  28th  day  of  January,  1904,  the  said 
Butts,  McCormick  and  Wilson  entered  into  negotiations  with 
him  for  the  purchase  of  his  entire  holdings  with  the  except- 
ions specified  in  the  agreement,  which  negotiations  were  con- 
summated on  the  28th  day  of  January,  1904,  when  the  said 
agreement  was  entered  into;  that  the  consideration  of  said 
agreement  was  the  sum  of  $400,000  made  up  as  follows  : 

"Personal  property  of  the  value  of  forty-one  thousand 
eight  hundred  and  ninety -six  dollars  ($41,896.00);  the  Pickens 
and  Hackers  Valley  Railroad  of  the  value  of  sixty  thousand 
dollars  ($60,000.00);  the  equipment  of  said  road  of  the  value 
of  fourteen  thousand  and  three  hundred  and  eighty-seven  dol- 
lars ($14,387.00);  land  exclusive  of  coal  and  timber,  of  the 
value  of  thirty-two  thousand  and  ninety-seven  dollars  ($32,- 
097.00);  coal  land  of  the  value  of  one  hundred  and  four  thou- 
sand and  seventy-six  dollars  ($104,076.00);  timber  on  la?ids^ 
of  the  valu£  of  one  hundred  and  forty --five  thousand  seven 
hundred  atid  ninety-four  dollars  ($145,794.00);  the  residence 
and  lot  and  store  house  of  the  plaintiff  in  the  town  of  Pickens, 
of  the  value  of  seventeen  hundred  and  fifty  dollars  ($1750.00); 
amounting  in  the  aggregate  to  the  said  sum  of  four  hundred 
thousand  dollars  ($400,000.00). 

The  bill  alleging  that  the  provision  in  the  contract  in  re- 
gard to  abatement  for  failure  to  deliver  the  total  acreage 
was  inserted  in  said  contract  by   reason  of  a  mutual  mistake 
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of  calculation;  that  it  was  not  intended  that  the  abatement 
for  standing  timber  should  be  $19.00  per  acre  but  only  $9.02, 
the  latter  being  the  price  per  acre  for  timber;  that  the  de- 
fendants took  possession  immediately  of  all  the  property 
except  the  house  in  Pickens  which  the  plaintiff  was  willing 
to  deliver  whenever  the  defendants  complied  with  the  contract; 
that  the  defendants  had  paid  the  sum  of  $62,500  and  had 
paid  the  note  for  $37,500  and  had  also  paid  a  note  of  $2,500 
due  May  1,  1904,  and  $900  on  the  note  for  $2,508  due  June 
1,  1904,  but  that  except  the  sums  named  the  entire  purchase 
money  remained  unpaid  although  the  sum  of  $71,600  with 
interest  from  November,  1904,  was  past  due;  that  the  de- 
fendants had  failed  and  refused  to  execute  the  59  notes  for 
$5,000  each;  and  had  failed  in  good  faith  to  form  the  cor- 
poration provided  for  by  the  contract;  that  within  the  last 
few  days  he  had  learned  that  the  defendants  by  deed  dated 
June  20,  1905,  had  conveyed  all  the  personal  and  real  estate 
to  a  corporation  stated  in  the  deed  to  have  been  organized 
under  the  laws  of  the  State  of  South  Dakota  but  denied 
that  the  said  corporation  had  complied  with  the  laws  of 
West  Virginia  which  would  enable  it  to  carry  on  business, 
and  alleged  that  such  action  was  taken  as  a  mere  pretense 
of  compliance  with  the  provisions  of  the  contract  and  for 
the  purpose  of  hindering,  delaying  and  defrauding  the  plain- 
tiff in  the  protection  of  his  rights;  alleging  that  the  de- 
fendants were  manufacturing  and  selling  the  lumber  from 
the  said  property  and  using  the  money  collected  in  carrying 
on  other  enterprises  instead  of  paying  the  plaintiff;  that 
the  defendants  were  so  conducting  their  operations  as  to 
work  irreparable  damages  and  loss  to  the  plaintiff,  that  the 
defendants  knew  when  they  entered  into  the  contract  that 
a  very  considerable  part  of  the  timber  sold  had  a  time  limit 
within  which  it  was  to  be  removed  and  that  instead  of  re- 
moving the  time  limit  timber  they  were  removing  timber  on 
land  which  he  owned  and  on  which  there  was  no  time  limit, 
and  by  so  doing  would  permit  the  time  to  expire  with  the 
idea  of  purchasing  the  same  after  the  limit  had  expired  at 
a  much  less  price,  that  they  had  manufactured  lumber  of 
the  market  value  of  $120,000;  that  the  defendants  were 
using  the  portable  mills  and  tools  sold  them  in  the  manu- 
facture of  lumber  on  tracts  adjacent  to  the  land  purchased 
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of  the  plaintiff  and  alleging  that  the  mills  and  tools  should 
be  used  in  the  manufacture  of  lumber  on  the  tracts  of  lands 
purchased  of  him,  and  the  money  should  be  used  in  the  pay- 
ment of  the  purchase  money  due  him;  that  the  defendants  were 
concerned  in  other  corporations  engaged  in  the  manufacture 
of  lumber  on  adjacent  tracts  of  land  and  that  said  corpora- 
tions were  formed  for  the  purpose  of  hindering,  delaying 
and  defrauding  plaintiff  in  the  assertion  of  his  rights;  alleg- 
ing that  the  defendants  were  inexperienced  in  the  lumber 
business  and  that  the  business  was  being  carried  on  at  a 
loss;  that  the  defendants  had  not  caused  the  railroad  com- 
pany to  execute  a  deed  of  trust  on  its  property  and  that 
he  was  ready  to  transfer  all  the  stock  in  the  said  company 
to  the  defendants;  that  the  plaintiff  had  executed  and  ten- 
dered to  the  defendants  a  good  and  sufficient  deed  for  all 
the  real  estate  sold  by  him  to  them,  and  that  the  defendants 
had  refused  to  accept  the  samie;  that  when  the  said  deed 
was  presented  to  them  they  assigned  a  number  of  reasons 
for  not  accepting  the  same,  that  the  deed  did  not  comply 
with  the  requirements  of  the  contract;  alleging  that  it  was 
true  that  of  the  real  estate  amounting  to  2943.81  acres  the 
plaintiff  only  owned  an  undivided  half  but  that  the  defend- 
ants knew  this  when  they  entered  into  the  contract  and  that  in 
estimating  the  acreage  only  one-half  of  this  tract  was  taken; 
that  it  was  true  that  in  some  cases  he  owned  only  certain 
marked  trees,  and  that  in  one  tract  of  670  acres  he  only 
owned  one-half  of  the  coal  but  that  this  was  known  to  the 
defendants  before  making  tlie  contract;  and  alleged  that 
such  objections  were  not  made  in  good  faith  but  only  for 
the  purpose  of  hindering  and  delaying  the  day  of  accounting 
that  the  defendants  might  further  despoil  the  property  of 
the  plaintiff;  that  since  the  tender  of  the  said  deed  and  the 
refusal  by  the  defendants  to  accept  it  the  defendants  had  con- 
tinued to  cut  and  manufacture  and  remove  the  timber,  by 
reason  of  which  the  defendants  were  estopped  from  denying 
their  obligation  to  accept  the  said  deed;  that  since  the  for- 
mation of  the  South  Dakota  corporation  he  was  unable  to  say 
whether  the  operations  had  been  carried  on  by  the  defend- 
ants as  the  firm  or  as  the  corporation,  but  that  there 
had  been  no  apparent  change  in  the  management  of  the  bus- 
ines  and  that  the  plaintiff  did  not  believe  that  there  had  in 
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fact  been  a  change  in  ownership  but  that  the  whole  pro- 
ceeding had  been  taken  for  the  purpose  of  hindering,  de- 
laying and  defrauding  the  plaintiff,  that  no  one  had  set 
up  any  adverse  title  of  claim  to  any  of  the  property  em- 
braced in  his  sale,  but  that  it  was  true  that  as  to  one  or 
two  small  tracts  he  had  only  the  equitable  title  but  that  he 
could  and  would  obtain  the  legal  title  to  such  tracts,  and  that 
even  should  the  plaintiflF  fail  to  get  good  title  to  such  tracts 
such  failure  should  not  interfere  with  the  closing  of  the 
contract  and  would  only  entitle  the  defendants  to  refuse 
to  take  so  much  of  the  property  as  the  plaintiflF  could  not 
make  good  title  for;  that  in  making  out  the  bill  of  sale  of 
the  personal  property  there  had  been  omitted  therefrom 
credits  to  the  amount  of  $1,075,  mentioning  the  items  thereof; 
alleging  a  purpose  on  the  part  of  the  defendants  to  exhaust 
the  personal  property  conveyed  to  them,  to  sell  and  con- 
vert to  their  own  use  the  standing  timber  conveyed  to  them 
without  paying  to  the  plaintiff  anything  further  than  they 
had  already  done,  and  that  if  permitted  to  longer  mis- 
manage the  business  the  plaintiff  would  be  deprived  of  a 
large  part  of  the  security  for  his  debt  and  would  not  be 
able  to  enforce  his  lien  on  said  property;  that  the  defend- 
ants had  refused  to  pay  taxes  for  the  year  1904  on  the  real 
estate  conveyed  to  them  by  plaintiflF  and  that  unless  re- 
deemed the  same  would  be  sold  by  the  state;  that  in  order 
to  prevent  such  sale  he  had  been  compelled  to  pay  a  part 
of  the  taxes  thereon  and  that  the  defendants  refused  to  re- 
fund to  him  the  amount  so  paid;  that  the  land  sold  was 
rough  and  not  suited  for  agricultural  purposes  and  that  the 
timber  thereon  constituted  the  chief  value,  that  the  coal 
lands  had  depreciated  in  value  and  that  when  the  land  was 
denuded  of  its  timber  it  would  be  wholly  insuflBicient  to  sat- 
isfy the  purchase  money  lien  of  the  plaintiflF;  alleging  that 
the  defendants  were  insolvent,  and  praying  that  the  said 
contract  of  January  28th,  1904,  be  corrected  so  as  to  ex- 
press the  true  meaning  and  intent  of  the  parties;  that 
the  plaintiflF  have  a  decree  for  the  amount  due  him;  that 
his  lien  be  enforced;  that  a  receiver  of  the  said  property  be 
appointed;  that  said  receiver  be  authorized  to  carry  on  the 
business  of  manufacturing  into  lumber  the  standing  timber 
and  the  timber  then  down;  and  that  an  injunction  be  granted 
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enjoining  and  restraining  the  said  defendants  both  individ- 
ually and  as  a  firm  from  cutting  the  timber  or  removing  any 
part  of  it  that  had  already  been  cut,  or  to  sell  any  that  had 
been  manufactured,  and  that  they  be  enjoined  from  inter- 
fering in  any  way  with  the  receiver  in  the  operation  of  the 
business. 

The  plaintiff  gave  notice  of  motion  for  the  appointment  of 
a  receiver  and  the  defendants  gave  notice  of  their  motion  to 
dissolve  the  injunction.  The  defendants  Butts,  McCormick 
and  Wilson  and  Butts,  McCormick  and  Wilson  Company 
filed  their  joint  and  several  answer  on  the  26th  day  of  Au- 
gust, to  which  plaintiff  replied  generally.  The  answer  aver- 
ring that  the  contract  as  set  out  in  the  plaintiff's  bill  was 
correct;  that  there  was  no  separate  valuation  of  the  different 
items,  but  that  it  was  a  sale  in  gross  for  the  consideration  of 
$400,000;  denying  the  allegation  in  regard  to  the  abatement 
of  $9.02  for  standing  timber,  but  that  it  was  intended  to  be 
abated  $19.00,  as  set  out  in  the  contract,  and  denying  that 
the  fixing  of  $19.00  as  the  abatement  was  a  mutual  mistake; 
that  the  plaintiff  had  refused  to  deliver  to  them  possession  of 
the  house  at  Pickens  and  that  after  the  execution  of  the  con- 
tract plaintiff  fraudulently  sold  and  disposed  of  certain  lum- 
ber covered  by  the  contract  falsely  pretending  to  have  sold 
the  same  prior  to  the  execution  of  the  said  contract;  that  the 
defendants  had  paid  the  plaintiff  $105,525.07,  and  had  put 
improvements  on  the  property  to  the  amount  of  about  $70,- 
000  and  denying  that  they  owed  the  plaintiff  $71,600,  but 
that  they  had  paid  already  more  than  was  due;  that  they  had 
formed  the  corporation  in  South  Dakota  and  had  conveyed 
the  said  property  to  the  corporation  and  the  formation  of  the 
corporation  was  in  pursuance  of  the  terms  of  the  contract 
and  was  organized  in  good  faith;  that  it  was  true  that  the 
defendants  had  refused  to  execute  the  59  notes  of  §5,000 
each,  but  that  their  failure  was  due  to  the  failure  of  the 
plaintiff  to  tender  them  a  deed  in  compliance  with  the 
contract;  denying  that  they  were  applying  the  proceeds  of 
the  property  sold  to  them  by  the  plaintiff  to  other  enter- 
prises with  the  intention  of  defrauding  the  claim  of  the  plain- 
tiff; denied  that  it  was  required  of  them  to  remove  the 
timber  off  the  time  limit  tract  rather  than  off  the  other 
tracts,    but  that  they   could  cut  timber  where  most   con- 
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venient,  and  that  on  account  of  the  location  it  would  be  im- 
possible to  cut  and  manufacture  all  the  timber  within  the 
time  on  which  there  was  a  time  limit;  that  the  plaintiff  never 
requested  them  to  cut  the  timber  from  the  time  limit  tracts 
rather  than  that  on  which  there  was  no  time  limit;  denying 
that  they  were  inexperienced  in  the  lumber  business  and 
claiming  that  their  net  profits  since  commencing  business 
amounted  to  $82,000;  that  they  had  never  executed  a  deed  of 
trust  to  Spies  for  the  railroad  because  Spies  was  the  holder 
of  all  the  corporate  stock  of  the  railroad;  that  plaintiff  had 
tendered  the  deed  to  them,  but  that  they  had  refused  to  accept 
it  and  filed  with  the  plaintiff  a  list  of  objections  to  the  same 
and  assigned  a  number  of  reasons  for  not  accepting  the  deed; 
that  they  knew  at  the  time  of  the  contract  that  plaintiff  only 
owned  a  half  undivided  interest  in  a  tract  of  2943.81  acres, 
but  did  not  know  of  other  deficiencies  of  title  and  encum- 
brances and  that  they  relied  solely  on  the  contract  of  plaintiff 
to  convey  to  them  with  general  warranty;  denying  the  in- 
solvency of  the  defendants,  but  on  the  contrary  that  the  as- 
sets exceeded  the  liabilities  by  the  sum  of  $157,316.66;  and 
denied  that  the  security  of  the  plaintiff  for  his  purchase 
money  was  being  removed,  but  averred  that  instead  they  had 
increased  the  value  of  the  real  estate  $39,660.85;  denied  that 
any  purchase  money  was  due  plaintiff,  but  that  after  deduct- 
ing abatements  and  credits  for  improvements  the  defendants 
would  be  credited  with  additional  purchase  money,  alleging 
that  they  had  always  been  willing  to  comply  in  all  things 
with  the  terms  of  the  contract,  and  praying  for  the  specific 
performance  of  the  contract,  and  asked  that  a  commissioner 
be  appointed  to  ascertain  and  report  the  total  number  of  acres 
of  land,  coal  and  timber,  which  the  plaintiff  is  able  to  convey 
in  accordance  with  the  said  contract  and  the  condition  of  the 
title  of  plaintiff  to  tlie  several  tracts. 

On  the  9th  day  of  September,  1905,  Ihe  cause  came  on  to 
be  heard  upon  the  bill  and  exhibits,  the  answer  and  exhibits 
and  replication  to  the  answer,  upon  the  motions  to  appoint  a 
receiver  and  to  dissolve  the  injunction,  upon  the  several  affi- 
davits filed  in  support  of  the  plaintiff's  motion  for  receiver 
and  in  opposition  to  the  motion  to  dissolve  the  injunction  and 
the  affidavits  filed  by  defendants  in  support  of  their  motion 
to  dissolve  the  injunction  and  in  opposition  to  the  motion  to 
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appoint  a  receiver.  When  the  court  was  of  opinion  that  the 
case  was  one  proper  for  the  appointment  of  a  receiver,  and 
proceeded  to  appoint  Clarence  D.  Howard  receiver  of  all  and 
singular  the  real  estate  in  the  bill  and  exhibits  mentioned  and 
the  assets  both  real  and  personal  of  the  said  railroad;  the 
stock  of  manufactured  lumber  on  the  premises  in  controversy, 
or  so  much  thereof  as  had  been  manufactured  by  defendants 
from  the  timber  cut  on  the  lands  purported  to  be  sold  by 
plaintiff  to  defendants  or  from  the  standing  timber  sold  by 
him  to  them,  together  with  any  such  timber  severed  from  the 
land  and  not  manufactured  into  lumber;  and  it  was  decreed 
that  upon  giving  bond  as  required  in  the  penalty  of  $50,000 
said  receiver  should  forthwith  take  into  custody  the  said 
property  to  sell  and  dispose  of  the  said  stock  of  manufactured 
lumber  retaining  the  proceeds  thereof  until  the  further  order 
of  the  court,  to  operate  and  conduct  the  business  of  the  rail- 
road in  question  and  all  tram  roads  constructed  by  the  parties 
hereto  upon  the  lands  in  controversy;  to  employ  such  agents, 
clerks  and  servants  as  he  might  deem  necessary  therefor,  and 
to  go  forthwith  upon  the  premises  and  investigate  and  report 
to  the  court  all  matters  touching  the  propriety  or  necessity 
of  cutting  any  or  all  of  the  standing  timber  in  controversy, 
the  probable  cost  thereof,  and  the  advisability  of  such  opera- 
tion under  the  order  of  the  court. 

*'It  is  further  ordered  that  the  receiver  shall  from  time  to 
time  report  what  he  shall  do  hereunder  and  not  less  often 
than  twice  during  each  year  of  his  said  receivership. 

"And  the  Court  is  further  of  opinion  and  doth  overrule  the 
motion  of  the  defendants  for  the  dissolution  of  the  injunction 
hereinbefore  awarded,  in  so  far  as  the  same  enjoins  the  de- 
fendants from  selling  or  otherwise  encumbering  the  real  es- 
tate described  in  the  bill  herein,  or  from  removing,  selling 
or  shipping  any  lumber  manufactured  from  any  of  the  tim- 
ber sold  by  the  plaintiff  to  the  defendants,  but  doth  dissolve 
said  injunction  so  far  as  the  same  restrains  the  defendants 
from  selling  or  encumbering  any  part  of  the  personal  prop- 
erty in  the  bill  mentioned  and  covered  by  the  contract  of  sale 
between  the  plaintiff  and  defendants;  but  it  is  ordered  that 
the  plaintiff  do  enter  into  further  bond  within  10  days  from 
this  date  in  the  penalty  of  $2000.00-100,  conditioned  upon 
the  payment  of  all  costs  and  damages  as  may  be  encurred  by 
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any  party  hereto  in  the  event  the  said  injunction  shall  be 
hereafter  dissolved. 

"And  the  defendants  now  desiring  to  set  aside  so  much  of 
this  order  as  appoints  said  receiver,  and  refuses  to  dissolve 
said  injunction  by  the  giving  of  an  appropriate  bond  as  here- 
inafter provided,  it  is  ordered  that  upon  the  defendants  or 
some  one  for  them  entering  into  bond  with  approved  security, 
either  individual  or  corporate,  before  the  clerk  of  this  C\)urt, 
within  14  days  from  this  date  in  the  penalty  of  $150,000.00, 
conditioned  upon  the  payment  to  the  plaintiff  of  such  moneys 
as  may  be  found  due  to  him  upon  future  decree  in  this  cause, 
said  receivership  be  thereby  vacated  and  that  the  injunction 
herein  do  stand  dissolved.  And  it  is  further  ordered  that  the 
said  receiver  heretofore  appointed  do  not  take  possession  of 
any  of  the  said  property  within  the  said  period  of  14  days 
limited  for  the  giving  of  such  bond." 

From  which  decree  the  defendants  Ida  M.  Butts,  James 
McCormick,  Harry  T.  Wilson  and  Butts,  McCormick  and 
Wilson  Company  appealed  and  claim  that  the  court  below 
erred  in  appointing  a  receiver;  that  the  court  erred  in  hold- 
ing that  the  plaintiff  had  a  lien  upon  the  manufactured  lum- 
ber on  the  premises  and  in  appointing  a  receiver  therefor; 
and  in  directing  the  receiver  to  sell  the  same;  that  the  court 
erred  in  overruling  the  motion  to  dissolve  said  injunction; 
and  erred  in  fixing  the  amount  of  the  bond  to  be  given  by 
the  defendants  at  $150,000,  the  same  being  unreasonable  and 
excessive  in  amount. 

Did  the  court  err  in  appointing  a  special  receiver  incase  at 
bar  in  view  of  all  the  circumstances  of  the  case?  Sec.  28 
ch.  133,  Code,  makes  provision  for  such  appointment  by  a 
court  of  equity  in  any  proper  case  pending  therein  in  which 
the  property  of  a  corporation,  firm  or  person  is  involved  and 
there  is  danger  of  the  loss  or  misappropriation  of  the  same, 
or  a  material  part  thereof.  Sec.  6823,  5  Thomp.  Corp., 
says:  ''Unless  there  is  a  statute  giving  the  right  to  a  receiver 
in  a  given  state  of  facts,  no  one  can  demand  the  appointment 
of  a  receiver  ex  debito  juHtitkte;  but  the  question  whether  or 
not  a  receiver  will  l)e  appointed  in  a  given  case  is  addressed 
to  the  sound  discretion  of  the  chancellor,  under  all  the  cir- 
cumstances. The  discretionary  power  possessed  by  courts  of 
equity  of  appointing  receivers  or  refusing  applications  for 
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such  appointment  will  not  be  interferred  with  on  appeal  ex- 
cept in  cases  where  the  discretion  has  been  manifestly  abused; 
this  being  the  general  rule  as  to  the  appellate  review  of  dis- 
cretionary action."  And  Alderson  on  Receivers,  page  75: 
"The  application  for  the  appointment  of  a  receiver  is  always 
addressed  to  the  sound  discretion  of  the  court.  The  appoint- 
ment is  not  a  matter  of  right.  The  power  to  appoint  a  re- 
ceiver is  a  discretionary  one  to  be  exercised  with  great  cir- 
cumspection. The  discretion  is  not  arbitrary  or  absolute, 
but  sound  and  judicial.  It  is  not  to  be  too  strictly  limited 
or  lightly  used." — Citing  many  cases  in  support  of  the  prin- 
ciple. In  Crane  v.  McCoy,  1  Bond.  422  U.  S.  Cir.  Ct.,  it  is 
held:  "The  application  for  the  appointment  of  a  receiver  is 
always  addressed  to  the  sound  discretion  of  the  court  to  which 
it  is  made.  As  a  general  rule  such  appointment  will  be  made 
in  all  cases  where  the  interest  of  parties  seem  to  require  it." 
In  Camei'on  v.  Improvement  Company,  20  Wash.  169,  72 
Am.  St.  Rep.  26,  it  is  held:  "The  appointment  of  a  receiver 
pendeiite  lite  is  a  matter  committed  to  the  sound  discretion  of 
the  judge  before  whom  the  proceeding  is  pending."  And  it 
is  there  further  held:  "The  appointment  of  a  receiver  will 
not  be  disturbed  on  appeal,  unless  it  appears  affirmatively  to 
have  been  unwarranted,  and  to  show  this  there  must  be  a 
great  preponderance  of  evidence  against  the  propriety  of  the 
appointment,  as  the  appellate  court  will  not  undertake  to 
weigh  the  testimony  where  there  is  substantial  conflict  in  it." 
In  a  note  to  said  case  at  page  96  it  is  said  that  the  appoint- 
ment of  a  receiver  is  proper  where  it  is  sought  to  enforce  a 
vendor's  lien  and  there  is  danger  of  loss  by  the  purchaser's 
insolvency  or  otherwise,  citing  Hughes  v.  Hatchett,  55  Ala. 
631.  In  McCaslin  v.  State,  44  Ind.  151,  it  is  held:  "Where 
a  purchaser  takes  possession  of  and  claims  real  estate  by  vir- 
tue of  his  purchase,  and  is  in  possession  at  the  commencement 
of  an  action  for  the  recovery  of  the  purchase-money  and  for 
the  appointment  of  a  receiver  to  take  charge  and  possession 
of  the  real  estate  pending  litigation,  because  of  waste  com- 
mitted and  threatened  by  the  purchaser,  the  appointment  of 
a  receiver  is  fiot  such  a  change  of  possession  as  to  estop  the 
Tendor  from  enforcing  his  remedy."  See  also  4  Pom.  Eq, 
Juris.,  sec.  1334. 

FUintiff  had  been  many  years  carrying  on  a  heavy  busi- 
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ness  in  the  lumber  trade  and  had  accumulated  a  large  num- 
ber of  tracts  of  land  and  of  standing  timber  in  the  three 
counties  of  Randolph,  Upshur  and  Webster,  and  had  in  con- 
nection with  his  business  built  a  railroad  of  some  13  or  14 
miles  in  length  from  the  town  of  Pickens  into  his  timber 
lands  at  a  cost,  with  its  equipment,  of  some  $74,000  for  the 
purpose  of  carrying  his  manufactured  product  to  market. 
The  defendants  Butts,  McCormick  and  Wilson  contracted 
for  the  purchase  of  the  whole  property  of  the  plaintiff,  real 
and  personal,  including  the  railroad  and  its  equipment,  and  at 
once  took  possession  and  began  cutting,  manufacturing  into 
lumber  the  timber,  and  marketing  the  same.  It  was  evi- 
dently the  intention  of  the  plaintiff  in  making  the  sale,  and 
presumably  that  of  the  purchasers,  from  the  provisions 
made  in  the  contract  for  payments  of  $5,000  every  month, 
that  the  timber  should  be  paid  for  about  as  fast  as  it  was 
removed.  The  timber  constituted  the  chief  value  of  the 
larger  part  of  the  land  i>urchased  and  at  the  price  the  de- 
fendants claim  they  were  to  have  an  abatement  for  the  failure 
of  title  to  the  standing  timber  and  which  claim  is  supported 
by  the  written  contract  as  it  is  written,  and  in  case  it 
shall  hereafter  be  found  there  was  no  mutual  mistake  -  as 
charged  by  plaintiff  in  fixing  the  amount  to  be  abated  there- 
for, at  $19  per  acre  of  standing  timber,  such  standing  timber 
being  16059  acres,  at  the  said  price,  alone,  would  represent 
over  $305,000,  or  more  than  three-fourths  of  the  sum  to  be 
paid  by  the  defendants  for  the  whole  purchase.  The  defend- 
ants prosecuted  vigorously  the  cutting  and  removal  of  the 
timber  for  some  eighteen  months  without  paying  a  dollar  on 
the  monthly  payments  of  $5,000  each,  agreed  by  them  to  be 
paid,  insisting  that  they,  could  not  be  required  to  pay  any 
of  the  deferred  payments  of  the  purchase-money  until  a 
perfect  deed  of  general  warranty  for  all  the  property  was 
made  to  them  by  the  plaintiff  and  free  from  encumbrance^ 
and  cite  many  authorities  to  support  their  contention.  And 
their  position  in  cases  where  the  contract  has  been  com- 
pleted by  giving  the  notes  for  the  deferred  payments  so  as  to 
entitle  the  vendor  to  his  liens  that  he  may  proceed  if  neces* 
sary.to  enforjce  payment,  is  the  corjrect  position  and  sup- 
I)orted  by  their  cited  authorities,  but  it  will  pot  .hold,  good 
in  a  case  where  the  vendee  bits  taken. po$$essioii,  and,  while 
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refusing  to  carjy  out  his  contract  by  giving  his  notes  and 
paying  no  part  of  the  deferred  payments  of  the  purchase- 
money  long  past  due,  is  taking  off  and  appropriating 
wholly  to  his  own  use  that  element  of  the  real  estate 
which  constitutes  its  chief  value,  as  to  a  large  part 
of  the  real  estate  in  controversy  here,  the  standing 
timber  seems  to  constitute  almost  the  sole  value.  In 
Gates  V.  McLean^  70  Cal.  42,  it  is  held  that  where  the 
contract  provides  for  the  vendee  taking  possession,  his 
remedy,  in  case  the  title  of  the  vendor  fails  or  he  is  unable 
to  make  a  conveyance  as  stipulated,  is  to  rescind  or  offer  to 
rescind  and  restore  the  possession;  in  which  event  he  may 
recover  the  purchase-money  advanced  with  interest  together 
with  the  value  of  his  improvements  deducting  therefrom 
such  sum  as  the  use  of  the  premises  may  reasonably  be 
worth,  but  if  he  chooses  not  to  rescind  but  to  retain  pos- 
session under  the  contract  he  can  do  so  only  on  condition 
that  he  pay  the  purchase-money  and  interest  according  to 
the  contract.  In  the  latter  case  it  is  considered  that  he  is 
willing  to  receive  such  title  as  the  vendor  is  able  to  give  and 
is  content  with  the  x)ersonal  responsibility  of  the  vendor  upon 
his  covenants.  And  in  Rhorer  v.  Bila^  83  Cal.  51,  Syl.  pt. 
1:  "A  purchaser  cannot  remain  in  possession  of  lands  under 
a  contract,  and  at  the  same  time  refuse  to  pay  the  stipulated 
purchase  price.  He  must  surrender  possession  or  show  an 
eviction  before  he  can  defend  a  suit  for  the  purchase-money, 
or  show  a  failure  of  consideration,  or  counterclaim  to  the 
purchase-money,  or  damages  for  delay  in  performance  of  the 
contract  of  the  vendor.  So  long  as  he  retains  possession  he 
waives  all  objections,  whether  of  defect  of  title  or  delay  in  com- 
pleting it,  and  is  bound  to  accept  title  according  to  the  terms 
of  the  contract,  if  offered  while  he  still  retains  possession." 
In  Lynch  v.  Baxter,  4  Texas  431,  (51  Am.  Dec.  735):  ''A 
vendee  cannot  resist  payment  of  purchase-money  on  ground 
of  defect  of  title  in  the  vendor,  while  he  retains  the  title 
bond  and  continues  in  the  possession  of  the  land."  In 
Warley  v.  Nethercott,  91  Cah  512,  (25  Am.  St.  Rep.  209), 
it  is'  held:  "If,  after  a  contract  is  made  for  the  sale  of  real 
property,  it  is  ascertained  that  the  title'  of  the  vendor*  is 
hot  perfect,  the  vendee  must  either  rescind  the  contract  and 
Irestore  possession,  or  accept  the  title  as  it  is  and  pay  the 
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purchase  price.  He  cannot,  while  declining  to  p^  such 
price  on  account  of  the  defect  in  the  title,  hold  possession  of 
the  property  until  the  title  should  be  perfected. "  This  principle 
is  well  settled.  Stave  Co.  v.  Smith,  116  Ala.  416,  (67  Am. 
St.  Rep.  140);  Gates  v.  McLean,  70  Cal.  42;  Rhorer  v.  BUa, 
83  Cal.  51;  3  Pom.  Eq.  Juris.,  section  1260;  Gil^s  v.  1117- 
llaim,  3  Ala.  316,  (37  Am.  Dec.  692;)  Lyivch  v.  Ba^t^r,  4 
Texas  431,  (51  Am.  Dec.  735;)  Vail  v.  NeUon,  4  Rand.  478; 
Johmton  V.  Jarrett,  14  W.  Va.  230;  Raier  v.  Neal,  13  W. 
Va.  373;   Goddln  v.  Vaughn,  14  Grat.  125. 

Counsel  for  appellants  in  their  brief  say:  *'The  title  of 
Henry  Spies  to  the  real  estate  sought  to  be  conveyed  is  so 
defective  and  covered  with  liens  aud  encumbrances,  that  a 
court  of  equity  will  not  compel  the  defendants  to  accept  and 
pay  for  it."  While  the  plaintiff  in  his  bill  says  that  he  is 
advised  that  he  is  entitled  to  have  specific  performance  of 
the  contract  of  January  28,  1904,  and  that  if  he  be  mis- 
taken in  that  then,  that  the  said  contract  should  be  rescinded 
and  the  parties  placed  in  atai^u  quo,  that  the  defendants 
might  not  refuse  to  carry  out  the  contract  and  yet  reap  all 
the  benefits  thereof  and  refuse  to  pay  for  them.  If  the 
deed  tendered  by  plaintiff  to  the  defendants  for  the  property 
sold  them  by  him  is  liable  to  all  the  criticisms  and  objections 
raised  against  it  by  the  defendants  and  this  could  be  made  to 
appear  to  the  satisfaction  of  a  court  of  equity,  they  would 
have  little  trouble  in  this  cause  to  have  a  rescission  of  the 
contract,  but  they  seem  neither  to  desire  a  rescission  nor  to 
perform  their  part  of  the  contract  by  making  the  notes,  or  pay- 
ing anything  on  account  of  the  purchase-money.  As  to  the 
liens  upon  the  lands  constituting  a  part  of  the  objections 
of  defendants  to  the  deed  tendered  them  by  plaintiff,  and 
which  plaintiff  testifies  do  not  amount  in  all  to  more  than 
from  $15,000  to  $20,000,  the  defendants  have  a  right  to 
compel  the  application  of  the  purchase-money  due  from 
them  to  the  payment  of  such  liens  and  have  credit  therefor 
upon  the  purchase  money.  Douglass  v.  Rutherford^  25  W. 
Va.  708;  Curry  v.  Hale,  15  W.  Va.  867. 

It  appears  from  the  affidavits  filed  that  all  the  timber  has 
already  been  removed  by  appellants  from  some  of  the 
tracts  and  a  large  portion  from  others,  and  that  the  timber 
constitutes  the  chief  value  of  the  land  and  that  when  the 
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tiimber  is  removed  from  the  land  a  large  part  of  it  would  be 
almost  worthless.  Affiants  stating  that  the  property  was  con- 
stantly being  depreciated  in  value.  Many  affiants  state  that 
in  their  opinion  the  whole  property  would  not  sell  for 
^300,000.  There  is  some  evidence  tending  to  prove  the  in- 
solvency of  the  appellants,  defendants  in  their  answer  make 
a  general  denial  of  the  allegation  of  insolvency  but  it 
is  not  made  to  appear  affirmatively  that  they  have  assets 
to  any  considerable  amount  other  than  that  purchased 
from  plaintiff,  while  indebtedness  is  shown,  besides  the  $300,- 
000  of  purchase  money  to  plaintiff,  of  at  least  $19,500;  that 
on  contracts  for  services  for  which  cash  was  to  be  paid  the 
parties  who  were  entitled  to  cash  were  put  off  for  a  long 
time  with  the  notes  of  appellants  who  said  they  could  not 
pay  cash. 

There  is  much  evidence  in  the  affidavits  filed  in  the  case  of 
the  mismanagement  of  the  business  and  want  of  experience 
therein,  not  only  general  statements  of  the  fact,  but  giving 
specific  acts  of  mismanagement  resulting  in  waste.  De- 
fendants rely  principally  to  overcome  the  effect  of  these  affi- 
davits upon  their  denial  in  the  answer  to  the  allegations  of 
plaintiff's  bill  touching  the  bad  management  of  the  business 
and  the  incompetency  of  the  managers.  The  answer  is  not 
taken  as  proof  even  when  sworn  to,  the  general  replication 
to  the  answer  puts  the  defendants  on  proof  of  the  allegations 
thereof. — Knight  v.  JVease,  53  W.  Va.  50;  Code,  chapter 
125,  section  38.  Defendants  claim  "that  they  have  placed 
on  the  said  land  and  railroad  in  the  shape  of  permanent  im- 
provements about  Seventy  Thousand  Dollars."  They  ex- 
tended the  railroad  some  3  or  3/4  miles  at  a  cost,  as  they 
claim,  of  about  $31,000,  as  a  part  of  such  "permanent  im- 
provements." Alex.  W.  Ewing,  a  civil  engineer,  who  assisted 
as  such  engineer  in  the  construction  of  the  13  or  14  miles 
of  said  railroad  constructed  by  plaintiff  at  a  cost  (as  claimed) 
of  $74,000,  states  that  the  same  was  all  or  principally  over 
mountains  and  hills,  through  mountain  gorges,  along  side 
hills,  which  were,  many  of  them,  very  steep,  and  altogether 
a  very  rough  route  over  which  to  construct  a  railroad;  that 
on  the  other  hand  the  part  of  the  road  constructed  by  Butts, 
McCormick  and  Wilson  was  through  bottom  lands  and  over 
an  easy  and  cheap  route  of  construction,  and  states  that   he 
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''believes  the  cost  of  constructing  the  road  bed  made  by  said 
Spies  is  as  per  mile  four  times  as  great  as  that 
per  mile  as  that  constructed  by  Butts,  McCormick  and 
Wilson.'' 

If  this  statement  be  true  the  outlay  of  defendants  for  the 
construction  of  the  extension  of  the  railroad  of  3  or  Sy4  miles 
was  at  an  unnecessarily  extravagant  cost.  Appellants'  coun- 
sel further  say,  "Abatements  are  now  due  from  the  plaintiff 
to  the  defendants  to  a  larger  amount  than  unpaid  purchase- 
money;"  the  words  "now  due"  in  said   statement  meaning 
AS  of  the  date  of  the  decree.      The  contract  contains  the  fol- 
lowing provision:      "It  is  understood  and  agreed,  however, 
that  if  the  said  party  of  the  first  part  shall  be  unable  by  the 
said  first  day  of  July,  1904,  or  at  the  time   of  the  delivery 
of  the  deed  hereinbefore  mentioned,  to  make  good  title   to 
any  of  the  tracts  of  land,  coal  and  standing  timber,  intending 
to  be  conveyed  by  this  agreement,  the  same  may  be  conveyed 
^by  him  to  the  parties  of  the  second  part  at  any  time  before 
final  settlement  shall  be  made  of  the  purchase  price  aforesaid, 
upon  the  perfecting  of  his  title  thereto,  and   no  abatement 
shall  be  made  of  said  purchase  price  by  reason  of  any  such 
tracts  so  conveyed  before  such  final  settlements."      Abate- 
ments under  this  provision  of  the  contract  are  matter  for  fu- 
ture adjudication.     Appellants  cite    Wilson   v.    Maddox^  46 
W.  Va.  641,  where  it  is  held  in  Syllabus,    pt.  3:      "When 
the  equities  of  the  bill  are  fully  and  fairly  denied  by  answer, 
unless  the  plaintiff  overcome  such  denial  by  other  testimony, 
the  question  should  no  longer  be  regarded  as  one  addressed  to 
the  discretion  of  the  court,  but  it  is  error  to  appoint  a  receiver 
when  the  charges  of  the  bill  are  so  denied."     And  also  cite 
Ruffner  v.  Mairs^  33  W.  Va.  655;  High  on  Receivers,  Par. 
24;  and  1  Bart.  Chy.  Prac.,  section  146,  as  conclusive  against 
the    appointment  of  the  receiver  in   this  case,  defendants 
having  answered  denying  the  allegations  of  the   bill.     Said 
section  146,  Bart.  Chy.  Prac.  says:     "The  evidence  necessary 
to  overcome  the  effect  of  an  answer  may  be  introduced    by 
affidavits,  which  may  be  filed  both  before  and  after  the    an- 
swer comes  in;  and  it  is  enough  that  the  plaintiff  by  his  bill 
and  affidavits  makes  out  a  pHma  facie  case,  for  the  court  in 
passing  upon  the  application   in  no  manner  anticipates  the 
ultimate  judgment   upon   the  rights  of  the  parties   on   the 


W.Va.]  Spies  v.  Butts.  403 

merits  of  the  case;  indeed,  so  little  does  the  court  consider 
the  merits  of  the  case,  that  on  such  an  application  (for  a  re- 
ceiver) it  will  not  even  regard  an  objection  that  the  bill  is 
multifarious,  or  that  it  is  faulty  for  misjoinder  of  parties." 
— CSting  High  on  Receivers,  sections  84,  85,  86,  88,  89  and 
738.  And  it  is  there  further  said:  "The  evidence  intro- 
duced when  the  application  is  before  decree  must  be  in  sup- 
port of  the  allegations  of  the  bill,  and  the  answer  of 
the  defendant  is  to  be  regarded  merely  as  his  affi- 
davit." 

As  a  further  reason  for  the  appointment  of  a  receiver 
the  plaintiff  makes  the  following  allegation:  "That  the  de- 
fendants, James  McCormick,  Ida  M.  Butts  and  Harry  T. 
Wilson,  have  refused  to  pay  taxes  for  the  year  1904,  on  the 
real  estate  conveyed,  to  them  by  the  plaintiff,  and  some  of 
the  same  has  been  returned  delinquent,  and  unless  redeemed, 
the  same  will  be  sold  by  the  State  for  the  non-payment 
thereof."  In  order  to  prevent  the  returning  of  some  of  the 
said  land  delinquent,  the  plaintiff  has  been  compelled  to  pay 
a  part  of  the  taxes  thereon,  and  the  defendants,  James  Mc- 
Cormick, Ida  M.  Butts  and  Harry  T.  Wilson,  refuse  to  re- 
fund the  amount  so  paid  by  him."  This  allegation  seems 
to  have  been  ignored  by  the  defendants  both  in  their  answer 
and  in  their  briefs  of  counsel,  except  a  general  denial  in  the 
answer  where  they  "deny  each  and  all  the  allegations  of  said 
bill  not  herein  specifically  admitted  to  be  true,  and  call  for 
full  proof  thereof."  In  Darusmont  v.  Patton^  4  Lea  (Tenn.) 
597:  "It  is  a  good  ground  for  the  appointment  of  a  receiver 
of  land  in  a  suit  pending  in  this  court,  where  the  decree 
below  declares  the  applicant  to  have  a  lien  on  the  land  for 
the  payment  of  debt,  that  there  are  taxes  due  and  unpaid 
which  are  about  to  be  enforced  by  a  sale  of  the  land,  unless 
the  party  in  possession  will  pay  the  taxes  in  a  reasonable 
time."  See  note  to  Cameron  v.  Iinprovement  Company^  (20 
Wash.  169)  72  Am.  St.  Rep.  at  page  95:  "As  between  the 
parties  the  one  in  possession — whether  vendor  or  vendee — is 
liable  (for  taxes),  unless  it  is  otherwise  stipulated,  and,  if  the 
one  not  in  possession  is  compelled  to  pay  them,  he  has  a 
remedy  over  against  the  other.  A  vendor  who  has  thus  been 
forced  to  pay  taxes  may  withhold  conveyance  until  reimburs- 
ed."—28  A.  E.  E.  L.  (1st  ed.)  125;  HiUn.  DeiicHa,  28  Ark. 
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506.  In  Creigh  v  Boggs,  19  W.  Va.  240,  (Syl.  pt.  5,)  it  is 
held:  ^* Where  a  written  contract  for  land  has  been  made, 
and  the  vendee  dies,  and  the  vendor  of  the  land  is  com- 
pelled to  piyr  taxes  incurred  after  the  death  of  the  vendee  to 
prevent  the  sheriff  selling  it  for  delinquent  taxes,  the  heirs 
and  not  the  administrator  of  the  vendee  are  bound  to  refund 
to  the  vendor  the  taxes  so  paid;  and  he  is  not  bound  to  de- 
liver them  a  deed  for  the  land,  till  they  have  done  so, 
though  the  administrator  may  have  paid  him  the  whole  of 
the  purchase-money."  In  Farher  v.  Purdy^  69  Mo.  601,  it 
is  held:  '^A  vendee  of  real  estate  in  possession  under  a  con- 
tract of  sale  is  liable,  as  between  himself  and  the  vendor,  for 
all  taxes  assessed  after  the  commencement  of  his  possession, 
and  the  fact  that  by  the  contract  the  vendor  is  bound  to  make 
him  a  warranty  deed  upon  payment  of  the  purchase  money, 
does  not  change  this  rule." 

When  the  plaintiff  sold  these  lands  to  the  defendants,  in 
his  contract  of  sale  it  was  provided;  "As  a  further  security 
for  the  payment  of  said  sum  of  $300,000.00  a  vendor^s  lien 
shall  be  retained  by  the  party  of  the  6rst  part  upon  all  the 
real  estate  above  described,  and  a  deed  of  trust  shall  be  ex- 
ecuted by  the  said  Pickens  and  Hackers  Valley  Railroad 
Company  upon  all  and  singular  its  real  estate,  rights  of  way, 
rolling  stock,  equipment,  rights  and  franchises  to  secure 
the  payment  of  the  same,  the  execution  of  which  said  deed 
of  trust  shall  be  contemporaneous  with  the  transfer  to  the 
parties  of  the  second  part  of  the  capital  stock  of  said  corpor- 
ation." And  in  a  suit  to  enforce  his  rights  against  the  real 
estate  under  his  contract,  if  it  appear  that  the  property  is 
being  wasted  or  depreciating  in  value  the  court  should  ap- 
point a  receiver.  The  vendor  had  a  right  to  look  to  the 
land  and  its  timber  for  security  and  if  the  property  is  in  dan- 
ger of  loss  or  misappropriation  he  is  entitled  to  the  aid  of  a 
court  of  equity  to  protect  his  interest  by  taking  charge  and 
preserving  the  property.  In  Core  v.  Bell^  20  W.  Va.  169» 
(Syl.  pt.  1,)  it  is  held:  *'An  injunction  to  stay  waste  ought 
to  be  granted  a  vendor  against  a  vendee,  to  whom  he  has 
sold  a  tract  of  land  in  fee  simple  retaining  the  title  as  a  se- 
curity for  the  purchase-money,  who  brings  his  suit  to  sub- 
ject the  land  to  the  payment  of  the  purchase-money,  and  the 
bill  charges  the  defendant  with  cutting  timber  on  the  land 
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in  a  manner  calculated  to  render  it  an  incompetent  security 
for  the  payment  of  the  purchase-money.  In  such  a  bill  it  is 
not  necessary  to  allege  the  insolvency  of  the  defendant."  At 
page  174,  in  the  last  mentioned  case  it  is  said  in  the  opinion: 
"In  a  bill  for  such  a  purpose  it  is  not  necessary  to  allege  the 
insolvency  of  the  defendant.  The  vendor  has  retained  the 
title  as  security  for  the  purchase  money  and  he  has  a  right  to 
look  to  the  land  for  payment  thereof,  and  is  not  under  any 
circumstances  during  the  life  of  the  vendor  comi)elled  to  look 
elsewhere  for  payment."  In  Ogden  v.  Chalfant^  32  W.Va. 
559,  (Syl.  pt.  2,)  it  is  held:  "A  receiver  may  be  appointed 
in  such  case  whenever  it  is  shown  in  any  proper  manner 
that  the  debtor  is  insolvent,  or  that  the  lands  are  likely  to 
prove  insufficient  to  satisfy  the  undisputed  or  ascertained  liens 
thereon." 

It  is  contended  by  counsel  for  appellants  that  plaintiff  had 
no  lien  on  the  timber  after  it  was  severed,  that  while  stand- 
ing it  was  realty  and  the  moment  it  was  severed  it  became 
personalty  and  the  absolute  property  of  the  vendees.  Plain- 
tiff had  no  occasion  up  to  this  time  for  his  vendor's  lien  upon 
the  land  as  he  had  sold  it  by  an  executory  contract  and  had 
withheld  the  legal  title  to  the  whole  property  as  security  for 
the  purchase-money  until  by  the  completion  of  the  contract 
by  the  making  of  the  notes  of  $5,000  each  to  be  paid  monthly 
by  the  defendants  and  the  execution  by  plaintiff  of  a  deed 
for  the  property,  his  vendor's  lien  would  be  effective.  It  is 
true  he  had  no  vendor's  lien  upon  the  timber  either  before  or 
after  it  was  severed,  for  such  lien  was  not  yet  acquired,  but 
he  held  the  legal  title  as  his  security.  2  Jones  on  Liens,  sec- 
tion 1107,  says: 

''A  LIEN  BY  CONTRACT  IS  NOT  A  VENDOR'S 
LIEN.  The  interest  of  a  vendor  who  has  given  an  ordi- 
nary contract  or  bond  for  the  sale  of  land,  but  retains  the 
title  to  the  land  in  himself,  is  often  spoken  of  in  the  cases  as 
a  vendor's  lien;  but  it  is  conceived  that  this  is  a  misuse  of 
terms,  which  should  be  avoided  as  leading  to  confusion. 
There  is  fundamental  distinction  between  a  vendor's  security 
in  such  case  and  the  lien  implied  by  law,  and  properly  known 
as  the  vendor's  lien.  When  the  legal  title  remains  in  the 
vendor,  the  vendee  has  merely  an  equity  of  redemption  in 
the  land,  and  no  act  of  his  can  possibly  affect  the  vendor's 
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title;  while,  in  case  of  a  mere  lien  in  the  vendor,  the  fee  is  in 
the  purchaser,  who  may  at  any  time  discharge  the  lien  hy 
conveying  the  land  to  a  bona  Ude  purchaser  for  value.  In 
the  one  case  the  vendor  has  a  lien  without  any  title,  and  in 
the  other  he  has  the  title  without  any  occasion  for  a  lien. 
His  title,  by  the  terms  of  the  contract,  is  his  security;  and 
he  cannot  in  any  way  be  divested  of  his  title,  except  the  ven- 
dee fulfills  his  contract,  and  by  that  means  becomes  entitled 
to  a  conveyance."  In  treating  of  liens  arising  from  express 
contracts,  section  1235,  in  his  3rd  volume,  Mr.  Pomeroysays: 
"The  doctrine  may  be  stated  in  its  most  general  form,  that 
every  express  executory  agreement  in  writing,  whereby  the 
contracting  party  suflSciently  indicates  an  intention  to  make 
some  particular  property,  real  or  personal,  or  fund,  therein 
described  or  identified,  a  security  for  a  debt  or  other  obliga- 
tion, or  whereby  the  party  promises  to  convey  or  assign  or 
transfer  the  property  as  security,  creates  an  equitable  lien 
upon  the  property  so  indicated,  which  is  enforceable  against 
the  property  in  the  hands  not  only  of  the  original  contractor, 
but  of  his  heirs,  administrators,  executors,  voluntary  as- 
signees, and  purchasers  or  encumbrancers  with  notice.  Un- 
der like  circumstances,  a  merely  verbal  agreement  may  create 
a  similar  lien  upon  personal  property." — And  cases  there 
cited. 

Plaintiff  and  defendants  had  entered  into  this  contract  of 
January  28,  1904,  intending  that  the  whole  property  should 
remain  as  security  for  the  purchase-money  of  the  realty  and 
it  appears  from  the  contract  itself  that  the  cash  payment  was 
to  pay  for  the  personal  property  purchased  and  for  such  tim- 
ber as  might  be  cut  and  removed  within  the  first  few  months 
and  until  the  contract  might  be  completed  by  the  execution 
of  the  deed  on  the  part  of  the  plaintiff  and  the  making  of  the 
59  $5,000  notes  for  the  residue  of  the  purchase-money.  The 
defendants  elected  to  take  possession  under  the  contract  and 
continue  to  cut  and  remove  the  timber  while  refusing  to  ac- 
cept the  deed  tendered  them.  While  they  had  entered  law- 
fully into  possession  they  were  cutting  and  removing  the 
timber  in  violation  of  the  contract,  from  the  time  they  re- 
fused to  make  the  notes  required  by  the  contract.  A  part  of 
the  timber  cut  and  manufactured  has  not  been  removed  from 
the  premises  to  which  the  plaintiff  still  has  the  title,  and  it  is 
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shown  that  the  defendants  are  removing  the  timber  and  re- 
fusing to  make  the  notes  as  required  by  the  contract,  or  to 
apply  any  of  the  proceeds  of  their  product  from  the  land  to  the 
payment  of  the  purchase-money  due  from  them  to  the  plaintiflF. 
**A  vendee  in  possession  must  do  nothing  to  diminish  the 
security  of  his  vendor,  either  by  committing  waste  or  remov- 
ing annexations  of  a  permanent  character." — 28  A.  &  E.  E. 
L.  122  (Isted.).  If  defendants  contention  is  correct,  they 
could,  if  they  chose,  sever  all  the  timber  on  the  land  and 
convert  it  into  personal  property  of  which  they  would  be  the 
absolute  owners  and  so  deprive  the  plaintiff  of  his  lien  or 
right  to  look  to  the  timber  so  severed  for  his  purchase-money, 
and  they  could  transfer  their  interest,  or  good  title,  in  or  to 
the  same  to  an  innocent  purchaser  without  notice  of  their 
fraud,  thus  depriving  the  plaintiff  of  any  remedy  as  against 
the  timber.  In  section  1260,  3  Pom.  Eq.  Juris.,  it  is  said: 
''There  is  a  plain  distinction  between  the  lien  of  the  grant- 
or after  a  conveyance,  and  the  interest  of  the  vendor  be- 
fore conveyance.  The  former  is  not  a  legal  estate,  but  a 
mere  equitable  charge  on  the  land;  it  is  not  even,  in  strict- 
ness, an  equitable  lien  until  declared  and  established  by 
judicial  decree.  In  the  latter,  although  possession  may  have 
been  delivered  to  the  vendee,  and  although  under  the  doctrine 
of  conversion  the  vendee  may  have  acquired  an  equitable 
estate,  yet  the  vendor  retains  the  legal  title,  and  the  vendee 
cannot  prejudice  that  legal  title,  or  do  anything  by  which  it 
shall  be  divested,  except  by  performing  the  very  obligation 
on  his  part  which  the  retention  of  such  title  was  intended  to 
secure — namely,  by  paying  the  price  according  to  the  terms 
of  the  contract."  The  defendants  have  remained  in  possession 
of  the  land  after  their  contract  required  them  to  give  the  59 
notes  of  $5,000  each  for  the  deferred  payments  of  purchase- 
money,  cutting  and  removing  the  timber  therefrom,  refusing 
to  pay  anything  on  the  purchase-money  and  refusing  to  make 
said  notes  as  required  by  the  contract,  and  equity  will  give 
the  vendor  a  right  to  hold  the  manufactured  product  re- 
maining on  the  premises  liable  to  the  purchase-money  past 
due  to  him. 

Appellants  say  the  court  erred  in  fixing  the  penalty  of 
bond  to  be  given  to  them  on  their  motion  in  order  to  set 
aside  so  much  of  the  decree  as  appointed  a  receiver  and  re- 
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fused  to  dissolve  the  injunction,  claiming  that  a  penalty  of 
$150,000,  required  by  the  court,  was  excessive.  There  is 
nothing  offered  in  the  petition  or  briefs  of  appellants  to  sus- 
tain this  assignment  of  error  except  the  assertion  that  it  is 
exorbitant  and  excessive.  We  see  nothing  in  the  record  to 
satisfy  this  Court  of  their  contention,  or  that  would  warrant 
the  appellate  court  in  holding  that  the  court  erred  in  this  re- 
gard. 

For  the  reasons  herein  ^ven  the  Court  is  of  opinion 
there  is  no  error  in  the  decree  of  the  circuit  court  and  the 
same  is  afloirmed  and  the  cause  remanded  to  the  circuit  court 
of  Upshur  county  for  further  proceedings  to  be  had  therein 
according  to  the  rules  governing  courts  of  equity. 

Afflrm^ed. 


CHARLESTON 

Gentry  r,  Poteet  et  al. 

Submitted  February  16,  1906.      Decided  April  10,  1906. 

1.  EsTOPPKi. — What  Constitutes — Agreed  Statement  of  facts. 

Where  an  action  of  ejectment  is  brought  and  submitted  upon  an 
agreed  statement  of  facts,  and  before  the  decision  thereof  the  de- 
fendants move  to  withdraw  such  agreed  statement  of  facts,  and 
file  a  bill  in  equity  setting  up  a  matter  of  equity  not  cognizable  in 
such  action,  and  praying  for  an  injunction  restraining  the  prosecu- 
tion of  the  action  of  ejectment,  such  agreed  statement  of  facts  will 
not  estop  them  from  setting  up  such  equity  and  enjoining  the  pros- 
ecution of  such  action,    (p.  412.) 

2 .  Tkusts — Evidence. 

Where  land  is  purchased  and  paid  for  by  one  who  takes  a  title 
bond  therefor  and  who  dies  before  obtaining  a  deed,  leaving  sur- 
viving him  a  widow  and  children,  and  the  widow,  on  account  of 
such  purchase,  procures  the  vendor  of  her  husband  to  convey  the 
land  to  her,  she  will  be  treated  in  equity  as  a  trustee,  holding  the 
legal  title  for  the  heirs,  the  equitable  title  thereto  having,  immedi- 
ately upon  the  death  of  the  father,  vested  in  them,  subject  to  the 
widow's  dower,     (p  416  ) 

3.  Same — Express  Trust — Establishment. 

A  verbal  statement  of  one  holding  the  equitable  title  to  land  to 
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the  effect  that  he  wants  the  same  conveyed  to  his  wife  will  not  op- 
erate to  pass  the  equitable  title  to  her,  and  where,  after  the  death 
of  the  husband,  his  vendor,  on  account  of  such  statement,  conveys 
the  land  to  the  widow,  such  deed  does  not  thereby  vest  the  equita 
ble  title  to  said  land  in  the  widow,  but  it  will  operates  only  to  con- 
vey the  legal  title,  to  be  held  by  her  in  trust  for  the  heirs,  which  a 
court  of  equity  will  enforce,  upon  proper  bill  filed  for  that  pur- 
pose,    (p.  416.) 

4.     Equity— Z/a<?Ae«. 

The  plaintiffs  and  those  under  whom  they  claim  are  not  guilty  of 
laches  in  asserting  their  rights,     (p.  416.) 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  T.  J.  and  C.  D.  Gentry  against  W.  C.  Poteet 
and  Isabella  Blake.  Judgment  for  complainants,  and  defend- 
ant Poteet  appeals. 

Affinned. 

R.  T.  HuBARD,  Jr.,  and  Dillon  &  Nuckolu3,- for  appel- 
lant. 

Payne  &  Hamilton,  for  appellees. 

Sanders,  Judge: 

Dickinson  Blake,  in  1872,  purchased  of  A.  B.  Duncan  two 
adjacent  tracts  of  land  in  Fayette  county,  containing  sixty  and 
fifty-one  acres,  respectively,  taking  a  title  bond  therefor.  He 
paid  the  purchase  money,  entered  into  possession  of  the  land, 
and  resided  thereon  until  his  death,  in  1877,  but  never  ob- 
tained a  deed.  Blake  left  surviving  him  his  widow,  Isabella 
Blake,  and  four  infant  children,  and  another  child  was  born 
about  six  months  after  his  death.  In  December,  1879,  Dun- 
can conveyed  the  land  so  purchased  by  Blake  from  him  to 
"Isabella  Blake,  widow  of  Dickinson  Blake,  and  the  heirs  of 
her  body  by  said  Dickinson  Blake,  deceased."  By  convey- 
ances from  two  of  the  heirs  of  Dickinson  Blake,  a  two-fifths 
undivided  interest  in  this  land  passed  to  and  was  vested  in 
C  T.  and  G.  W.  Jones,  and  by  conveyance  Ella  D.  Blake, 
one  of  the  heirs,  became  the  owner  of  an  undivided  one-fifth 
interest  in  the  surface.  She  retained  the  interest  which  de- 
scended to  her,  as  did  also  Robert  Blake,  another  of  the 
heirs,  and  on  the  18th  day  of  October,  1899,  C.  T.  and  G.  W. 
Jones  and  Robert  and  Ella  D.  Blake  entered  into  an  agree- 


410  Gentry  v.  Poteet.  [59 

ment  of  partition,  by  which  there  was  allotted  to  the  two  lat- 
ter parties  forty-one  acres  of  the  surface  of  said  land* 

On  the  7th  day  of  January,  1902,  Robert  and  Ella  D. 
Blake  conveyed  to  T.  J.  and  C.  D.  Grentry  five  acres  of  the 
surface  of  the  land  so  acquired  by  them.  This  land  was,  in 
the  year  1900,  sold  by  the  Blakes  to  Jerry  Fitzpatrick,  who 
made  him  a  deed  therefor,  which,  however,  he  failed  to  re- 
cord. The  Gentrys  purchased  from  Fitzpatrick,  and  at  the 
time  of  the  purchase  the  deed  to  him  was  destroyed,  and  a 
deed  taken  as  before  stated.  On  the  27th  day  of  February, 
1904,  the  Gentrys  procured  a  deed  to  the  property  from  Fitz- 
patrick, and  placed  same  upon  record,  thereby  becoming 
vested  with  the  title  of  the  heirs  of  Dickinson  Blake  to  the 
property. 

On  July  20,  1903,  Isabella  Blake  conveyed  to  W.  C.  Po- 
teet five  acres  of  surface  land.  This  is  the  same  land  which 
T.  J.  and  C.  D.  Gentry  acquired  by  their  purchase,  and  sub- 
sequent deed,  from  Fitzpatrick. 

In  this  condition  of  affairs,  Poteet  claiming  under  his  deed 
from  Isabella  Blake,  and  the  Gentrys  claiming  under  the 
heirs  of  Dickinson  Blake,  W.  C.  Poteet  brought,  in  August, 
1903,  in  the  circuit  court  of  Fayette  county,  an  action  of 
ejectment  against  the  appellees,  T.  J.  and  C.  D.  Gentry,  to 
recover  the  tract  of  five  acres,  and  on  the  23rd  day  of  Feb- 
ruary, 1904,  the  first  day  of  the  February  term  of  the  circuit 
court,  the  parties  to  the  action  of  ejectment,  by  their  attor- 
neys, entered  into  an  agreement  by  which  it  was  provided  that 
the  action  should  be  submitted  for  determination  to  the  court, 
in  lieu  of  a  jury.  The  agreement  stipulated  that  the  defend- 
ants in  the  action  claimed  title  to  only  five-sixths  of  the  land 
in  controversy,  and  disclaimed  as  to  one-sixth;  that  the  title 
to  said  land  had  been  regularly  derived  from  the  Common- 
wealth, and  that  both  parties  claimed  title  under  the  convey- 
ance from  A.  B.  Duncan  to  Isabella  Blake;  that  the  only 
question  to  be  determined  was  the  legal  construction  of  said 
deed — if  the  court  should  hold  that  it  vested  the  fee  simple 
title  to  the  whole  of  the  land  in  Isabella  Blake,  the  judgment 
should  be  for  the  plaintiff;  and  if  it  should  be  held  that  it 
conveyed  a  joint  estate  to  Isabella  Blake  and  her  children, 
then  judgment  should  be  for  the  defendants,  except  as  to  the 
one-sixth  interest  which  they  disclaimed. 


W.Va.]  Gentry  v.  Poteet.  411 

Upon  the  agreement  the  case  was  argued  and  submitted  for 
decision  on  February  24.  On  the  morning  of  February  26, 
the  defendants  asked  leave  of  the  court  to  withdraw  the  agree- 
ment, on  the  ground  of  after  discovered  equities,  and  in  sup- 
port of  their  motion  filed  the  affidavits  of  A.  B.  Duncan,  C. 
D.  Gentry  and  W.  D.  Payne.  The  record  does  not  show  that 
this  motion  was  acted  upon.  On  the  4th  day  of  March,  fol- 
lowing, the  defendants  applied  for  and  obtained  an  order  re- 
straining the  plaintiff  from  using  as  evidence  in  the  action  of 
ejectment  the  deed  made  to  him  by  Isabella  Blake,  and  from 
further  prosecuting  the  action  until  the  further  order  of  the 
court.  In  the  bill  filed,  upon  which  this  order  was  issued,  it 
is  alleged  that  the  conveyance  to  Isabella  Blake  by  Duncan 
vested  in  her  only  the  legal  title  to  the  estate,  and  that  the 
conveyance  from  her  to  Poteet  was  not  upon  valuable  consid- 
eration, but  was  made  for  the  purpose  of  enabling  him  to  ex- 
tort money  from  the  plaintiffs  in  the  bill.  Poteet  and  Isa- 
bella Blake  answered,  controverting  the  construction  placed 
upon  the  deed  from  Duncan  to  Mrs.  Blake,  and  alleging  that 
the  transaction  between  them  was  bonu  fide. 

On  the  final  hearing,  the  court  enjoined  W.  C.  Poteet  from 
using  in  the  action  of  ejectment  the  deed  from  Isabella  Blake 
to  him,  directed  a  conveyance  by  Poteet  to  the  Gentrys  of  the 
five  acres  of  land,  and  in  default  of  his  making  the  convey- 
ance, appointed  a  commissioner  to  do  so,  but  reserved  the 
question  as  to  whether  or  not  Mrs.  Blake  had  waived  her 
right  of  dower,  for  further  determination.  From  this  decree 
W.  C.  Poteet  has  appealed. 

The  appellant  contends  that  the  demurrer  to  the  bill  should 
have  been  sustained.  The  first  criticism  of  the  bill  is  that  it 
alleges  that  the  plaintiffs  are  both  the  legal  and  equitable 
owners  of  the  land,  and  if  this  be  so,  they  had  an  adequate 
and  complete  remedy  at  law,  by  defending  the  action  of  eject- 
ment. While  it  is  true  the  plaintiffs  in  their  bill  allege  they 
are  informed  and  believe  that  they  own  both  the  legal  and 
equitable  title  to  the  land,  yet  when  the  bill  is  construed  in 
all  its  parts,  it  clearly  appears  that  the  defendants  have  only 
the  equitable  title,  and  that  the  legal  title  is  held  by  Isabella 
Blake  in  trust  for  them.  And  it  is  urged  that  if  the  allega- 
tion of  the  bill  is  not  true,  and  the  plaintiffs  do  not  have  the 
legal  title,  they  are  not  in  a  position  to  maintain  a  suit  to  re- 
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move  a  cloud,  but,  in  order  to  maintain  such  suit,  they  should 
have  the  legal  title,  and  actual  possession.  This  is  unques- 
tionably true,  and  has  been  decided  by  this  Court  repeat«lly. 
But  counsel  for  apx>ellant  seem  to  entirely  misconceive  the 
purpose  and  scope  of  the  bill.  Its  object  is  not  to  remove  a 
cloud  from  the  title,  but  to  enforce  a  trust.  The  gravamen 
of  the  bill  is  that  Dickinson  Blake  purchased  and  paid  for  the 
land,  in  his  life  time,  taking  a  title  bond  therefor,  but  died 
without  having  obtained  a  deed,  and  that  after  his  death  his 
vendor,  Duncan,  on  account  of  such  purchase,  conveyed  the 
land  to  Isabella  Blake,  his  widow,  and  that  this  being  so,  she 
holds  the  naked  legal  title  as  trustee  for  the  heirs  of  Dickin- 
son Blake,  which  a  court  of  equity  will  declare,  and  enforce 
in  their  favor.  This  matter  could  only  be  set  up  in  a  court 
of  equity-,  and  the  demurrer  to  the  bill  was  properly  over- 
ruled. 

C!omplaint  is  made  that  the  court  erred  in  not  dismissing 
the  bill  on  the  ground  that  the  plaintiffs  are  estopped  from 
setting  up  any  matter  inconsistent  with  their  solemn  agree- 
ment in  the  ejectment  suit.  It  is  unnecessary  to  determine 
whether  this  agreement  was  withdrawn,  or  whether  the  de- 
fendants, in  that  action,  had  the  right  to  do  so.  It  was  made 
in  the  action  of  ejectment,  for  the  trial  and  disposition  of  that 
case.  The  matter  of  equit^'^  set  up  in  the  bill  was  not  cogni- 
zable in  such  action,  and  the  plaintiffs  could  not  have  set  such 
matters  up  as  a  defense.  The  agreement  is  not  materially  in- 
consistent with  the  matters  set  up  in  the  bill.  Its  material 
parts  are  that  the  title  under  which  both  plaintiff  and  defend- 
ants claim  was  regularly  derived  from  the  Commonwealth  of 
Virginia;  that  both  claim  under  the  deed  from  Duncan  to  Isa- 
bella Blake,  and  that  the  only  question  in  dispute  and  to  be 
adjudicated  was  the  legal  construction  to  be  placed  upon  the 
deed  from  Duncan  to  Isabella  Blake,  and  that  if  the  court  in 
construing  it  should  hold  that  the  deed  passed  a  fee  simple 
title  to  the  widow,  then  judgment  should  be  given  for  the 
plaintiff,  but  on  the  other  hand,  if  it  should  be  so  construed 
as  to  pass  a  joint  estate  to  Isabella  Blake  and  her  children, 
then  judgment  should  be  given  for  the  defendants.  By  this 
agreement  the  controversy  was  so  reduced  as  to  invoke  the 
judgment  of  the  court  upon  the  construction  of  the  deed  only. 
In  other  words,  the  true  scope  of  this  agreement  was  to  place 
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the  title  papers  before  the  court  for  construction  and  decis- 
ion as  to  who  had  the  legal  title  to  the  land.  This  did  not 
and  could  not  in  any  sense  affect  the  equitable  title  of  the  de- 
fendants. The  court  was  only  called  upon  to  pass  on  the  ques- 
tion as  to  who  had  the  legal  title  to  the  property.  Not  being 
able  to  set  up  such  equitable  defense  in  the  action  of  eject- 
ment, the  fact  that  the  appellees  entered  into  an  agreement 
whereby  the  judgment  of  the  court  was  invoked  upon  the 
construction  of  certain  title  papers  cannot  destroy  their  right 
to  resort  to  a  court  of  equity  to  enforce  the  trust  and  require 
the  conveyance  of  the  legal  title  to  them.  None  of  the  mate- 
rial facts  of  the  agreement  are  controverted  by  the  bill,  but 
by  it  are  practically  admitted.  The  bill,  however,  goes  fur- 
ther and  shows  that  although  the  deed,  upon  its  face,  appears 
to  pass  a  fee  simple  estate  to  Isabella  Blake,  yet,  as  Dickin- 
son Blake,  in  his  life  time,  acquired  the  equitable  title  to  the 
land,  and  did  not  obtain  a  deed,  the  equitable  title,  subject  to 
the  widow's  dower,  immediately  upon  his  death  descended  to 
and  vested  in  his  children,  A.  B.  Duncan,  his  vendor,  hold- 
ing the  legal  title  in  trust  for  them,  and  he  so  holding  the  le- 
gal title,  and  having  conveyed  the  same  to  Isabella  Blake,  she 
took  nothing  by  the  conveyance  except  the  naked  legal  title 
as  trustee  for  the  heirs,  which  in  equity  she  will  be  compelled 
to  convey  to  them. 

The  appellant  claims  that  under  the  deed  from  him  to  Isa- 
bella Blake,  both  the  legal  and  equitable  title  passed  to  and 
vested  in  him.  We  deem  it  unnecessary  to  review  the  author- 
ities to  show  that  the  deed  from  Duncan  to  Isabella  Blake  had 
the  effect  of  passing  to  her  a  fee  simple  estate  in  the  land. 
The  words  in  the  deed  create  an  estate  in  fee-tail  special,  un- 
der the  statute  de  doiiis  conditionalibus.  1  Tucker's  Comm., 
part  2  page  45;  Bl.  Comm.,  vol.  1,  book  2,  pages  111-114, 
which  by  our  statute  is  converted  into  an  estate  in  fee  sim- 
ple. Section  9,  chapter  71,  Code:  "'Every  estate  in  lands  so 
limited  that,  as  the  law  was  on  the  seventh  day  of  October, 
in  the  year,  one  thousand,  seven  hundred  and  seventy-six,  in 
the  state  of  Virginia,  such  estate  would  have  been  an  estate 
tail,  shall  be  deemed  an  estate  in  fee  simple;  and  every  limi- 
tation upon  such  an  estate  shall  be  held  valid,  if  the  same 
would  be  valid  when  limited  upon  an  estate  in  fee  simple 
created  by  technical  language."     While  this  deed  passed  the 
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legal  title  to  the  land  to  Isabella  Blake,  and  upon  its  face  ap- 
pears to  have  passed  to  her  a  fee  simple  estate,  yet  if  her  ven- 
dor only  held  the  legal  title  in  trust  for  the  heirs  of  Dickin- 
son Blake,  it  could  only  have  the  legal  effect  of  passing  to 
her  such  title  as  he  held.  The  facts  conclusively  show  that 
Dickinson  Blake,  in  his  life  time,  purchased  and  paid  for  the 
land,  taking  a  title  lx>nd  therefor,  and  that  after  his  death, 
on  account  of  such  purchase,  Duncan  conveyed  the  same  to 
the  widow,  Isabella  Blake.  If  this  were  all,  there  could  be 
no  question  but  what  the  equitable  title,  immediately  upon 
the  death  of  the  father,  passed  to  and  vested  in  the  children, 
and  the  widow,  having  taken  the  deed  to  the  land,  a  court  of 
equity  will  declare  her  a  trustee  for  the  children,  holding  the 
legal  title,  and  will  compel  her  to  convey  the  same  to  them, 
or  their  vendees.  But  it  is  asserted  that  Dickinson  Blake, 
before  his  death,  authorized  and  directed  a  conveyance  of 
this  land  to  his  wife,  and  that  thereby  the  equitable  title  im- 
mediately l)ecame  vested  in  her.  There  is  no  claim,  however, 
that  Blake  personally  directed  his  vendor,  Duncan,  to  convey 
the  land  to  the  wife,  and  what  he  did  say  upon  this  subject  is 
diflSicult  indeed  to  determine.  The  evidence  is  vague,  indefi- 
nite and  uncertain.  Mrs.  Blake,  in  her  testimony,  says  that 
her  husband,  in  his  last  sickness,  had  a  conversation  with 
her,  his  father,  Adam  Blake,  and  his  brother,  James  Blake, 
in  which  he  told  them  that  he  wanted  the  property  deeded  to 
her.  J.  R.  Huddleston  testifies  that  Blake,  during  his  last 
sickness,  told  him  and  his  father,  Adam  Blake,  that  he  want- 
ed his  father  to  go  to  Duncan  and  get  a  deed  to  his  wife  as 
long  as  she  remained  his  widow.  L.  J.  Smith  testifies  that 
Blake,  before  his  death,  said  that  he  wanted  one  Mahoney  to 
take  charge  of  and  manage  his  property — that  his  wife  had 
no  business  ability.  Viewing  it,  however,  in  the  strongest 
light  for  the  defendant,  and  assuming  that  Dickinson  Blake 
made  the  statement  which  he  is  claimed  by  his  widow  to  have 
made,  it  would  not  be  such  a  promise  or  contract  as  could  be 
enforced,  even  in  his  life  time.  To  do  so  would  be  in  viola- 
tion of  the  Statute  of  Frauds,  and  it  not  being  capable  of  en- 
forcement, it  is  difficult  to  see  how  the  equitable  title,  by  rea- 
son of  such  statements,  could  vest  in  the  widow.  The  most 
that  can  be  claimed  is  that  it  was  a  gift  to  the  wife,  which  re- 
mained wholly  unexecuted,  and  which  was  revocable  at  the 
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pleasure  of  the  donor,  and  it  not  having  been  executed  by 
Blake  in  his  life  time,  and  not  being  such  promise  as  could 
be  enforced  by  the  widow,  the  equitable  title,  immediately 
upon  his  death,  vested  in  his  heirs.  The  case  of  Coleman  v. 
Coche^  6  Rand.  618,  is  cited  as  authority  to  sustain  the  posi- 
tion that  upon  the  request  of  the  husband  to  convey  the  land 
to  the  wife,  the  equitable  title  thereby  immediately  was 
transferred  to  and  vested  in  her.  There,  the  father,  who  had 
purchased  the  land  and  held  the  equitable  title,  directed  the 
vendor  to  convey  the  same  to  his  son,  which  was  done  in  the 
life  time  of  the  father,  and  the  son  conveyed  a  part  of  the 
same  to  a  brother,  and  the  brother  conveyed  a  part  of  the 
land  which  was  conveyed  to  him  to  another,  for  a  valuable 
consideration,  and  the  question  arose  between  a  creditor  of 
the  father,  and  the  purchaser  for  a  valuable  consideration,  as 
to  who  had  the  prior  equity,  and  the  court  held  that  the  equity 
of  the  purchaser  was  paramount,  and  in  dealing  with  the 
question,  said:  '*The  equitable  title  of  the  father  was  not 
transferred  to  the  son  by  the  execution  of  the  deeds  to  him 
by  theCockes,  but  by  the  previous  authority  given  by  him  to 
them  to  execute  those  deeds.  And  if  such  an  authority  had 
been  given  by  the  letter,  and  the  deeds  never  made,  a  hmia 
jfide  purchaser  of  the  equitable  interest  from  Wm.  A.  Bent- 
ley  would  have  had  a  better  right  now  to  call  upon  the  Cockes 
for  their  conveyance  of  the  legal  title,  than  any  creditor  of 
Wm.  Bentley  getting  a  judgment  against  him  after  the  trans- 
fer of  his  equitable  right  to  his  son.  Such  a  transfer  was 
valid  without  deed,  and  was  not  necessary  to  be  recorded  to 
make  it  available  against  his  creditors."  In  what  way  this 
transfer  by  the  father  to  the  son  was  made,  does  not  clearly 
appear,  but  we  observe  from  the  quotation  above  that  it  is 
said,  "if  such  authority  had  been  given  by  the  lettei^  and  the 
deeds  never  made,  a  bona  'fide  purchaser  of  the  equitable  in- 
terest from  Wm.  A.  Bentley  would  have  had  a  better  right," 
etc.  And  then,  again,  it  is  said  that  such  a  transfer  was  valid 
without  deed,  and  was  not  necessary  to  be  recorded,  to 
make  it  available  against  creditors.  Therefore,  from  these 
statements  of  the  opinion,  it  would  seem  that  there  had  been 
a  written  request  by  the  father  to  his  vendor  to  convey  to  the 
son. 
Again,  in  that  case,  the  gift  by  the  father  to  the  son  had 
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been  fully  consummated  by  the  vendor  carrying  into  effect 
the  direction  given  by  the  father.  This  being  so,  it  had  the 
effect  of  passing  both  the  legal  and  equitable  title  to  the  son, 
whether  the  equitable  title  had  been  previously  transferred  to 
the  son  by  the  father  or  not.  Where  the  gift  or  direction  is 
not  executed,  then  it  is  not  susceptible  of  enforcement  unless 
it  be  such  as  to  transfer  the  equitable  title,  and  the  test  as  to 
whether  or  not  the  equitable  title  was  transferred  by  the  prom- 
ise here,  is  whether  or  not  Isabella  Blake  would  have  had 
the  right  to  have  enforced  such  promise.  If  she  could  not 
have  specifically  enforced  it,  then  it  could  not  have  the  effect 
of  transferring  to  her  the  equitable  title.  Did  she  have  such 
right?  This  was  a  verbal  promise,  without  valuable  consid- 
eration, and  to  have  enforced  it  would  have  been  in  direct 
violation  of  the  Statute  of  Frauds,  and  would  also  mean  noth- 
ing more  nor  less  than  that  one  can,  by  verbal  direction,  con- 
trol the  disposition  of  his  property  after  death.  If  the  gift 
or  promise  had  been  carried  into  effect  by  Duncan,  in  the 
life  time  of  the  husband,  conveying  the  land  to  the  wife,  then 
the  conveyance  would  have  had  the  effect  of  passing  both  the 
legal  and  equitable  title  to  her.  While  the  promise,  it  is  true, 
was  verbal,  and  not  such  as  could  be  enforced  by  the  wife, 
yet  if  the  land  had  been  conveyed  by  direction  of  the  hus- 
band, he  would  be  estopped  to  deny  that  he  had  given  such 
direction. 

It  is  true  that  Duncan,  after  the  death  of  Blake,  upon  her 
request  conveyed  the  land  to  the  widow,  but  the  conveyance 
not  having  been  made  in  the  life  time  of  Dickinson  Blake, 
and  the  promise  or  gift  not  being  such  as  could  be  enforced, 
and  not  having  passed  to  Isabella  Blake  the  equitable  title  to 
the  land,  immediately  upon  the  death  of  Dickinson  Blake  the 
legal  title  passed  to  and  vested  in  his  heirs,  and  this  being  so, 
the  conveyance  by  Duncan  to  Isabella  Blake  only  operated  to 
convey  to  her  the  legal  title,  which  was  held  by  him  as  trus- 
tee, and  being  so  held  by  him,  would  upon  a  conveyance  to 
her  be  likewise  held  in  trust  by  her  for  the  heirs. 

It  is  charged  that  the  plaintiffs,  and  those  under  whom  they 
claim,  are  guilty  of  laches^  and  for  this  reason  they  should  be 
denied  relief.  Upon  what  claim  this  assignment  is  predica- 
ted, we  do  not  know.  No  reasons  are  given  by  counsel  to 
support  it,  and  there  is  nothing  appearing  in  the  record  to 
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vindicate  this  position.  As  we  have  observed,  the  widow  held 
only  the  legal  title  to  the  land,  in  trust  for  the  heirs.  She, 
together  with  her  children,  lived  upon  the  land  until  it  was 
sold  to  Fitzpatrick,  and  ever  since  then  it  has  been  in  posses- 
sion of  Fitzpatrick  and  the  plaintiflPs  claiming  under  him. 
It  is  difficult  to  arrive  at  any  other  conclusion  from  the  testi- 
mony of  Isabella  Blake  alone  but  that  she  has  all  along  since 
her  husband's  death,  recognized  the  equitable  title  as  being 
in  the  heirs.  At  the  time  of  the  father's  death,  the  oldest 
child  was  only  eight  years  old,  the  youngest  being  born  about 
six  months  thereafter.  And  at  the  time  they  became  of  age,  or 
shortly  thereafter,  they  began  to  dispose  of  their  respective  in- 
terests in  this  land,  which  apparently  met  with  the  approval  of 
their  mother.  Nothing  to  the  contrary  was  asserted,  and  just  in 
what  way  the  delay  in  bringing  this  suit  to  extract  the  legal 
title  and  vest  it  in  the  heirs,  could  affect  her,  is  difficult  to 
determine.  Then,  again,  W.  C.  Poteet,  claiming  under  her, 
is  in  no  position  to  complain.  He  is  not  a  purchaser  without 
notice  and  for  a  valuable  consideration.  And  not  only  this, 
but  he  married  one  of  the  heirs  of  Dickinson  Blake  about 
twenty  years  ago,  lived  with  the  family  a  great  deal  of  the 
time,  and  from  his  testimony  we  must  conclude  that  he  was 
perfectly  familiar  with  the  title,  and  with  all  the  facts  and 
circumstances  surrounding  it.  He  knew  the  heirs  and  those 
holding  under  them  were  claiming  the  land,  at  the  time  he 
took  his  deed.  In  fact,  he  joined  with  his  wife,  one  of  the 
heirs,  in  conveying  all  her  right,  title  and  interest  in  this  land, 
thereby  recognizing  her  interest  therein.  Also,  at  the  time 
he  took  his  conveyance,  this  land  had  been  conveyed  by  the 
heirs,  and  the  deeds  of  conveyance  had  been  put  upon  record. 

Complaint  is  made  that  the  court,  upon  the  final  hearing, 
read  the  ex  parte  affidavits  of  A.  B.  Duncan,  C.  D.  Gentry 
and  W.  D.  Payne.  Whether  or  not  this  was  error  it  is  en- 
tirely unnecessary  to  determine,  because,  upon  the  whole 
case,  it  is  perfectly  clear  that  the  decree  was  proper.  Ex- 
clude the  affidavits,  and  the  result  would  have  been  the  same. 
Therefore,  if  it  was  error  to  read  them,  it  was  certainly  not 
prejudicial  to  the  defendants. 

Upon  the  whole  case,  the  decree  is  right,  and  is  affirmed. 

Afi?*^)ned. 

27 
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CHARLESTON 

Woods  v.  King  et  ah 

Submitted  September  15,  1905.     Decided  April  17,  1906. 

1.      Error— J?/tt  of  Exceptions — Enidenee— Record. 

A  bill  of  exceptions,  relied  on  to  make  the  evidence  a  part  of  the 
record  in  an  action  at  law,  must  incorporate,  or  have  annexed  to 
it,  the  evidence,  or  contain  a  sufficient  description  or  other  means 
of  identification  of  such  evidence.  Otherwise  the  bill  is  insufficient 
to  make  the  evidence  a  part  of  it  or  of  the  record,    (p.  418.) 

(Brannon,  Judge,  absent). 
Error  to  Circuit  Court,  Randolph  County. 

Action  by  Samuel  Woods  against  Susan  G.  Elder  and 
others.     Judgment  for  plaintiff.     Defendants  bring  error. 

Aflrmed. 

J.  F.  Strader,  Maubury  &  Gosnell,  and  W.  E.  Chil- 
ton, for  plaintiff  in  error. 

C.  W.  Dailey  and  W.  B.  Maxwell,  for  defendants  in 
error. 

Cox,  Judge : 

Susan  G.  Elder,  Sophy  Stonnard  and  William  Voss  com- 
plain of  a  judgment  rendered  against  them  by  the  circuit 
court  of  Randolph  county  in  an  action  of  ejectment  insti- 
tuted by  Samuel  Woods. 

All  the  assignments  of  error  involve  a  consideration  of  the 
evidence  introduced  upon  the  trial  in  the  court  below.  The 
bill  of  exceptions  relied  on  to  make  the  evidence  a  part  of  the 
record  is  a  skeleton  bill,  designated  as  No.  1.  The  original 
bill  was  brought  here  by  writ  of  certiorari.  The  parentheti- 
cal direction  to  the  clerk  therein  contained  is  as  follows: 
*'(Here  insert  all  the  oral  and  written  testimony  introduced.)" 
The  evidence  directed  to  be  inserted  was  not  incorporated  in 
or  annexed  to  the  bill.  The  bill  furnishes  no  description  of, 
or  means  of  identifying,  the  evidence  directed  to  be  therein 
inserted,  other  than  the  parenthetical  direction  above 
quoted  and  the  parenthetical  direction  furnishes  no 
means  of  identifying  the  evidence.  The  bill  is  therefore  in- 
sufficient to  make  the  evidence  a  part  of  it,  or  a  part  of  the 
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record.  For  this  reason  we  can  not  pass  upon  the  assign- 
ments of  error  involving  a  consideration  of  the  evidence,  but 
must  affirm  the  judgment.  The  principles  upon  which  this 
decision  rests  have  been  so  often  stated  that  it  is  unnecessary 
to  repeat  them.  See  McKendree  v.  Sheltan^  51  W.  Va.  516; 
Tracy'^s  acbn^x  v.  Carver  Coal  Co.^  6-7  W.  Va.  587;  Dudley 
V.  Barrett,  58  W.  Va.  235,  (52  S.  E.    100);  Railway  Co.  v. 

Joyce,  58  W.  Va.   544,  (52  S.  E. );  Part^  v.    Gurrmce, 

58  W.  Va.  523,  (52  S.  E.  496). 

After  the  writ  of  error  was  allowed  in  this  action,  certain 
affidavits  and  a  certificate  of  the  clerk  of  the  lower  court,  re- 
lating to  the  time  of  transcribing  the  evidence  and  to  the 
usual  practice  in  that  court  as  to  skeleton  bills  of  exceptions 
and  other  matters  were  filed  in  the  lower  court  and  brought 
here  with  the  return  to  the  writ  of  certiorari.  These  do  not 
aid  us  upon  the  question  presented.  The  record  imports 
verity  and  must  stand  or  fall  without  the  assistance  of  the 
affidavits  and  certificate.  Sweeney  v.  Baker,  13  W.  Va.  202; 
Koontz  V.  Kooiitz,  47  W.  Va.  31;  Boioyei'  v.  Chestnut,  4 
Leigh  (Va.)  1.  If  the  affidavits  and  certificate  could  be  con- 
sidered they  contain  no  sufficient  matter  to  change  this  de- 
cision. 

We  affirm  the  judgment. 

A-fflrmed. 


CHARLESTON 

Hanley,  Admr.,  v.  W.  Va.  C.  &  P.  Ry.  Co. 

Submitted  February  27,  1906.     Decided  April  17,  1906. 
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Death — Action  for  Damages — Pleading — Admissions.  j|J 

In  an  action  under  sections  5  and  6  of  chapter  103,  Code  (1899), 
for  damages  for  the  death  of  a  person  caused  by  wrongful  act,  neg- 
lect or  default,  a  plea  to  the  merits  of  the  action  admits  the  repre- 
sentative character  in  which  the  plaintiff  sues.    (p.  421.) 

Pleading  and  Proof — Variance. 

In  sUch  action,  a  variance  between  the  declaration  and  the  proof, 
relating  alone  to  the  instrument  by  which  a  bodily  injury  was  in- 
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Aicted,  is  immaterial  and  should  be  disregarded,  when  the  instru- 
ment alleged  and  the  instrument  proved  are  of  the  same  general  na- 
ture,    (p.  423.) 

3.  Depositions — Seal  of  Notary. 

A  deposition  of  a  witness  who  resides  out  of  this  State,  taken  out 
of  this  State  in  conformity  with  section  33,  chapter  130.  Code  (1899), 
in  an  action  at  law  pending  before  a  circuit  court  of  this  State,  may 
be  received,  when  properly  certified  under  the  hand  of  the  notary 
public  before  whom  it  was  taken,  although  not  under  his  otticial 
seal,  if  otherwise  proper,     (p.  429.) 

4.  ^K^SK— Witness  Out  of  State. 

A  def)osition  of  a  witness  taken  out  of  this  State,  in  an  action  at 
law  pending  in  a  circuit  court  of  this  St^ite,  may  be  read  upon  the 
trial  of  such  action,  if  the  deposition  shows  that  the  witness  re- 
sided out  of  this  State  when  it  was  taken  and  if  otherwise  proper, 
unless  it  appears  that  the  witness  is  in  this  State  when  the  deposi- 
tion is  offered,     (p.  429.) 

5.  Death — Negligence — Burden  of  Proof— Presumptions. 

This  action  being  founded  upon  negligence,  the  burden  of  proof  is 
upon  the  plaintiff  to  show  that  the  defendant  has.  been  negligent. 
Negligence  will  not  be  presumed  alone  from  the  explosion  of  a  loco- 
motive boiler,  in  use  in  lawful  business  upon  the  tracks  of  the  de- 
fendant,   (p.  430. ) 

6.  Trial — Evidence — Motion  to  Exclude. 

Upon  the  consideration  of  a  motion  to  exclude  all  of  the  plaintiff's 
evidence  introduced  upon  the  trial  of  an  action,  he  is  entitled  to 
the  benefit  of  all  proper  evidence  so  introduced,  and  to  all  legiti- 
mate inferences  of  fact  which  may  be  drawn  therefrom,    (p.  430.) 

7.  Evidence — Expert  Testimony. 

An  expert  witness  may  give  an  opinion,  in  a  proper  case,  based 
upon  his  own  knowledge  of  facts  disclosed  in  his  testimony;  or  he 
may  give  an  opinion  upon  the  facts  shown  in  evidence,  and  assumed 
in  a  hypothetical  question  submitted  to  him.     (p.  430.) 

8.  Appeal — Review — Reversal. 

Where  the  circuit  court  on  motion  excluded  all  of  the  plaintiff's 
evidence,  directed  a  verdict  for  defendant  and  dismissed  the  action, 
and  upon  writ  of  error  to  the  judgment  it  appears  that  material 
and  proper  evidence  offered  by  plaintiff  during  the  progress  of  the 
trial  was  improperly  rejected  to  the  plaintiff's  prejudice,  this  Court 
will  reverse  the  judgment,  set  aside  the  verdict,  award  a  new  trial, 
and  remand  the  case.     (p.  431.) 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  James  Hanley,  administrator,  against  the  West 
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Virginia  Central  and  Pittsburg  Railway  Company.     Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

Reversed,     Rein  anded. 

W.  B.  Maxwell  and  C.  H.  Scott,  for  plaintiff  in  error. 
C.  W.  Datley,  for  defendant  in  error. 

Cox,  Judge  : 

This  action  of  trespass  on  the  case  was  instituted  by  James 
Hanley,  administrator  of  Mrs.  Catherine  N.  Rabbett,  against 
the  West  Virginia  Central  and  Pittsburg  Railway  Company, 
in  the  circuit  court  of  Randolph  county.  The  plaintiff  avers 
that  he  is  entitled  to  recover  $10,000  damages  for  the  death 
of  Mrs.  Rabbett,  caused  by  the  explosion  of  the  boiler  of  a 
railroad  locomotive  in  use  by  the  defendant  upon  its  tracks 
in  the  city  of  Elkins;  and. that  by  the  explosion  the  boiler 
was  rent  asunder,  and  a  large  piece  of  the  metal  thereof 
hurled  upon  the  residence  of  Mrs.  Rabbett,  crashing  through 
it  and  striking  her,  inflicting  severe  and  fatal  injuries,  from 
which  she  died.  Plaintiff  also  avers  that  the  explosion  was 
produced  by  the  defective  and  unsafe  condition  of  the  boiler, 
and  by  mismanagement  by  the  servants  of  the  defendant. 
Upon  trial  before  a  jury,  a  motion  to  exclude  all  of  the  plain- 
tiff's evidence  and  to  direct  a  verdict  for  defendant  was  sus- 
tained, and  the  action  dismissed.  Upon  petition  of  plaintiff, 
a  writ  of  error  was  allowed  to  the  judgment. 

Defendant  contends  that  plaintiff  is  barred  of  a  recovery, 
regardless  of  his  assignments  of  error,  because  he  offered 
no  evidence  to  show  his  due  appointment  and  qualification  as 
administrator.  The  authority  for  an  action  of  this  kind  is 
found  in  sections  5  and  6,  chapter  103,  C^de,  which  in  part 
provide:  "Whenever  the  death  of  a  person  shall  be  caused 
by  wrongful  act,  neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  would  (if  death  had  not  ensued)  have  enti- 
tled the  party  injured  to  maintain  an  action  to  recover  dam- 
ages in  respect  thereof;  then,  and  in  every  such  case,  the 
person  who,  or  the  corporation  which,  would  have  been  lia- 
ble if  death  had  not  ensued,  shall  be  liable  to  an  action  for 
damages,  notwithstanding  the  death  of  the  person  injured, 
and  although  the  death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  murder  in  the  first  or  sec- 
ond degree,  or  manslaughter. 
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"Every  such  action  shall  be  brought  by  and  in  the  name  of 
the  personal  representative  of  such  deceased  person,"  etc. 

The  plea  entered  in  this  action  was  not  guilty.  There  was 
no  plea  of  ne  unqiies  administrator.  The  question  is:  Does 
the  plea  to  the  merits  admit  the  representative  character  in 
which  the  plaintiff  sues?  Some  of  the  early  cases  and  author- 
ities hold  that,  where  an  administrator  or  executor  sues  upon 
a  cause  of  action  arising  in  his  own  time  and  not  in  the  time 
of  the  decedent,  a  plea  to  the  merits  does  not  admit  the  rep- 
resentative character  in  which  the  plaintiff  sues;  and  that  the 
plaintiff,  notwithstanding  such  plea,  must  make  proof  of  such 
character.  2  Lomax  Executors  612-613;  2  Greenleaf  Ev. 
section  338.  This  early  doctrine  seems  never  to  have  had 
the  assent  of  all  the  early  cases.  See  Wats&ii  v.  King^  4 
Campb.  272,  and  Loyd  v.  Finlayson^  2  Esp.  564.  It  seems 
that  necessity  for  proof  of  the  representative  character  was 
never  required  after  a  plea  to  the  merits,  except  where  the 
cause  of  action  arose  in  the  time  of  the  representative,  and 
the  representative  might  maintain  the  action  in  his  own  name 
without  designating  his  representative  character.  Denver 
etc.  Ry.  Co.  v.  Woodward^  4  Col.  1.  The  tendency  of  the 
latest  and  best  considered  cases  in  America  is  to  make  no 
distinction  between  cases  upon  causes  of  action  arising  in  the 
time  of  the  decedent,  and  cases  upon  causes  of  action  arising 
in  the  time  of  the  representative,  and  to  hold  in  all  cases  that  a 
plea  to  the  merits  admits  the  representative  character  in 
which  the  plaintiff  sues.  18  Cyc.  994-6,  notes  64  and  65. 
Whether  this  be  the  correct  view  or  not,  our  case  of  McDon- 
ald V.  Cole,  46  W.  Va.  186,  lays  down  the  rule,  without  lim- 
itation or  qualification,  that  "where  one  sues  as  executor  or 
administrator,  or  in  other  representative  character,  there 
need  be  no  proof  of  his  appointment  or  authority  unless  a 
plea  denies  it.  A  plea  to  the  merits  admits  the  right  of  the 
plaintiff  to  sue  as  he  does."  It  is  true,  that  case  was  upon  a 
cause  of  action  arising  in  the  time  of  the  decedent,  but  the 
rule  mentioned  seems  to  have  been  announced  as  general. 
The  opinion  in  that  case  says  that  the  plea  ne  unqttes^  etc.,  is 
a  plea  in  abatement.  If  that  be  true  and  applicable  to  all 
cases,  then  defendant's  contention  here  must  fail  for  want  of 
such  plea.  It  seems  to  us  that  the  defendant's  position  can- 
not be  maintained  for  the  reason,  also,  that  section  6,  chapter 
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103,  Code,  provides  that  an  action  of  this  character  may  alone 
be  brought  by  and  in  the  name  of  the  personal  representa- 
tive. He  cannot  maintain  it  in  his  own  name,  and  no  other 
person  can  maintain  it.  In  such  case,  a  plea  to  the  merits, 
even  under  the  early  authorities  referred  to,  admits  the  rep- 
resentative character  in  which  the  plaintiff  sues.  This  exact 
question  has  been  passed  upon  by  many  courts  of  last  resort 
in  this  country;  and  universally,  so  far  as  we  have  examined, 
they  hold  that  a  plea  to  the  merits  in  this  kind  of  action  ad- 
mits the  representative  character  in  which  the  plaintiff  sues. 
Denver  etc,  Ry,  Co,  v.  Woodward^  supra;  Unian  Ry,  &  T, 
Co.  V.  ShackleU  119  HI.  232;  Chicago  cfe  Alton  Railroad 
Co.  V.  Smithy  180  111.  453;  Louisville  c&  Nashville  Ry.  Co. 
V.  TravunelU  93  Ala.  350;  Atchison,  T.  cfe  S.  F.  Ry,  Co,  v. 
McFarland,  (Kan.)  43  Pac.  Rep.  788;  Ewen  v.  Chicago  dh 
xY.  W,  Ry,  Co,,  38  Wis.  614;  Hodges  v.  Kimhall  et  al.,  91 
Fed.  845.  The  last  case  mentioned  arose  under  the  Virginia 
statute,  and  was  decided  by  the  circuit  court  of  appeals  of 
the  United  States  in  1899.  The  plea  of  not  guilty  in  this 
action  admits  the  character  in  which  the  plaintiff  sues. 

Defendant  also  contends  that  the  plaintiff  cannot  recover 
because  of  a  variance  between  the  averments  of  the  declara- 
tion and  the  proof.  The  exact  point  of  variance  claimed  is 
this:  The  declaration  avers  that  a  large  piece  of  metal  of 
the  exploded  boiler  struck  Mrs.  Rabbett,  inflicting  severe 
and  fatal  injuries,  etc.  Mrs.  Boyd,  the  only  witness  on  this 
point,  says:  "It  was  the  timbers  that  struck  Mrs.  Rabbett. 
I  can't  remember  very  clearly,  it  was  such  a  crash  that  I 
don't  remember  much  about  it,  and  at  that  time  I  was  knocked 
down  myself,  and  she  was  lying  under  the  table."  It  will 
be  observed  that  the  alleged  variance  does  not  relate  to  the 
cause  of  the  injury,  or  to  the  manner  in  which  it  was  pro- 
duced, but  solely  to  the  instrument  with  which  it  was  in- 
flicted. If  the  timbers  from  the  house,  loosened  by  the  piece 
of  boiler,  instead  of  the  piece  of  boiler,  struck  Mrs.  Rabbett, 
still  the  primary  cause  of  the  injury  is  the  same.  It  is  con- 
tended that  no  connection  is  shown  between  the  timbers 
which  struck  Mrs.  Rabbett  and  the  piece  of  boiler.  There 
may  be  no  direct  evidence  showing  the  connection,  but  cir- 
cumstances and  facts  are  shown  from  which  the  connection 
may  legitimately  be  inferred;   and  the   plaintiff,    upon  the 
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motion  to  exclude  his  evidence,  is  entitled  to  the  benefit  of 
all  legitimate  inferences  of  fact  which  may  be  drawn  from 
the  evidence.  It  is  shown  that  the  piece  of  boiler,  weighing 
about  seven  tons,  crashed  through  the  house  of  Mrs.  Rab- 
bett,  partly  destroying  it  and  an  adjacent  house,  also  belong- 
ing to  her;  and  that  at  the  same  time  Mrs.  Rabbett,  sitting 
on  a  chair  in  her  house,  was  struck  by  the  timbers.  \\Tiat 
timbers?  It  seems  to  us  that  it  would  be  legitimate  for  a 
jury  to  infer  that  the  timbers  which  struck  her  were  the  tim- 
bers of  the  house,  which  was  partially  destroyed  by  the 
crashing  through  it  of  the  piece  of  boiler.  Upon  the  subject 
of  variance  we  are  cited  to  Hawker  v.  B.  &  O.  R.  JR.  Co., 
15  W.  Va.  628,  and  Young  v.  W.  Va,  C,  cf-  P.  Ry.  Co..  42 
W.  Va.  112.  Neither  of  these  cases  relate  to  a  variance  as 
to  the  instrument  with  which  a  bodily  injury  was  inflicted. 
It  is  conceded  by  the  brief  of  defendant  that  it  was  wholly 
unnecessary  for  the  plaintiff  to  allege  that  either  the  piece  of 
boiler  or  the  timbers  struck  Mrs.  Rabbett,  and  that  the  state- 
ment of  the  cause  of  action  was  sufficient  without  averring 
the  particular  instrument  which  struck  her.  Having  alleged 
the  primary  or  main  act  of  omission  or  commission  causing 
the  injury,  it  was  unnecessary  for  the  plaintiff  to  aver  the 
particular  facts  going  to  prove  negligence.  Snyder  x.  Wh^^el- 
ing  Elec,  Co.,  43  W.  Va.  661.  We  have  in  the  case  at  bar  a 
variance  alone  as  to  the  instrument.  The  averment  is  one 
which  it  was  not  essential  to  make,  and  which  was  not  neces- 
sary to  the  statement  of  the  cause  of  action.  Under  the  gen- 
eral rule,  such  a  variance  is  imipaterial,  and  may  be  disre- 
garded as  surplusage.  1  Chitty  PI.  (11  Am.  ed.)  229;  Stevens 
V.  Freldman,  58  W.  Va.  79.  Mr.  Hogg,  in  his  PI.  &  Forms, 
section  137,  x).  Ill,  says:  ''The  rule  respecting  variances 
may  be  stated  to  be:  that  if  the  entire  averment  can  be  ex- 
punged without  affecting  the  right  to  recover,  it  need  not  l^e 
proved;  but  if  it  cannot  thus  be  stricken  from  the  declaration 
without  getting  rid  of  a  part  essential  to  the  cause  of  action, 
then,  though  the  avennent  be  more  particular  than  it  need 
have  been,  the  whole  must  be  proved,  or  the  plaintiff  cannot 
recover."  It  has  been  held  from  a  very  early  date,  even  in 
criminal  cases,  that  an  averment  descriptive  of  the  instru- 
ment by  which  a  bodily  injury  was  inflicted  need  not  be 
strictly  proved,  provided  it  is  proved  in  substance.     A  vari- 
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ance  in  this  respect  was  not  considered  fatal  at  common  law, 
in  cases  where  the  instrument  laid  and  the  instrument  proved 
were  of  the  same  nature  and  character.  22  Enc.  PL  &  Pr. 
584.  In  People  v.  Colt,  3  Hill  (N.  Y.)  432,  it  was  held  that 
an  allegation  of  cutting  with  a  hatchet  and  proof  of  shooting 
with  a  pistol  are  not  variant.  In  State  v.  Dame,  11  N.  H. 
271,  it  was  held  that  an  indictment  for  an  assault  with  a  bas- 
ket knife  is  supported  by  evidence  of  an  assault  with  a 
basket  iron.  In  j[iya7i  v.  State,  52  Ind.  167,  it  was  held  that 
an  allegation  that  an  assault  was  committed  by  shooting  and 
striking  with  a  gun  and  proof  of  beating  with  a  stone  are  not 
variant.  Other  cases  might  be  cited.  See  Underbill  Crim. 
Ev.,  section  314;  1  Whart.  Crim.  Law  519.  In  this  case, 
the  instrument  averred  and  the  instrument  proved  are  of  like 
nature,  and  the  variance  is  wholly  immaterial  and  should  be 
disregarded. 

We  will  now  consider  the  assignments  of  error  made  by 
the  plaintiflp.  Plaintiff  complains  because  the  lower  court 
sustained  objections  to  numerous  questions  propounded  to  his 
witnesses.  These  questions  are  embodied  in  twelve  several 
bills  of  exceptions.  From  these  bills,  it  appears  that  the 
questions  were  not  answered,  and  that  no  statement  was  made 
during  the  trial  of  what  plaintiff  expected  to  prove  by  the 
answers  to  these  questions.  When  the  bills  of  exceptions 
were  signed  by  the  judge  in  vacation,  after  the  judgment  was 
entered  and  the  term  adjourned,  the  plaintiff's  attorney  stated 
to  the  judge  what  he  expected  to  prove  by  such  answers,  and 
his  statement  is  incorporated  in  the  bills.  It  also  appears, 
by  a  separate  bill  of  exceptions,  that  after  the  motion  to  ex- 
clude plaintiff's  evidence  and  direct  a  verdict  for  defendant 
had  been  sustained,  and  before  the  jury  had  returned  its  ver- 
dict, the  plaintiff  moved  the  court  to  allow  him  to  recall  the 
witnesses  to  whom  said  questions  had  been  propounded,  for 
the  purpose  of  taking  their  statements  as  to  what  they  would 
have  testified  had  the  objections  not  been  sustained,  which 
motion  to  recall  the  witnesses  was  denied.  No  statement  of 
what  plaintiff  expected  to  prove  by  the  witnesses  was  made 
at  the  time  of  the  motion  to  recall  them.  It  is  contended 
that  the  said  questions,  taken  with  the  facts  appearing,  show 
that  the  questions  were  relevant  to  the  issue  and  proper  in 
form;  that  therefore  the  answers  need  not  appear;  and  that 
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the  plaintiff  need  not  disclose  what  he  intended  to  prove  by 
such  answers.  The  questions,  objections  to  which  were  sus- 
tained, are  as  follows: 

(1)  ''State  what  was  the  condition  of  this  engine,  prior 
to  these  repairs  that  rendered  it  necessary  to  make  these  re- 
pairs?" (2)  "State  the  condition  of  the  stays  and  bolts  in 
the  piece  of  the  boiler  shell  of  engine  No.  19,  lying  in  the 
house  of  deceased,  I  mean  soon  after  this  accident.  State 
whether  you  were  able  to  determine  whether  or  not  the  stays 
were  recently  broken,  or  whether  they  or  some  of  them  had 
been  broken  before  the  explosion?"  (3)  "State  whether  you 
observed  the  number,  location  and  condition  of  the  bolts 
or  parts  of  bolts  that  were  in  this  part  of  the  boiler  shell, 
and  if  so  what  was  the  condition  thereof?"  (4)  "In  your 
examination  of  the  bolts  and  stay-bolts  in  the  part  of  the 
jacket,  or  shell,  that  was  in  the  house  of  Mrs.  Rabbett^  did 
you  observe  and  can  you  state  whether  said  bolts  or  stay- 
bolts  were,  or  any  of  them  were,  recently  broken  by  force 
of  the  explosion,  or  whether  they  had  been  previously  broken; 
if  so,  the  condition  and  appearance  of  said  bolts?"  (5) 
"  State  whether  or  not  any  of  those  bolts,  where  they  con- 
nected to  the  boiler  shell,  were  broken  off  by  you,  and  if  so, 
state  how  you  did  it?"  (6)  "State  whether  or  not  these 
exposed  ends  were  bright,  and  bore  the  appearance  of  new 
metal  exposed,  or  whether  those  ends  were  discolored,  either 
by  corrosion  or  any  other  cause  ? "  (7)  '  'That  afternoon  (Oct 
21st,  1903),  state  to  the  jury  whether  that  engine  boiler  (No. 
19)  was  in  ordinary  good  working  order  or  not?"  (8)  '*State 
whether  as  conductor  of  the  crew  having  engineNo.  19  in  charge 
on  the  afternoon  of  said  explosion,  and  a  few  minutes  before 
the  explosion,  you  notified  the  Superintendent  of  the  Rail- 
road Shops  of  the  defendant  that  said  engine  and  boiler  was 
out  of  repair  and  refused  to  operate  properly,  and  if  so, 
what  was  said  or  done  by  said  Superintendent?"  (9)  "If 
you  examined  or  observed  the  condition  of  the  stays  and 
bolts,  with  which  the  jacket  of  said  boiler  had  been  fastened, 
and  observed  whether  said  bolts  appeared  to  have  been  re- 
cently broken,  or  whether  some  of  them  bore  the  appear- 
ance of  having  been  broken  or  severed  prior  to  the  explosion 
of  the  boiler, — please  state  how  many  and  what  the  condition 
of  the  said  bolts  appeared  to  be?"  10.   "If  you  examined  the 
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metal  of  said  boiler  shell  on  the  side  that  had  been  inside, 
next  to  the  water  space,  and  observed  any  defects,  pits  or 
decayed  places  therein,  please  state  the  nature  and  appear- 
ance of  the  same?"  (11)  "Were  you  present  at  the  premi- 
ses of  Mrs.  Rabbett  soon  after  the  explosion  of  the  boiler,  in 
Oct.,  1903,  and  examined  and  observed  the  condition  of  the 
boiler  shell  on  said  premises,  as  to  whether  said  metal  had 
any  defects  in  the  metal  thereof,  such  as  pits,  rust  holes,  or 
other  defects,  please  state  about  it?"  (12)  "If  you  made 
an  examination  of  the  stays  and  bolts  that  had  been  used 
in  fastening  the  said  shells  of  said  boiler  together,  please 
state  whether  or  not  said  bolts  showed  that  they  had  all  been 
recently'broken,  or  whether  some  of  them  bore  evidence  of 
having  been  broken  or  destroyed  prior  to  said  explosion, 
and  if  so  please  state  how  many  of  said  bolts  appeared  to  have 
been  broken,  prior  to  said  explosion,  and  what  the  indications 
and  appearances  were?" 

Question  (1)  was  propounded  to  witness  J.  W.  Poling,  whose 
former  occupation  was  boiler  making  and  whose  present  oc- 
cupation is  plumbing.  This  witness  worked  on  repairs  to 
this  particular  locomotive.  The  repairs  referred  to  were  made 
three  or  four  years  before  the  witness  testified,  when  he  was 
an  apprentice  boy,  and  at  a  time  when  he  could  not  be  said 
to  have  possessed  the  expert  knowledge  necessary  to  qualify 
him  to  speak  as  to  the  condition  of  the  locomotive.  Questions 
(7)  and  (8)  were  propounded  to  a  railroad  yard  conductor, 
who  was  not  shown  to  have  had  any  expert  knowledge  as 
to  the  nature  and  construction  of  a  locomotive  engine  and 
boiler;  and  while  it  was  proper  to  prove  by  him  what  he  did 
as  conductor,  having  in  control  this  locomotive  and  its  crew, 
as  indicated  in  question  (8),  it  was  not  proper,  without  a 
showing  of  expert  knowledge  on  his  part,  to  prove  by  him 
whether  or  not  the  engine  was  in  good  working  order. 
McKelveij  v.  C.  i&O.  E.  Ry.  Co.,  35  W.  Va.  500.  The  obiec- 
tions  to  questions  (1)  and  (7)  should  have  been  sustained, 
even  if  the  plaintiff  had  stated  what  he  expected  to  prove 
by  answers  to  them.  The  other  questions  mentioned  relate 
to  the  condition  and  appearance  of  the  piece  of  boiler  at  the 
residence  of  Mrs.  Rabbett  as  to  pits,  rust  holes,  etc.,  and  to 
the  condition  of  the  stays  or  bolts  in  such  piece  of  boiler  and 
their  appearance  as  to  recent   breaks  or    otherwise.      The 
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plaintiff  avers  both  a  defective  and  mismanaged  engine  and 
boiler,  and  that  the  engine  and  boiler  were  old  and  worn  cot, 
that  the  stays  or  bolts  thereof  were  burned  in  two  and  broken, 
and  that  the  metal  of  the  boiler  was  rotten  and  not  sufficient  to 
hold  the  bolts  and  rivets,  and  that  the  boiler  was  otherwise 
defective.  The  questions  mentioned  certainly  were  relevant  to 
the  issue.  Velthv.  Salt  Co.,  51  W.Va.  96.  It  is  suggested  that 
these  questions  were  propounded  to  witnesses  who  were  non- 
experts as  to  the  nature  and  construction  of  loconootive  en- 
gines and  boilers,  and  that  answers  to  these  questions  would 
necessarily  require  expert  knowledge  in  that  regaixl  on  the 
part  of  the  witnesses  under  the  rule  of  McKelvey  v.  C.  it 
O.  Ry.  Co,,  supra.  We  cannot  say  that  answers  to  these 
questions  would  necessarily  require  such  expert  knowledge. 
The  condition  of  apiece  of  metal  as  to  rust  holes,  etc.,  and  the 
the  appearance  of  stays  or  bolts  as  to  recent  break,  are  mat- 
ters not  of  expert  but  common  knowledge.  It  is  common. 
and  not  expert,  observation  that  recently  broken  metal  pre- 
sents a  bright  appearance,  while  an  old  break  in  metal  pre- 
sents a  rusty  or  corroded  appearance.  The  fact  that  the 
metal  had  once  been  in  a  boiler  did  not  change  its  nature  as 
metal,  or  prevent  one  from  describing  its  condition  and  ap- 
pearance in  the  particulars  mentioned,  without  having  ex- 
pert knowledge  as  to  the  wonderful  nature  and  construction 
of  a  locomotive  engine  and  boiler.  The  fact  that  these 
questions  were  relevant  and  proper  did  not  relieve  the  plain- 
tiff from  stating  to  the  court  what  he  expected  to  prove  by 
the  answers,  as  the  witnesses  did  not  answer  the  questions. 
It  may  be  said  that  some  of  our  previous  cases  indicate  that 
the  relevancy  of  the  question  is  sufficient;  but  this  subject  has 
been  recently  re-examined  and  reconsidered  by  this  Court  in 
the  case  of  State  v.  Clifford,  59  W.  Va.  1,  in  which  Judge 
PoFFEXBARGER  delivered  the  opinion,  reviewing  the  authori- 
ties, including  our  previous  cases,  and  after  full  and  careful 
consideration  it  was  held  that  "refusal  of  the  court  to  permit 
a  witness  to  answer  a  question  which  by  its  own  terras  and 
subject-matter,  taken  in  connection  with  facts  and  circum- 
stances already  in  evidence,  shows  its  relevancy  and  mater- 
iality, is  not  available  as  error  on  a  motion  for  a  new  trial, 
if  the  expected  answer  of  the  w^itness  was  not  disclosed  to 
the  court  at  the  time  of  the  ruling.     An  appellate  court,  in 
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reviewing  a  judgment  on  a  writ  of  error,  cannot  assume  in 
such  case  that  an  answer  favorable  to  the  exceptor  would 
have  been  given.  So  much  of  the  decision  in  Gunn  v.  H. 
R,  Co,^  36  W.  Va.  165,  as  conflicts  with  this  principle  is 
disapproved."  This  principle  applies  with  equal  force  to  the 
motion  to  recall  the  witnesses,  no  statement  being  then  made 
of  what  it  was  expected  to  prove  by  them  if  recalled.  It 
seems  almost  unnecessary  to  notice  the  fact  that  the  plaintiff's 
attorney,  after  the  judgment  was  entered  and  the  term  ended, 
stated  to  the  judge,  when  the  bills  of  exceptions  were 
signed,  what  he  had  expected  to  prove.  This,  of  course, 
came  too  late.  Under  the  circumstances  appearing,  no  preju- 
dicial error  is  shown  in  the  action  of  the  court  in  sustain- 
ing said  objections,  or  in  denying  the  motion  to  recall  the 
witnesses. 

The  plaintiff  complains  of  the  rejection  of  the  deposition 
of  W.  W.  Ensign,  taken  in  Pittsburg,  Pa.  This  deposition 
appears  in  full  by  bill  of  exceptions.  The  court  at  first  ad- 
mitted the  deposition,  and  afterwards,  upon  objections  to  the 
several  questions  and  answers  thereof,  sustained  the  objec- 
tions and  rejected  the  deposition.  The  defendant  made  cer- 
tain general  objections  to  the  reading  of  the  whole  deposi- 
tion: first,  that  it  is  not  under  the  seal  of  the  notary  before 
whom  it  was  taken.  As  to  this  objection,  section  33,  chapter 
130,  Code,  and  Bolin  v.  Zelgler^  44  W.  Va.  402,  are  in  point. 
Said  section  33  provides:  "In  any  pending  case  the  deposi- 
tion of  a  witness,  whether  a  party  to  the  suit  or  not,  may, 
without  any  commission,  be  taken  in  or  out  of  this  State  by  a 
justice  or  a  notary  public,  or  by  a  commissioner  in  chancery, 
or  before  any  officer  authorized  to  take  depositions  in  the 
county  or  state  where  they  may  be  taken,  and  if  certified 
under  his  hand,  may  be  received  without  proof  of  the  signa- 
ture of  such  certificate."  We  cannot  hold,  against  the  posi- 
tive terms  of  this  statute,  that  a  deposition  which  meets  the 
requirements  thereof  may  not  be  received  if  otherwise  proper. 

The  second  general  objection  to  the  deposition  is  that  there 
was  no  affidavit  that  the  witness  resided  out  of  this  State,  and 
that  it  does  not  appear  from  the  deposition  that  the  witness 
did  or  does  now  reside  out  of  this  State.  The  deposition 
shows  that  the  witness  resided  out  of  the  State  when  his  dep- 
osition was  taken,  on  the  14th  of  January,  1905.     It  was  not 
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claimed,  and  it  did  not  appear,  that  the  witness  was  in  this 
State  when  the  deposition  was  offered.  If  the  deposition  was 
otherwise  proper  this  objection,  as  well  as  the  general  objec- 
tion first  mentioned,  should  have  been  overruled.  See  Hooper 
V.  Devaughn  et  al.^  43  W.  Va.  447;  Abbott  v.  VHommedieUy 
10  W.  Va.  677;  Taylor  v.  Smith,  10  Grat.  557;  Pollard/s 
Heirs  v.  Lively,  2  Grat.  216;  NxickoU,  Adin^r.,  v.  Janes,  8 
Grat.  267. 

It  is  contended  by  defendant  that  the  witness  Ensign  does 
not  by  his  evidence  show  that  he  is  an  expert  in  relation  to 
the  nature  and  construction  of  locomotive  engines  and  boil- 
ers, concerning  which  he  testified.  The  evidence  of  this  wit- 
ness shows  that  he  is  a  mechanical  engineer  of  considerable 
experience,  and  when  asked,  "In  the  discharge  of  your  du- 
ties have  you  ever  had  occasion  to  inspect  or  do  any  work  on 
locomotive  boilers,  and  are  you  acquainted  with  the  mech- 
anism of  such  boilers?"  he  replied,  "Yes."  This  witness  ap- 
pears to  be  qualified  as  an  expert,  although  he  further  says 
that  he  never  inspected  locomotive  boilers.  The  weight  to 
be  given  to  his  testimony  was  for  the  jury.  2  Elliott  on  Ev. 
sections  1038-9,  1052;  17  Cyc.  39.  An  expert  witness  may 
give  an  opinion,  in  a  proper  case,  based  on  his  own  knowl- 
edge of  facts  disclosed  in  his  testimony;  or  he  may  give  his 
opinion  upon  facts  shown  in  evidence,  and  assumed  in  a  hypo- 
thetical question  submitted  to  him.  2  Elliott  on  Ev.,  section 
1116.  This  action  is  founded  on  negligence.  It  is  the  duty 
of  the  plaintiff  to  show  affirmatively  that  the  defendant  has 
been  negligent.  Negligence  will  not  be  presumed  alone  from 
the  fact  that  the  boiler  of  the  locomotive,  in  use  in  lawful 
business  upon  the  tracks  of  the  defendant,  exploded.  In  this 
respect,  the  case  is  governed  by  Veith  v.  Salt  Co.,  supra. 
See  also  3  Elliott  on  Railroads,  section  1299;  Texa^  v.  Pac. 
By.  Co.,  106  U.  S.  617.  We  quote  from  the  evidence  of  the 
plaintiff  as  follows:  ''I  didn't  notice  the  actual  size  of  the 
bolts  when  new  and  gone  in  the  construction  of  this  boiler 
but  I  did  notice  that  they  were  broken  off  and  half  rotted  in. " 

*  *  *  *  "Q.  Were  there  any  considerable  number  and 
if  so  about  how  many  of  those  bolts  pulled  out  or  broken  out 
of  this  shell  or  jacket  of  the  boiler  that  was  there?  A.  There 
was  a  great  many.  Q.  About  how  many  of  such  bolts  did 
you  observe  that  were  less  in  size  than  the  uniform  size  at 
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the  place  where  they  connected  with  the  boiler  shell?  A. 
That  I  answered  a  minute  ago.  I  said  I  didn't  know  exactly 
how  many  but  some  of  them  were  so  that  I  could  pull 
them  off.  Q.  State  as  near  as  you  can  the  extent,  whether 
a  third  or  a  half  or  as  near  as  you  can  state  it,  that  such  bolts 
were  reduced  in  size  below  the  uniform  size?  A.  Well  all 
bolts  that  are  in  watei* — .  Q.  Just  answer  the  question.  A. 
Where  they  were  connected  to  the  boiler  they  were  reduced 
quite  considerable  and  had  a  cast  like  iron  corrodes  around 
those  bolts  at  that  time."  We  also  quote  from  the  evidence 
of  witness  Bernard,  who  was  a  boiler  maker,  as  follows: 
*'Well,  I  understand  that  the  bolt  is  in  one  whole  piece  that 
connects  the  two  sheets  tojrether,  and  if  that  bolt  is  broken 
in  any  place  between  the  two  sheets  it  will  corrode  on  the 
end,  and  that  was  the  evidence  I  have  and  the  only  thing  I 
seen  that  the  bolts  was  corroded  on  the  end."  It  is  claimed 
that,  with  this  evidence  admitted,  it  was  improper  to  reject 
the  whole  deposition.  That  part  of  the  deposition  begin- 
ning with  question  4  and  including  the  answer  to  question  6, 
does  not  appear  to  relate  to  facts  which  the  evidence  previ- 
ously admitted  tended  to  prove,  and  the  rejection  of  this  part 
was  not  error  to  plaintiff's  prejudice.  This  part  of  the  dep- 
osition relates  principally  to  the  life  of  a  locomotive,  and  to 
the  time  it  may  be  used  before  it  will  be  unfit  for  use  or  re- 
pair. No  evidence  was  introduced  showing  the  age  of  the 
locomotive  in  question.  The  part  of  the  deposition  beginning 
with  question  7  and  ending  with  the  answer  to  question  15, 
should  have  been  admitted,  in  view  of  the  evidence  previ- 
ously admitted  for  the  plaintiff.  This  part  of  the  deposition 
related  to  the  necessity  of  stays  or  bolts,  and  to  the  effect  of 
broken  or  defective  stays  or  bolts  upon  the  safety  of  the 
boiler,  and  to  the  ability  of  a  boiler  maker  or  inspector  to 
detect  a  broken  or  destroyed  bolt,  and  to  other  pertinent 
matters.  The  part  of  the  deposition  beginning  with  question 
16  and  ending  with  the  answer  to  question  21,  does  not  ap- 
I>ear,  upon  consideration  of  the  evidence  admitted,  to  be  rel- 
evant, and  its  rejection  was  not  error.  The  part  of  the  dep- 
osition beginning  with  question  1  and  ending  with  the  answer 
to  question  3,  relating  to  the  age,  residence  and  expert  knowl- 
edge of  the  witness,  should  have  been  admitted. 
The  part  of  the  deposition  offered  which  should  have  been 
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admitted  was  improperly  rejected,  to  the  plaintiff^s  prejudice; 
and  for  this  error  we  must  reverse  the  judgment  complained 
of,  set  aside  the  verdict,  award  a  new  trial,  and  remand  the 
cause  for  further  proceedings  according  to  law.  As  this  case 
must  be  remanded  for  a  new  trial,  we  express  no  opinion  as 
to  the  sufficiency  of  the  evidence  introduced  upon  the  former 
trial  to  sustain  the  plaintiflF's  case. 

Rererned,     Remanded. 
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1.  Insurance— //^t'<^«^/ry. 

An  inventory  of  a  stock  of  merchandise,  within  the  meaning  of 
the  term  *  "inventory"  used  in  what  is  known  as  "The  Iron  Safe 
Clause"  of  a  fire  insurance  policy,  is  a  list  of  all  the  articles  of 
merchandise  in  the  stock,  sufficiently  itemized  to  show  the  kinds 
and  numbers  or  quantities  thereof,  together  with  their  values  at 
the  lime  of  making  the  same,  as  nearly  as  they  can  be  ascertained, 
(p.  434.) 

2 .  Insurance — In  ret)  tory. 

In  the  case  of  a  store,  opening  with  an  entirely  new  stock  of 
goods,  at  or  about  the  date  of  the  issuance  of  the  policy,  the  invoices 
of  the  first  lot  of  goods  put  into  it,  giving  the  quantities  thereof  by 
items,  with  the  cost  prices,  if  preserved  and  kept  for  production, 
upon  the  demand  of  the  insurer,  as  and  for  an  inventory,  will  con- 
stitute such  a  list,  and  the  insured  will  have  substantially  com- 
plied with  so  much  of  the  policy  as  requires  the  taking  of  an  in- 
ventory,    (p.  434.) 

3.  Insurance— /nt?€/ir(^rjy. 

In  determining  what  constitutes  such  an  inventory,  regard  must 
be  had  to  the  purpose  for  which  it  is  required,  and,  in  seeking  this, 
all  parts  of  the  "Iron  Safe  Clause"  should  be  read  and  considered 
together,    (p.  435.) 

4.  Fire  Insurance  Policy — Waiver  of  Breach— Agent — Estopped, 

Cancellation  of  a  fire  insurance  policy,  by  an  agent  of  the  com- 
pany, having  no  authority  to  waive  conditions,  except  by  endorse- 
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ment  on  the  policy  or  addition  thereto,  does  not  imply  a  waiver  of 
a  breach,  previously  made,  of  a  promissory  warranty  therein  con- 
tained, or  estop  the  company  from  relying  upon  such  breach  as 
matter  of  defense  to  an  action  on  the  policy,  though  it  be  shown 
that  the  agents  had  knowledge  of  such  broach,     (p.  430.) 

5.  Insurance  Policy — Waiv»'r — CanceUation  of  Policy. 

Violation  of  a  clause  of  an  insurance  policy,  declaring  that  it  shall 
become  null  and  void,  if  the  hazard  bo  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured,  is  not  waived  by  a 
letter,  written  at  about  the  date  of  the  fire,  which  caused  the  de- 
struction of  the  property,  by  an  agent  of  the  company,  having  no 
authority  to  waive  conditions,  except  by  endorsement  on  the  policy 
or  addition  thereto,  notifying  the  insured  that  the  policy  is  can- 
celled, and  specifying  said  violation  as  the  reason  for  cancelling  it. 
(p,  436.) 

6.  Judgment  by  Appellate  Qovwr—IiercrHal  for  IriHiifficieyiry  of  Evi- 
denre. 

This  Court  on  reversing  a  judgment  for  the  plaintiff,  and  setting 
aside  a  verdict,  for  insufficiency  of  evidence,  and  refusal  of  the 
trial  court  to  exclude  the  evidence  from  the  jury  and  direct  a  ver- 
dict for  the  defendant,  will  not  remand  the  case  for  a  new  trial, 
but  will  render  judgment  for  the  defendant,  when  it  does  not  ap- 
pear that  injustice  will  be  done  thereby.  [Hy  four  judges,  Pof- 
FENBAKGBit,  Judge,  dissouting.J     (p.  439.) 

Appeal  from  Circuit  Court,  Kanawha  County. 
Action  by  Ruffner  Brothers  against  Dutchess  Insurance 
Company.     Judgment  for  defendant  and  plaintiffs  appeal. 
lienrHed,     Jadg ment  for  Dtfendant, 

CiiiLTOx,  MacCohkle  &  Chilton  and  ^Iuruay  Bhkhis, 
for  plaintiff  in  error. 

MoLLOHAN,  McClintic  &  Matiiews,  for  defendants  in 
error. 

POFFENBARGER,  JuDGKI 

The  Dutchess  Insurance  Company  complains  of  a  judgment 
for  the  sum  of  $649,12,  rendered  against  it  by  the  circuit 
court  of  Kanawha  county,  on  the  27th  day  of  March,  1905, 
in  favor  of  Ruffner  Brothers,  assignees  of  A.  Haws  and  his 
son,  II.  II.  Haws,  \vho  were  doing  business  as  The  Haws 
Company. 

The  policy  of  insurance,  under  which  the  loss,  sustained 
by  The  Haws  Company,  occurred,  had  covered  a  frame  store 
building,  a  stock  of  general  merchandise  kept  therein,  and 
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the  store  and  office  furniture  and  fixtures.  The  stock  of 
goods  so  insured  was  entirely  new  at  the  time  of  the  issuance 
of  the  policy.  After  the  policy  had  been  in  force  a  short 
time,  an  addition  to  the  building  in  which  the  store  was  kept 
was  made  for  the  accommodation  of  a  steam  grist  mill,  and 
the  mill  installed  therein  and  operated  to  an  extent  not  clearly 
indicated,  before  the  tire  occurred.  In  the  meantime.  Haws 
had  attempted  to  obtain  insurance  on  the  mill  from  the  agents 
from  whom  he  had  secured  the  policy  on  the  store.  They 
had  declined  it,  and  he  had  vainly  tried  to  obtain  it  from  an- 
other agency.  Some  days  before  the  fire  occurred,  a  member 
of  the  firm  of  Lohmeyer  and  Goshorn,  the  agents,  had  in- 
formed him  they  would  give  him  no  insurance  on  the  mill, 
but  they  would  carry  his  store  at  a  six  per  cent  rate,  which 
was  an  increase  of  four  per  cent  over  that  of  the  policy  he 
then  had. 

The  defenses  relied  upon  by  the  defendant  were  two  in 
number:  first,  non-compliance  with  that  part  of  the  Iron  Safe 
Clause  which  required  an  inventory  to  be  made  within  thirty 
days  from  the  issuance  of  the  policy,  unless  one  had  been 
taken  within  twelve  calendar  months  prior  to  the  date  of  its 
issue;  and,  second,  violation  of  that  clause  of  the  policy 
which  declared  it  would  become  void  if  the  hazard  should  be 
increased  by  any  means  within  the  control  or  knowledge  of 
the  insured,  unless  permitted  or  waived  by  an  endorsement 
on  the  policy  or  attached  thereto. 

As  constituting  substantial  compliance  with  the  require- 
ment of  an  inventory,  the  plaintiff  relied  upon  his  invoices 
or  bills.  He  reasonably''  contended  that,  it  being  a  new  store, 
the  first  lot  of  goods  having  been  placed  in  it  but  a  few  di^ys 
before  the  issuance  of  the  policy,  these  bills  constituted  a 
complete  list,  by  items,  with  the  values  annexed,  of  all  the 
goods  that  had  been  put  into  the  store.  At  the  date  on 
which  the  first  lot  was  taken  into  the  store  and  put  upon  the 
shelves,  the  invoices  therefor,  made  up  as  complete  and  ac- 
curate a  list  of  the  goods  as  if  they  had  been  re-listed  into  a 
book.  All  goods  subsequently  put  in,  for  which  bills  were 
likewise  received  and  kept,  were  additions  to  the  stock.  The 
purpose  and  object  of  an  invoice  is  not  very  clearly  delSned  in 
insurance  law.  Most  of  the  courts,  in  dealing  with  it,  simply 
refer  to  the  legal  definition  of  the  term  inventory.     This  falls 
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far  short  of  indicating  what  it  is  intended  for,  the  function  it 
performs  between  the  parties.  It  seems  to  me  perfectly  plain 
that  the  requirement  is  intended  to  secure,  in  the  interest  of 
the  insurance  company,  and  possibly  both  parties,  a  basis,  or 
starting  point,  upon  which  to  found  an  estimate  of  the  value 
of  the  stock  in  case  of  a  loss.  It,  of  itself,  indicates  nothing 
except  the  quantum  and  value  of  the  stock  at  the  time  of  the 
taking  thereof.  It  does  not  indicate  what  they  amounted  to 
at  any  previous  or  subsequent  date,  nor  the  average  stock. 
Having  an  inventory  at  a  given  date,  however,  and  the 
invoices  for  goods  subsequently  put  in,  the  determination  of 
the  aggregate  value  of  all  the  goods  in  the  store  at  the  date 
of  the  inventory  and  those  subsequently  put  in,  is  a  mere 
matter  of  addition.  All  insurance  policies  on  merchandise 
require  the  production  of  the  invoices  as  well  as  the  inven- 
tory. Another  requirement  which  goes  with  the  inventory 
and  the  bills,  as  an  ally,  in  working  out  the  estimate,  is  the 
book  in  which  the  account  of  sales  is  kept.  After  ascertain- 
ing, from  the  inventory  and  the  bills  for  the  goods  subse- 
quently put  in,  the  aggregate  as  above  stated,  the  quantities 
and  values  of  the  goods  sold  out  of  the  store  are  deducted, 
and  thus  a  fair  and  reasonable  indication,  as  to  the  quantities 
and  value  of  the  goods  at  the  date  of  the  fire,  is  obtained. 
The  three  clauses  of  the  iron  safe  provision  require  the  in- 
ventory and  keeping  of  the  books  and  their  protection  by 
means  of  the  iron  safe.  In  determining  what  they  mean, 
what  more  reasonable  view  could  be  taken  than  that  they 
must  be  all  construed  together?  Some  courts  exclude  the 
invoices  and  deny  to  them  the  force  and  eflFect  of  an  inven- 
tory, upon  the  fanciful  ground  that  they  are  no  index  to  the 
value  of  the  goods.  What  better  evidence  of  the  value  of 
the  goods  could  there  possibly  be  than  the  bills  showing  what 
they  had  cost?  They  show  the  value  as  agreed  upon  between 
the  owner  of  the  store  and  a  disinterested  third  party,  while 
an  inventory  would  show  the  value  according  to  an  estimate 
put  upon  them  by  an  interested  party,  knowing  that  an  in- 
ventory was  made  for  the  purpose  of  forming  the  basis  of  a 
claim  against  the  insurance  company.  I  am  utterly  unable 
to  see  any  force  in  that  contention.  Of  course  the  invoices 
would  not  constitute  an  inventory  in  the  case  of  a  store 
which  has  been  running  for  a  considerable  time.     They  would 
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not  afford  any  basis  upon  which  to  begin  the  estimate,  but  in 
the  case  of  a  new  store  starting  simultaneously  with  the  issu- 
ance of  the  policy,  or  practically  so,  the  first  bill  constitutes 
as  good  a  basis  for  the  beginning  of  the  estimate  as  an  in- 
ventory could  possibly  afford.  It  has  been  suggested  in  one 
or  two  instances  that,  if  the  bills  were  pinned  together  and 
some  endorsement  made  upon  them,  indicating  an  intention 
to  treat  them  as  an  inventory,  they  might,  on  the  theory  of 
substantial  compliance,  be  deemed  to  constitute  an  inventory. 
In  other  words,  they  constitute  an  inventory  if  they  are  in- 
dorsed "inventory,"  otherwise  they  do  not.  This,  to  my 
mind,  puts  more  merit  into  the  name  of  the  thing  than  it  is 
entitled  to.  It  sacrifices  substance  to  mere  form  and  tech- 
nicality. What  is  an  inventory,  is  to  be  de^j-mined  in 
view  of  the  peculiar  cii'cumstances  of  the  case.  What  would 
substantially  comply  with  the  requirement  in  one  case  would 
not  in  another  in  which  the  circumstances  are  wholly  dif- 
ferent. For  these  reasons,  we  are  unwilling  to  follow  In- 
sirntnce  Co.  v.  KnigJit^  36  S.  E.  821,  Fire  Af<soclMh>n  v. 
JfO''<ter,so//^  25  Tex.  Civ.  App.  518,  and  the  MiSvSissippi  case 
in  which  the  proposition  advanced  by  the  attorneys  for  the 
plaintiff  in  error  arose,  and  we  hold  that  the  evidence  is  suf- 
ficient to  sustain  the  iinding  of  the  jury  in  favor  of  the  plain- 
tiff on  the  first  issue. 

The  violation  of  the  clause  against  increase  of  hazard  is 
admitted,  but  it  is  insisted  that  there  was  a  waiver  on  the 
part  of  the  defendant.  The  claim  of  waiver  is  predicated 
upon  the  knowledge  which  the  agent  of  the  defendant  com- 
pany had,  at  the  time  of  the  issuance  of  the  policy,  of  the 
intention  of  the  insured  to  build  the  addition  to  the  store 
house  and  install  a  grist  mill  in  it,  and  of  the  actual  con- 
summation of  this  design  before  the  fire  occurred,  and  upon 
a  letter  written  by  them  to  the  insured,  dated  the  day  of  the 
fire,  but  received  on  the  day  after  that  occurrence.  The 
store  wa.s  destroyed  about  ten  o'clock  on  the  night  of  Decem- 
ber 23rd,  and  the  letter  was  postmarked  1:30  a.  m.,  Decem- 
ber 24th.     It  reads  as  follows: 

"A.  Haws  Esq  Citj^: — Dear  Sir — We  again  call  your  atten- 
tion to  policy  No.  3379  Dutchess  Insurance  Company  cover- 
ing on  your  building,  stock  and  fixtures,  which  has  not  yet 
been  returned  to  us  for  cancellation.     We  desire   now  to 
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notify  you  that  the  policy  is  cancelled  on  account  of  the  grist 
mill  exposure  and  of  no  effect,  if  you  will  return  it  the  re- 
turn premium  will  be  paid  to  you.  The  policy  referred  to  is 
in  the  name  of  'The  Haws  Co.'  Yours  very  truly,  (signed) 
Liohmeyer  &  Goshorn." 

The  claim  of  waiver  is  stated  in  two  ways.  One  is  that 
cancellation  of  the  policy  necessarily  implies  that  the  party 
cancelling  it  deemed  it  to  be,  at  the  date  of  cancellation,  in 
full  force  and  effect,  otherwise  there  would  l)e  a  contradic- 
tion in  terms  and  an  inconsistency  in  conduct.  To  cancel 
means  to  make  void,  to  annul,  to  destroy,  and  it  is  said  tliat 
that  which  has  no  existence  or  is  not  valid  or  of  any  effect, 
cannot  be  annulled,  made  void  or  destroyed.  The  view  that 
a  breach  of  a  condition  or  warranty  in  an  insurance  policy 
does  not  make  it  absolutely  void,  but  only  voidable,  would 
be  a  sufficient  answer  to  this  contention.  Many  cases  hold 
that  such  is  the  effect.  Insurance  Co,  v.  I]ei(lul\  46  N.  W. 
481.  To  the  same  effect  are  the  decisions  in  Illinois,  Mis- 
souri, Michigan  and  Iowa,  If  not  absolutely  void,  but  only 
voidable,  there  would  be  no  inconsistency  in  the  act  of  can- 
cellation by  which  it  would  be  utterly  destroyed.  Moreover, 
no  such  implication  is  recognized  by  the  courts.  Deeds,  con- 
tracts and  other  instruments  are  frequently  cancelled,  by 
courts  of  ecpiity,  on  the  express  ground  that  they  are  void,  for 
some  reason  shown,  by  way  of  removing  cloud  from  title,  or 
preventing  some  use  of  the  instrument  which  might  be  in- 
jurious to  the  plaintiff.  Formerly  it  was  held  that  a  court  of 
equity  would  not  cancel  a  deed  or  other  instrument  which 
was  void  on  its  face,  but  the  weight  of  authority  now  seems 
to  be  that  such  instruments  will  be  cancelled.  Appeals  are 
entertained  by  this  and  other  courts  from  void  judgments 
and  decrees,  notwithstanding  the  apparent  implication  raised 
by  entertaining  them  that  there  is  a  judgment  or  de- 
cree. In  order  to  put  the  question  beyond  doubt  and 
dispose  of  it  upon  non-technical  grounds,  it  may  be  said 
there  is  no  contradiction  or  inconsistency  in  the  act  of  can- 
cellation, and  that  it  does  not  raise  any  implication  of  the 
continued  life  of  the  policy.  It  is  an  absolute  right  conferred 
upon  the  insurer  by  the  terms  of  the  policy  independently  of 
any  cause.  It  might  be  exercised  at  any  time,  with  or  with- 
out cause.    Therefore,  a  cancellation  does  not  imply  even 
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that  there  was  any  cause  of  forfeiture,  much  less  the  addi- 
tional fact  that  such  cause  was  waived.  The  two  things  are 
in  no  sense  connected  or  interdependent.  A  cause  of  for- 
feiture may  be  asserted,  although  no  cancellation  was  ever 
made  or  attempted.  If  there  had  been  no  cancellation  in 
this  case,  the  defense  could  have  been  set  up  as  fully  and  un- 
reservedly as  it  has  been.  Even  if  it  be  admitted  that  the 
increase  of  hazard  rendered  the  policy  absolutely  void, 
neither  that  fact,  nor  the  right  to  rely  upon  it  as  a  defense, 
had  any  connection  whatever  with  the  right  of  cancellation; 
and,  if  we  say  it  rendered  it  void,  the  insurer  might  con- 
sistently exercise  the  right  of  cancellation  in  order  to  preclude 
the  setting  up  of  any  claim  under  the  policy,  although  void. 
In  testing  this  question,  it  is  proper  to  look  beyond  the 
facts  of  the  particular  case  and  see  how  the  theory  advanced 
would  operate  under  other  conditions.  Take  a  case  in  which 
the  insurer  knows  nothing  of  the  cause  of  forfeiture  at  the 
time  of  the  cancellation.  Could  it  reasonably  be  said  to  have 
waived  that  of  which  it  had  had  no  knowledge?  The  argu- 
ment advanced  here  would  produce  a  waiver  in  that  case. 

The  other  theory  of  waiver  is  that  the  letter,  although  not 
physically  attached  to  the  policy,  may  be  deemed  in  law  to 
be  added  thereto,  and  to  constitute  a  waiver  in  writing  by 
the  agents.  That  they  had  authority  to  execute  such  a  waiver, 
or  to  grant  permission,  to  do  that  which  would  increase  the 
hazard,  provided  they  did  it  by  an  endorsement  upon  the 
policy  or  a  writing  annexed  to  it,  is  not  denied  or  questioned. 
Whether,  if  a  waiver,  it  might  be  regarded  as  annexed  to 
the  policy,  it  is  not  necessary  to  say;  for  this  paper  does  not, 
in  express  terms,  waive  the  breach  of  the  condition,  nor, 
viewed  in  the  light  of  the  facts  and  circumstances,  can  it  be 
construed  to  be  a  waiver.  Its  terms  import  the  exact  con- 
trary of  a  waiver.  The  reference  in  it  to  the  mill,  as  the 
reason  for  cancellation,  plainly  negatives  intent  to  assume 
the  additional  risk.  The  letter  expresses  dissatisfaction  with 
the  conduct  of  the  insured.  On  account  thereof,  he  is  noti- 
fied that  the  policy  is  cancelled.  There  is  not  a  word  in  the 
letter  which  expresses  waiver  or  any  intention  to  waive. 
There  is  no  reference  to  liability  or  a  claim  of  liability  on 
the  policy.  As  to  whether  the  company  is  liable,  or  whether 
it  will  forego  any  right  to  defend  on  the  ground  of  violation 
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of  warranty  or  condition,  the  letter  is  absolutely  silent.  No 
reference  whatever  is  made  to  the  respective  rights  of  the 
parties  under  it.  Moreover,  it  bears  on  its  face  an  implica- 
tion that  there  had  been  a  previous  demand  for  the  return  of 
the  policy.  It  begins  by  saying,  "We  again  call  your  atten- 
tion to  policy  No.  3379,"  &c.  In  point  of  fact,  there  may 
not  have  been  any  such  demand,  but  whether  true  or  false, 
it  reflects  intent  on  the  part  of  the  writers,  and  tends  to 
negative  any  intention  to  waive  the  violation  of  conditions. 
In  point  of  fact,  the  insured  had  been  plainly  informed  that 
the  company  would  not  carry  his  building  and  store,  at  the 
price  for  which  it  had  issued  the  policy,  and  that,  in  order 
to  obtain  a  continuation  of  the  protection  aflForded  him  by 
the  policy,  he  would  have  to  pay  a  premium  three  times  as 
large.  Having  given  him  this  notice,  the  agents  might  very 
reasonably  have  expected  him  to  return  the  policy  and  make 
a  new  contract.  For  these  reasons,  our  conclusion  is  that 
the  letter  does  not  constitutute  a  waiver,  and  that  as  the  jury 
predicated  its  verdict  upon  the  theory  of  a  waiver,  as  shown 
by  answers  to  special  interrogatories,  the  court  should  have 
set  aside  the  verdict. 

The  trial  court  further  erred  in  refusing  to  exclude  the  evi- 
dence and  to  instruct  the  jury  to  render  a  verdict  for  the  de- 
fendant, for  the  evidence  establishes  fully  and  clearly  a 
violation  of  the  warranty  against  increase  of  hazard.  The 
plaintiflF  admitted  the  construction  of  the  addition  to  the  store 
room,  the  installation  therein  of  a  grist  mill,  the  operation 
thereof  and  a  material  increase  of  hazard.  These  motions 
having  been  overruled,  the  case  went  to  the  jury  under  in- 
structions, given  at  the  request  of  both  parties.  Of  the 
twelve  asked  for  by  the  defendant,  four  were  given  and  eight 
refused,  and  it  excepted.  It  excepted  further  to  the  action 
of  the  court  in  giving  one  of  plaintiflF's  instructions.  In  view 
of  the  judgment  to  be  rendered  here,  refusing  a  new  trial,  it 
is  unnecessary  to  examine  the  instructions. 

The  reasons  which,  in  the  opinion  of  the  majority  of  the 
court,  justify  the  rendition  of  judgment  for  the  defendant 
here,  and  impel  them  to  refuse  to  remand  the  case,  with  lib- 
erty for  a  new  trial,  are  set  forth  in  the  opinion  of  Judge 
Brannon  in  Maupin  v.  Insurance  Co.^  53  W.  Va.  557,  and 
by  Judge  Sanders  in  Anderson  v.  Tug  River  Coal  Co,^  de- 
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cidecl  at  this  term.  As  I  wholly  dissented  in  the  Manpin 
corSe,  I  expressed  no  opinion,  concerning  the  propriety  of 
rendering  judgment  for  the  defendant.  Now,  however,  hav- 
ing carefully  examined  the  authorities,  analyzed  them  ashest 
I  can,  and  reached  the  conclusion  that  this  action,  on  the 
part  of  the  appellate  court,  is  a  violation  of  well  settled  legal 
principles,  as  well  as  a  radical  departure  from  the  previous 
practice  of  this  Court,  I  feel  called  upon  to  dissent  from  it 
and  regiiiter  my  protest  against  it. 

In  those  states  in  which  this  practice  prevails,  no  dis- 
tinction is  made  between  cases  in  which  the  sufficiency  of 
evidence  to  sustain  the  verdict  is  tested  by  a  motion  to  ex- 
clude, made  at  the  close  of  the  plaintiff's  evidence,  a  motion 
to  direct  a  verdict  at  the  conclusion  of  the  whole  evidence, 
and  a  motion  to  set  aside  the  verdict  after  the  rendition 
thereof.  They  apply  it  generally,  simply  saying  that  as  they 
can  clearly  see  that  no  better  case  can  be  made,  or  that  it 
does  not  alHrmatively  appeal*  that  it  can  be  done,  they,  there- 
fore, refuse  to  remand.  Sucli  is  the  rule  in  Illinois,  (xeorgia, 
Maryland,  Michigan,  Iowa,  Washington  and  Misssuri.  :<an- 
ger  v.  IhnninU  147  111.  804;  Slddall  v.  Jamet},  143  111.  M3; 
i\Wr  V.  liaUroad  Co,,  138  111.  29;  Brhd' v.  Morton,  2  la. 
411;  Herring  v.  II(url\  1  Mich.  501;  Mud  w  J/tirper^  1  Md. 
110;  Gaultw  Oirhig,(S{j\\\  191;  Stockton  v.  7^/v//,  4  Gill 
40G;  I)((j/ton  v.  Hooker,  45  Mich.  153;  Rutledge  v.  Jialhrny 
Co,,  123  Mo.  141;  Carroll  v.  Trmu^lt  Co.,  107  :Mo.  653; 
Bernhard  v.  Iturc^,  G  AVash.  424. 

In  all  the  above  named  states,  except  Washington,  the 
pra(;tice  seems  to  be  settled.  In  that  state,  however,  a  later 
decision,  Edunmd.^  v.  Black,  13  AVash.  490,  enunciates  a 
contrary  doctrine,  holding  that  there  must  be  a  remand  to 
the  lower  court  when  the  evidence  is  insufficient  to  sustain  a 
verdict.  In  that  case,  there  was  no  evidence  whatever  io 
sustain  it.  In  the  case  in  6  Wash,  above  cited,  the  matter 
seems  not  to  have  been  discussed,  but  in  the  latter  case  it  was, 
and,  upon  a  careful  review  of  the  authorities,  the  court  de- 
liberately decided  the  question.  In  Arkansas  the  statute 
gives  to  the  appellate  court  the  broad  power  of  rendering 
such  judgments  as  justice  may  require.  Even  under  that, 
the  court  took  the  view  that  it  was  unjust,  and,  therefore* 
violative  of  law,  to  refuse  to  remand  a  case  upon  reversing  a 
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judgment  for  insufficiency  of  evidence,  since,  for  aught  the 
court  knows,  a  better  case  can  be  made  on  a  new  trial. 
Pennington  v.  TJnderv^ood^  56  Ark.  58.  In  some  other 
states,  it  has  been  held  that,  although  the  court  has  the 
power  to  refuse  a  new  trial,  it  will  only  do  so  when  it  clearly 
appears  that  the  plaintiff  cannot  better  his  case.  This  is  the 
law  in  Wisconsin,  but  that  court  remands,  when  the  verdict 
is  unsupported  by  any  evidence  whatever,  because  it  will  not 
assume  that  the  plaintiff  cannot  furnish  the  evidence  to  sus- 
tain his  declaration.  Wright  v.  RlmUJcoph^  43  Wis.  344. 
Such  is  the  rule  in  Texas  also.  WlUoyghly  v.  ToivnHend^  93 
Tex.  80;  Boettcher  v.  Prude,  32  Tex.  472. 

The  best  exposition  of  the  rule  in  Pennsylvania  is  found  in 
Railroad  Co,  v.  Norton,  24  Pa.  St.  405,  in  which  the  court 
said:  ''Tlie  plaintiff's  declaration  contained  a  good  cause  of 
action,  and  in  such  cases  where  we  reverse,  we  always  award 
a  venire  de  novo,  both  because  he  may,  on  a  second  trial,  iind 
evidence  to  support  his  narr,,  and  because  it  is  necessary  to 
enable  the  defendant  to  recover  his  costs  if  the  plaintiff  fail 
to  make  out  his  case  in  evidence."  Some  other  Pennsylvania 
eases  are  cited  by  the  text-w^-iters  as  f)eing  in  conflict  with 
this,  but  they  will  be  found  upon  examination  not  to  be. 
One  of  these  is  Miller  v.  liahton,  1  S.  &  K.  (Pa.)  309.  The 
action  was  brought  before  the  debt  was  due  and  the  court  re- 
fused a  new  trial  because  it  appeaaed  that  there  was  no  cause 
of  action,  nor  even  a  pretense  of  one.  Another  is  Griffith  v. 
Eshehnan,  4  Watts  (Pa.)  51.  There,  it  appeared  from  the 
plaintiff's  declaration  that  he  had  no  cause  of  action.  Ilis 
declaration  was  incurably  bad.  It  was  not  a  case  of  insuffi- 
ciency of  evidence  nor  one  in  which  the  evidence  could  be 
considered  at  all. 

One  case  is  cited  from  New  Jersey,  Illnchman  v.  Clarl\ 
1  N.  J.  L.  340,  but  it  stood  upon  a  special  verdict,  the  facts 
all  ascertained.  One  is  cited  from  Kentucky,  Broaddm  v. 
JiroadduH,  10  Bush.  299,  in  which  the  court  say  they  will  re- 
mand except  where  there  is  no  evidence  to  sustain  the  ver- 
dict. By  what  process  of  reasoning  this  conclusion  was 
reached  is  not  in  any  way  indicated.  Nothing  is  said  about 
it  in  the  opinion. 

In  South  Carolina  the  sufficiency  of  the  evidence  is  tested 
on  the  defendant's,  motion   to    nonsuit  the   plaintiff.      In 
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Townes  v.  Augtista^  46  S.  C.  15,  the  supreme  court  of  tliat 
state,  upon  mature  consideration,  announced  the  rule  as  fol* 
lows:  "If  the  nonsuit  was  improperly  refused,  and  the 
nature  of  the  plaintiflF's  demand  was  such  that  no  recovery 
could  be  lawfully  had,  this  court  will  grrant  the  motion,  and 
dismiss  the  plaintiff's  complaint.  If,  however,  it  was  merely 
a  case  of  insufficiency  of  proofs  adduced  at  the  trial  to  sup- 
port the  cause  of  action  in  itself  of  a  proper  and  legal  nature, 
this  court  will  not  dismiss  the  complaint  upon  appeal,  but 
order  a  new  trial,  to  aflford  the  plaintiflF  an  opportunity  to 
make  better  proofs."  I  understand  the  distinction  here 
stated  to  be  the  same  as  the  one  made  by  the  Pennsylvania 
and  New  York  courts,  namely,  if  the  declaration  sets  forth 
matter  which  does  not,  and  cannot,  constitute  a  good  cause 
of  action,  final  judgment  of  dismissal  will  be  rendered  by  the 
appellate  court,  but  if  the  declaration  be  good  or  curable  by 
amendment,  the  case  will  be  remanded. 

The  procedure  in  New  York  is  under  a  statute  which  au- 
thorizes the  appellate  court  to  reverse  or  affirm,  wholly 
or  in  part,  or  to  modify,  the  judgment  appealed  from,  and  to 
grant  a  new  trial  if  necessary  or  proper  and  to  grant  to  either 
party  the  judgment  which  the  facts  warrant.  Under  an  au- 
thority so  broad  and  discretionary  as  that,  the  New  York 
court  of  last  resort  has  solemnly  declared  over  and  over  that 
the  appellate  court  cannot  properly  render  final  jurdgment 
for  the  appellant,  unless  the  facts  are  conceded  or  undis- 
puted, or  are  established  by  official  record  or  found  by  the 
trial  court,  or  it  appears  that  no  possible  state  of  proof  ap- 
plicable to  the  issues  will  entitle  the  respondent  to  judgment. 
Benedict  v.  Amoughsy  154  N.  Y.  715;  Edmoston  v.  McLaud^ 
16  N.  Y.  543;  Hendrickson  v.  City  of  New  York,  160  N.  Y. 
144;  New  v.   Village,  158  N.  Y.  41. 

Certain  decisions  of  the  Supreme  Court  of  the  United 
States  are  sometimes  cited  for  the  proposition  that,  on  re- 
versing a  judgment  for  insufficiency  of  evidence,  on  a  motion 
to  set  aside,  or  refusal  of  a  direction  to  the  jury  to  find  for 
the  defendant,  it  will  enter  final  judgment.  This  is  a  misap- 
prehension. Those  cases  do  not  assert  such  a  proposition. 
In  all  of  them  the  parties  waived  trial  by  jury  and  submitted 
the  matters  in  difference  to  the  court.  That  is  equivalent  to 
a  demurrer  to  the  evidence.     By  agreement  of  the  parties. 
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the  case  is  withdrawn  from  the  jury.  Both  parties  volun- 
tarily relinquish  the  right  to  a  jury  trial,  Allen  v.  St.  Louis 
Bank,  120  U.  S.  20;  Boiling  Mill  v.  Bhodes,  121  U.  S.  255; 
Fort  Scott  V.  Hicknian,  112  U.  S.  150,  cited  in  the  Maupin 
case.  In  all  these  cases,  it  is  expressly  stated  that  the  trial 
by  jury  was  waived  and  the  case  submitted  to  the  court  by  a 
formal  written  stipulation,  When  the  trial  is  by  a  jury  and 
the  verdict  set  aside  for  want  of  suflScient  evidence,  the  prac- 
tice in  the  Supreme  Court  of  the  United  States  is  shown  by 
the  decision  in  Bailroad  Co.  v.  Jones,  95  U.  S.  439.  The 
court  held  that  the  evidence  disclosed  a  clear  and  undisputa- 
ble  case  of  contributory  negligence  on  the  part  of  the  plain- 
tiff. The  defendant  had  failed  to  ask  the  court  to  direct  a 
verdict,  but  had  asked  an  instruction  directing  the  jury  to 
find  for  the  defendant,  if  the^'  should  find  that  the  plaintiff 
knew  the  box-car  was  the  proper  place  for  him  and  that  his 
X)osition  on  the  pilot  of  the  engine  was  a  dangerous  one. 
The  court  concluded  its  opinion  as  follows:  ^'The  plaintiff 
was  not  entitled  to  recover.  It  follows  that  the  court  erred 
in  refusing  the  instruction  asked  upon  this  subject.  If  the 
company  had  prayed  the  court  to  direct  the  jury  to  return  a 
verdict  for  the  defendant  it  would  have  been  the  duty  of  the 
court  to  give  such  instruction,and  error  to  refuse. "  Instead  of 
rendering  judgment  for  the  defendant,  however,  the  case  was 
remanded  with  directions  to  issue  a  venire  de  novo.  How 
much  stronger  case  could  be  presented  than  that?  There 
was  an  aflSrmative  showing  by  the  plaintiff's  own  evidence  of 
a  fact  that  efiFectually  barred  recovery. 

In  Pleasants  v.  Famt,  22  Wall.  116,  the  court  gives  a  full  ex- 
position of  the  principles  upon  which  the  motion  to  exclude 
evidence  rests.  In  the  concluding  part  of  the  opinion,  Mr.  Jus- 
tice Miller  said:  "It  is  the  province  of  the  court,  either  before 
or  after  the  verdict,  to  decide  whether  the  plaintiff  has  given 
evidence  suflicient  to  support  or  justify'  a  verdict  in  his  favor. 
Not  whether  on  all  the  evidence  the  preponderating  weight 
is  in  his  favor,  that  is  the  business  of  the  jury,  but  conceding 
to  all  the  evidence  offered  the  greatest  probative  force  which 
according  to  the  law  of  evidence  it  is  fairly  entitled  to,  is  it 
suflicient  to  justify  a  verdict?  If  it  does  not,  then  it  is  the 
duty  of  the  court  after  a  verdict  to  set  it  aside  and  grant  a 
new  trial."    He  then  shows  the  absurdity  of  requiring  the 
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submission  of  the  evidence  to  the  jury  under  such  circum- 
stances and  says:  "In  such  case  the  party  can  submit  to  a 
nonsuit  and  try  his  case  a^in  if  he  can  streng^then  it,  except 
where  the  local  law  forbids  a  nonsuit  at  that  sta^  of  the 
trial,  or  if  he  has  done  his  best  he  must  abide  the  judgment 
of  the  court,  subject  to  a  right  of  i*eview,  whether  he  has 
made  such  a  case  as  ought  to  be  submitted  to  the  jury;  such 
a  case  as  a  jury  might  justifiably  find  for  him  a  verdict.'"  It 
is  to  l3e  o)>sorved  here  that  that  court  says  that  ^yhen  a  mo- 
tion to  direct  a  verdict  is  made,  the  plaintiff  has  a  right  to 
take  a  nonsuit.  He  is  not  bound  to  let  his  case  be  withdi-awn 
from  the  juiy  in  that  way.  He  may  get  out  of  court,  for 
the  time  l)eing,  for  the  purpose  of  bettering  his  case  on  an- 
other trial. 

This  Court,  in  lui!f//it  v.  C(M>pcr,  36  W.  Va.  282,  an- 
nounced the  two  principles  declared  by  the  Supreme  Court 
of  the  United  States.  There  was  a  case  of  insufficiency  of 
the  evidence,  one  in  which  the  court  might  have  directed  a 
verdict,  had  it  been  requested,  and  this  Court  reversed  the 
judgment,  set  aside  the  verdict  and  remanded  the  case,  sug- 
gesting that  tlie  trial  court,  on  the  same  evidence,  in  another 
trial,  might  direct  a  verdict  ''first  giving  the  plaintiff  an  o|>- 
portunity  to  suffer  a  nonsuit  if  he  desired.'"  When  an  ap- 
pellate court,  on  reversing  a  judgment  and  setting  aside  a 
verdict  for  insufficiency  of  the  evidence,  whether  there  has 
l>een  a  motion  to  exclude  at  the  conclusion  of  plaintiff's  evi- 
dence, a  motion  to  direct  a  verdict  upon  all  the  evidence,  or 
a  motion  to  set  aside  the  vei-dict,  renders  judgment  for  the 
defendant,  it  denies  to  the  plaintiff  the  opportunity  to  take  a 
nonsuit.  In  the  case  of  motions  to  exclude  and  direct,  he  is 
not  given  an  opportunity  to  better  his  case  in  view  of  the 
final  action  by  the  court;  for  the  reason  that  he  is  under  no 
duty  to  ask  for  a  nonsuit  in  the  trial  court,  because  the  court 
refuses  and  overrules  the  motion.  His  situation  is  the  same 
as  a  plaintiff'  when  his  declaration  or  bill  is  demurred  to.  As 
long  as  the  court  rules  with  him,  holding  his  pleadings  suffi- 
cient, there  is  a  presumption  of  correctness,  upon  which  he 
may  rely,  and  he  is  under  no  duty  to  ask  leave  to  amend.  It 
is  only  when  the  court  says  the  pleading  is  insufficient  that 
the  party  is  put  under  a  duty  to  ask  leave  to  amend.  So 
where  the  sufficiency  of  his  evidence  is  challenged,  by  a  mo- 
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tion  to  exclude  or  direct  a  verdict,  as  long  as  the  court  rules 
in  his  favor,  he  may  well  suppose  that  his  evidence  is  suffi- 
cient, and  is  excused  from  making  application  to  the  court 
for  leave  to  strengthen  it.  For  the  court  afterwards  to  turn 
around  and  render  a  judgment  against  him,  without  giving 
the  opportunity  to  better  his  condition,  which  he  could  have- 
had  in  the  court  below,  and  of  which  that  court  could  not 
have  deprived  him,  is  to  take  him  by  surprise,  and  do  him  a 
rank  injustice.  Besides,  for  aught  the  court  can  know,  ex- 
cept by  way  of  guess,  it  may  grievously  injure  him.  The 
supreme  court  of  Vermont,  in  reversing  a  judgment  in  which 
such  a  motion  was  made  and  ought  to  have  been  sustained, 
said:  "While  we  hold  that  it  was  the  duty  of  the  court  to 
have  entertained  the  defendant's  motion  to  (Hrect  a  verdict 
and  enter  judgment  in  its  favor;  and  while  generally  it  is  the 
duty  of  this  court  to  enter  such  judgment  as  the  trial  court 
should  have  done,  yet,  if  the  trial  court  had  sustained  the 
defendant's  motion,  the  plaintiff  might  have  desired,  and 
been  permitted  to  introduce  further  evidence,  and  she  may 
desire  to  do  so  on  another  trial,  hence,  the  cause  Is  reindnded 
for  a  new  trial,''''  Laf r em o utile  v.  liaUway  Co.^  ()3  Vt.  J336. 
To  see  how  the  plaintiff,  in  such  case,  may  protect  himself 
by  exercising  his  right  to  take  a  nonsuit,  it  is  only  necessary 
to  bear  in  mind  that  the  court,  in  acting  upon  such  a  motion, 
performs  two  functions.  It  first  determined  whether  there 
is  sufficient  evidence  to  take  the  case  to  the  jury.  This  is  a 
preliminary  step.  If  the  court  be  of  opinion  that  it  is  not 
sufficient,  then  follows  the  order  of  exclusion  or  direction  of 
the  verdict.  Upon  the  announcement  by  tlie  court  that,  in 
its  opinion,  the  evidence  is  insufficient,  the  plaintiff  has  an 
opportunity,  before  the  verdict  is  rendered  under  the  direc- 
tion of  the  court,  to  take  a  nonsuit  and  thereby  prevent  his 
case  from  being  taken  from  the  jury  by  the  court  in  its  then 
condition.  He  thereby  saves  to  himself  his  constitutional 
right  of  a  trial  by  jury.  This  principle  puts  it  beyond  the 
power  of  the  defendant  and  the  court  to  take  his  case  from 
the  jury  in  that  way.  Whether  that  right  is  a  valuable  one 
to  him  in  a  particular  case,  it  is  not  for  the  court  to  say,  un- 
til the  defendant  has  put  himself  in  a  position  to  authorize 
such  action.  Though  a  court  may  clearly  see  that  no  harm, 
in  a  practical  sense,  will  result  from  forcing  a  defendant  to 
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trial  on  a  bad  declaration  it  can  never  overrule  a  demurrer 
for  that  reason.     He  cannot  be  deprived,  for  reasons  of  mere 
expediency,  of  his  right  to  require  a  good  declaration  or  bill 
before  pleading  or  answering.     The  law  deems  that  right  to 
be  a  valuable  and  sacred  one,  whether  it  be  so,  in  the  par- 
ticular case  or  not,  and  does  not  permit  any  court  to  assert 
the  contrary.     Nor  can  a  court  properly  deprive  a  litigant  of 
any  other  legal  right,  because,  forsooth,  the  judge  cannot  see 
how  he  is  injured  thereby.     By  rendering  final  judgment  iD 
such  cases  as  this,  the  plaintiff  is  deprived  of  his  opportunity 
to  better  his  case.     It  directly  and  expressly  refuses  that 
which  the  trial  court  would  have  been  bound  to  allow  him, 
had  it  concluded  the  evidence  was  insufficient.     The  rendi- 
tion of  a  judgement  by  the  appellate  court,  in  such  a  state  of 
the  case,   works  another  injury  in  a  legal  sense,  by  putting 
the  parties  on  an  unequal  footing.     It  enables  the  defendant 
to  have  three  chances,  one  before  the  court  and  two  before 
the  jury,  while  the  plaintiff  has  but  one,  a  chance  before  the 
court.     It  allows  the  defendant  to  make  a  demurrer  to  the 
evidence  against  the  plaintiff,  for  his  own  benefit,    without 
subjecting  himself  to  the  operation  of  a  demurrer.     Upon  the 
court's  refusing  his  motion,  he  has  a  chance  of  a  verdict  in 
his  favor.     If  he  fails  to  get  that,  he  comes  up  to  the  appel- 
late court,  on  the  issue  of  law,  and  has  final  judgment.    If 
the  verdict  be  for  the  defendant,  however,  and  the  plaintiff 
is  compelled  to  come  to  this  Court  to  get  rid  of  it,  upon  re- 
versing the  judgment  and  setting  aside  the  verdict,  he  cannot 
have  a  final  judgment  against  the  defendant,  but  must  go 
back  and  give  the  defendant  another  chance  before  the  jury- 
Upon  what  principle  an  appellate  court  can  justify  such  a 
discrimination  between  parties,  I  am  unable  to  see.  It  is  to  be 
remembered  in  this  connection,  too,  that  the  subject  matter 
of  this  discrimination  is  the  constitutional  right  of  a  jury  trial. 
It  is  more  than  a  mere  matter  of  form  or  technicality,  even  if  it 
could  be  set  aside  and  ignored  as  a  matter  of  form.     While 
the  courts  and  text-writers  say  a  motion  to  exclude,  or  direct 
a  verdict,  is  equivalent  to  a  demurrer  to  evidence,  they  do 
not  mean  that  it  is  in  all  respects  equivalent  thereto,  but  only 
that  in  determining  whether  it  shall  be  sustained  or  over- 
ruled,  the   principles  governing  a  demurrer  shall  apply. 
Where  the  parties  join  in  a  demurrer,  the  case  is  taken  from 
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the  jury  absolutely  as  to  both  parties.  Neither  has  any  right 
to  go  back  to  the  jury,  unless  there  has  been  error  in  admit- 
ting or  excluding  evidence.  The  whole  matter  is  submitted 
to  the  court  for  final  determination.  What  was  said  above 
about  the  inability  of  the  defendant  and  the  court  to  take 
from  the  plaintiff  his  right  to  a  trial  by  jury,  was  qualified 
by  the  phrase  "in  that  way,"  namely,  by  a  motion  to  exclude 
or  direct  a  verdict.  I  am  not  to  be  understood  as  intimating 
that  the  plaintiff  cannot  be  compelled  to  join  in  a  demurrer. 
When  he  is  compelled  to  do  so,  however,  the  other  party  is 
also  compelled  to  withdraw  his  case  from  the  jury,  so  that 
both  parties  stand  on  an  equal  footing,  forever  separated 
from  the  jury,  and  their  case  wholly  in  the  hands  of  the 
court. 

Very  few  of  those  courts,  in  which  the  practice  of  render- 
ing judgment  on  a  reversal  obtains,  if  indeed  any,  have  given 
this  subject  careful  and  mature  consideration.  They  have 
dismissed  it  with  a  few  words,  usually  with  the  remark  that 
it  is  not  perceived  how  the  plaintiff  can  make  a  better  case, 
or  that  it  does  not  appear  that  he  can  do  so,  wherefore  the 
granting  of  a  new  trial  will  be  useless.  I  have  observed  that 
in  one  or  two  instances  it  has  been  said  that  it  ought  to  be 
done  in  order  to  put  an  end  to  the  litigation;  but  this  reason 
falls  under  the  condemnation  of  the  great  weight  of  author- 
ity. Even  the  courts  that  have  given  it,  have  said  in  the 
same  breath  they  would  grant  a  new  trial,  if  they  could  see 
that  the  plaintiff  could  make  a  good  case,  while  others  have 
said  they  would  grant  it  in  all  instances  in  which  it  does  not 
affirmatively  appear  that  the  plaintiff  could  not  by  any  pos- 
sibility make  a  good  case.  All  the  reasons  assigned,  by  all 
the  courts  that  indulge  in  that  practice,  may  be  included  in 
that  idea  of  utility  or  expediency,  which  utterly  ignores  legal 
principles,  and,  if  extended,  would  lead  to  the  abolition  of 
all  forms  of  action.  It  would  only  be  necessary  to  have  a 
judge  and  a  jury,  and  all  pleadings  might  be  dispensed  with. 
The  trial  of  an  equity  suit  on  a  declaration  in  debt  would  be 
Xjerfectly  justifiable.  The  suggestion  that,  as  the  plaintiff 
has  had  one  trial,  he  has  no  legal  right  to  another,  is  one  ad- 
vanced for  the  first  time,  so  far  as  I  am  able  to  see,  in  Mau- 
pin  V.  In»wra/nce  Co.  I  think  he  has,  unless  the  defendant 
has  taken  the  proper  step  to  deprive  him  of  it  by  a  demurrer 
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to  the  evidence.  Even  in  that  case,  it  is  likely-  the  plaintiff 
may  avoid  the  effort  to  bind  him,  by  taking  a  nonsuit.  While 
he  must  join  in  the  demurrer  or  dismiss  his  action,  I  do  not 
see  that  the  court  can  compel  him  to  further  prosecute,  or 
elect  for  him  which  alternative  shall  be  taken.  The  statute 
forbids  the  taking  of  a  nonsuit  after  the  jury  has  retired  from 
the  bar,  but  limits  the  right  no  further,  and  I  know  of  no 
authority  in  the  court  to  add  to  it.  The  right  may  be  of  no 
practical  value  to  him,  but  it  is  a  legal  right  of  which  a  court 
cannot  deprive  him,  except  by  trampling  the  law  under  foot. 

Maitptn  V.  Tmurance  Co.  is  the  first  decision  by  this  Court 
in  which  the  rule  here  enforced  was  ever  applied.  Xo  pre- 
cedent for  it  will  be  found  in  any  of  the  Virginia  decisions, 
prior  to  the  division  of  the  state.  Even  a  fatal  variance  l)e- 
tween  the  declaration  and  the  proof  was  not  ground  for  any 
sucli  action,  though  it  is  in  some  other  states.  In  Cafr^rt  v. 
Boir(Jo!n,  4  Call.  217,  the  court  laid  down  this  proposition: 
"If  the  evidence  differs  from  the  statement  in  the  declaration, 
a  judgment  of  nonsuit  will  be  given  by  the  court  of  error: 
and  the  cause  will  not  be  sent  back  to  the  court  below  with 
a  direction  to  call  the  plaintiff,  or  to  instruct  the  jury  that 
the  evidence  does  not  support  the  declaration.'"  Instead  of 
rendering  a  judgment  for  the  defendant  against  the  plaintiff, 
and  making  the  matter  /v^v  Judicata.,  the  court  merely  dis- 
missed the  action.  This  is  in  accord  with  the  rule  declared 
by  the  South  Carolina  court  and  by  the  Pennsylvania  court 
as  above  shown. 

For  these  reasons,  I  am  opposed  to  the  departui*e  made  in 
the  Jfaiipln  case  and  in  the  case  of  liar  vet/  v.  Coal  Ct>.,  and 
would  remand  this  case  instead  of  rendering  judgment  for 
the  defendant.  If  the  defendant  desired  the  case  to  be  taken 
from  the  jury,  it  should  have  demurred  to  the  evidence  and 
deprived  itself  of  any  right  to  go  to  the  jury,  while  taking 
that  right  from  the  plaintiff. 

Branxox,  Judgk: 

I  concur  in  the  judgment,  but  I  doubt  point  2  of  tlie  sylla- 
bus. 
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Teter  v.  Teter. 
Submitted  February  27,  1906.     Decided  April  17,  1906. 

1.  Cancellation    op    Instruments — Undue   Influence — Mental  Inca- 
pacity— Burden  of  Proof. 

In  a  suit,  brought  by  a  son  after  the  death  of  his  father,  to  set 
aside,  for  mental  incompetency  and  undue  influence,  deeds  made 
by  the  father,  while  aged,  infirm  and  feeble  in  mind,  by  which  he 
had  granted  the  whole  of  his  real  estate  to  his  wife  and  a  daughter 
who  resided  with  him,  to  the  exclusion  of  his  other  children,  all  of 
whom  were  of  mature  age,  married  and  residing  elsewhere,  the 
burden  of  proving  both  undue  influence  and  mental  incompetency 
is  upon  the  plaintiff,     (p.  450. ) 

2.  Deeds — Mental  Capacity  of  Gra?Uor — Infirmity  of  Mind. 

Mere  infirmity  of  mind  and  body  is  not  sufficient  to  overcome 
the  legal  presumption  of  mental  capacity  in  a  grantor.  In  order 
to  have  such  effect,  the  evidence  must  show  that  he  did  not  have 
sufficient  understanding  to  clearly  comprehend  the  nature  of  the 
business  he  was  transacting,     (p.  466.) 

3.  ^YTD^^c^— 'Competency  of  Chrantor — Opinion  Evidence. 

On  the  question  of  the  competency'  of  a  grantor  to  execute  a 
deed,  the  value  of  the  opinions  of  non-expert  witnesses,  who  have 
had  opportunity  to  form  intelligent  opinions,  respecting  his  com- 
petency, depends  upon  the  reasons  therefor  afforded  by  the  facts 
upon  which  they  are  predicated,  as  stated  by  the  witnesses. 
Where  the  opportunities  of  such  witness  to  obtain  knowledge  of 
the  grantor*s  mental  condition  have  been  but  slight,  and  the  facts 
given  are  meager,  such  evidence  is  entitled  to  but  little  weight, 
(p.  466.) 

4.  Deeds — Validity — Undue  Influence. 

Old  age,  physical  infirmity  and  disease  and  feebleness  of  intellect^ 
on  the  part  of  a  grantor,  together  with  the  fact  that  he  granted 
the  whole  of  his  estate  to  his  wife  and  one  daughter,  who  resided 
with  him,  and  upon  whom  he  was  dependent  for  personal  care  and 
attention,  to  the  exclusion  of  all  his  other  children,  raise  no  legal 
presumption  of  undue  influence.  They  are  only  circumstances 
slightly  tending  to  establish  it.     (p.  456. ) 

6.     Same — Evidence, 

That,  in  such  case,  the  disposition  made  of  the  grantor's  prop- 
erty is  wholly  different  from  what  had  previously  been  intended, 
as  shown  by  a  will  executed  by  him  at  an  earlier  date,  is  a  cir- 
cumstance from  which  undue  influence  may,  under  certain  condi- 
tions, be  inferred;  but,  if  it  further  appear  that,  at  the  time  of  the 
29 
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execution  of  the  deed,  proceedings  were  pending  for  the  en- 
forcement of  liens  upon  the  grantor's  real  estate,  for  the  discharge 
of  which  no  funds  were  at  hand  or  within  reach;  and  that  such 
indebtedness  weighed  heavily  upon  his  mind  at  the  time  of  the 
execution  of  both  the  will  and  the  deed,  this  circumstance,  together 
with  other  facts  set  out  in  detail  in  the  opinion  in  the  case, 
affords  grounds  for  a  strong  inference  to  the  contrary,     (p.  461.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  W.  W.  Teter,  trustee,  against  Elizabeth  Teter 
and  others.  Decree  for  defendants,  and  complainant  ap- 
peals.      * 

Aj0in?ied. 

-E.  D.  Talbott  and  J.  Blackburn  Ware,  for  appellant 
Fred  O.  Blue,  for  appellees. 

Poffenbarger,  Judge: 

From  a  decree  of  the  circuit  court  of  Barbour  county, pro- 
nounced May  25,1904,dismissing  a  bill  in  equity  in  a  suit  insti- 
tuted for  the  cancellation  of  two  deeds, the  plaintiff  in  said  bill, 
W.W. Teter, trustee,  has  appealed.  The  deeds  in  question  bore 
date,  respectively.  May  1,  1901,  and  May  13,  1901,  the  first 
one  of  which,  executed  by  Jesse  Teter,  purported  to  convey 
all  of  his  real  estate  to  his  wife,  Elizabeth  Teter,  and  his 
daughter,  Mertie  E.  Teter,  in  consideration  of  constant  ser- 
vices rendered  to  him  and  other  good  and  valuable  consid- 
erations, not  named;  and  the  other  of  which,  executed  by 
Jesse  Teter,  Elizabeth  Teter  and  Mertie  Teter,  con- 
veyed to  the  Valley  Coal  &  Coke  Company,  a  corpor- 
ation, the  coal  under  three  tracts  of  said  land,  contain- 
ing, respectively,  165^  acres,  26  77-100  acres  and  4  93-100 
acres. 

The  grounds  for  cancellation  set  up  in  the  bill  are  mental 
Aveakness  and  incompetency  on  the  part  of  the  grantor, 
and  undue  influence  exerted  upon  him,  in  obtaining  the  ex- 
<5Cution  of  the  deeds,  by  his  wife  and  daughter  Mertie,  a 
married  daughter,  Mrs.  Ida  M.  Huff,  and  her  husband,  Dr. 
M.  M.  Huff.  The  issue  thus  presented  very  naturally 
brought  into  the  record,  in  addition  to  the  opinions  of  wit- 
nesses, respecting  the  mental  competency  of  the  grantor, 
his  situation  and  circumstances.  Besides  the  two  daughters, 
he  had   three   other  living  children,   the   plaintiff,   W.  W. 
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Teter,  Floyd  Teter  and  Thomas  Benton  Teter,  all  of  whom 
had  reached  mature  manhood  and  had  left  his  home.  Of 
his  family  there  remained  with  him  only  the  wife  and  the 
daughter,  Mertie  E.  Teter.  Mrs.  Huff  and  her  husband 
lived  some  eighteen  miles  away  at  ,  the  town  of  Philippi. 
His  home  farm  consisted  of  a  tract  of  250  acres  of  land,  in 
addition  to  which  he  owned  three  tracts  above  mentioned,  sit- 
uated on  Zebb's  Creek  in  Barbour  county,  and  an  interest  in 
a  300  acre  tract  of  timber  land  known  as  the  Lime  Hill 
farm  and  some  other  real  property.  It  seems  that  the 
larger  part  of  the  Zebb's  Creek  land,  particularly  the  168 
acres,  described,  in  the  deed  conveying  the  coal,  as  contain- 
ing 165  1-2  acres,  and  a  19  acre  tract  adjoining  it,  had  at  one 
time  belonged  to  said  W.  W.  Teter,  from  whom  it  was  sold 
in  1895,  in  a  creditor's .  suit,  brought  by  the  father,  Jesse 
Teter,  and  purchased  by  him  at  the  sale,  the  son  W.  W. 
Teter  having  been  unfortunate  in  business  and  lost  all  his 
property.  Some  advancements  seem  to  have  been  made  to 
Thomas  Benton  Teter,  but  nothing  to  Floyd  Teter  or  Mrs. 
Huff,  so  far  as  the  record  shows.  Jesse  Teter,  however, 
by  reason  of  endorsements,  from  time  to  time,  became 
liable  for  debts  of  Dr.  M.  M.  Huff,  in  considerable  amounts, 
for  which  judgments  had  been  taken  which  constituted  liens 
upon  the  land.  In  the  year  1896,  Teter  was  stricken  with 
paralysis  which  seems  to  have  disabled  him  for  some  time 
and  from  which  he  never  fully  recovered.  His  purchase  of 
the  W.  W.  Teter  land  seems  to  have  ante-dated  this  mis- 
fortune by  about  a  year.  Sometime  afterwards,  August 
22,  1896,  he  executed  a  will  by  which  he  gave  the  home 
place  and  some  other  property  to  Mrs.  Huff,  Mertie  E. 
Teter  and  Floyd  Teter.  He  also  gave  to  Mertie  Teter  a  26 
acre  tract  of  the  Zebb's  Creek  land,  and  to  Thomas  Benton 
Teter  five  acres  of  land  on  Zebb's  Creek,  in  trust  for  the 
benefit  of  his  children,  explaining  that  the  gift  was  in  ad- 
dition to  advancements  he  had  previously  made  to  said  son. 
The  other  Zebb's  Creek  land  he  devised  to  his  son,  W.  W. 
Teter,  "as  trustee  *  *  *  to  be  used  in  the  maintenance,  edu- 
cation and  support  of  the  children  and  heirs  of  his  body,  by 
his  beloved  wife  Mattie  V.  Teter,"  and  authorized  and  di- 
rected his  said  son,  as  such  trustee,  "to  use  said  lands  in 
whatsoever  manner  or  form  he  may  deem  most  fit  in  the  main- 
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tenance,  education  and  support  of  his  said  children/-    and 
further  authorized  him  to  make  sale  of  the  lands  and  con- 
vert them  into  money  or  bonds,  and  use  the  proceeds  for  the 
purposes  aforesaid.      Sometime  in  the  year   1897,    he   was 
afflicted  with  another  stroke  of  paralysis  which,  for  a  time, 
it  was  thougfht,  would  be  fatal,  but  he  rallied  from  that  to 
some  extent.     On  the  first  day  of  May,  1901,  he  executed 
the  deed   first  above  mentioned,  whereby  he  conveyed  all 
his  real  estate  to  his  wife  and  the  daughter  Mertie.     Imme- 
diately afterwards,  the  coal   in   the  Zebb's  Creek  land    was 
conveyed  as  aforesaid.     He  died  in  September,    1901,  aged 
78  years.      At  the  time  of  the  execution  of  these   deeds, 
there  was  a  suit  in   equity  pending  against   him    for   the 
subjection  of  his   real  estate  to  the  payment  of  judgment 
liens,  but  for  what  amount,  the  record  does  not  accurately 
disclose.      During  the  period  of   his  sickness,    he   was  at- 
tended  by  the  son-in-law,  Dr.    M.  M.  Huff,    who  resided 
as  above  stated,  at  Philippi.  a  place  distant   from  Teter's 
residence  about  eighteen   miles,  although  there  were  other 
physicians   residing  in   the    neighborhood,  whose   services 
could    have    been  procured.       Dr.  Huff,  his  wife,    Mertie 
Teter  and  Elizabeth    Teter,   were  the    only    persons    who 
were  with  him,  to  any  considerable  extent,    at    his  home, 
from  the  time  at  which  he  received  his  first  stroke  of  par- 
alysis until  he  died.     The  three  sons  and  some  of  the  grand 
children  were  there  occasionally,  as  were  other  persons.  The 
deed  of  May  1,  1901,  instead  of  being  admitted  to  record, 
was  put  into  the  custody  of  Dr.  Huff,  who  retained  it  until 
after  the  grantor's  death.     It  was  admitted  to  record  Janu- 
ary 13,  1902. 

The  evidence  relating  to  the  physical  and  mental  condition 
of  Jesse  Teter,  from  1896  until  the  time  of  the  execution 
of  these  deeds,  seems  to  fairly  establish  the  following  facts: 
After  the  first  stroke  of  paralysis,  his  physical  health  was 
very  much  impaired,  and  he  had  difficulty  in  speaking  be- 
cause the  use  of  his  tongue  was  affected.  From  that  time, 
he  never  had  his  former  mental  vigor  and  capacity;  his 
mind  seemed  to  wander  so  that  he  was,  at  times,  unable  to 
pursue  a  given  subject  in  conversation,  and  occasionally  he 
did  things  which  indicated  insanity.  The  condition  of  his 
mind  seems  not  to  have  been  uniform;  for  the  statements 
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of  the  witnesses  who  saw  him  at  diflferent  times  vary  some- 
what, not  only  in  expressions  of  opinion  as  to  his  mental 
condition,  but  in  descriptions  of  his  conduct  also.  After 
the  second  stroke,  which  occurred  in  1897,  his  condition, 
both  physical  and  mental,  was  probably  worse  than  it  was 
between  that  date  and  the  date  of  his  first  stroke;  but, 
after  that  he  still  went  from  home  occasionally  unattended, 
and  transacted  some  unimportant  business.  Witnesses  tes- 
tify to  having  gone  to  his  home  to  see  him  on  business,  re- 
lating to  his  lands,  and  to  his  having  been  away  from  home 
on  business. 

As  to  the  preparation  and  execution  of  the  deed  of  May, 
1,  1901,  the  evidence  fairly  establishes  these  facts:  Jesse 
Teter  did  not  participate  extensively  in  the  preparation  of 
it.  What  directions  he  may  have  given,  or  whether  he 
gave  any,  is  not  disclosed,  except  by  the  evidence  of  Dr. 
Huflf.  It  was  prepared  at  his  home  by  Warren  B.  Kittle, 
at  the  request  of  Dr.  Huff.  It  seems  not  to  have  been 
written  in  the  presence  of  Teter,  but  in  a  room  other  than 
the  one  in  which  he  was,  but  it  was  read  to  him.  The  only 
persons  present  at  the  time  were  Teter,  his  wife,  his 
daughter,  Mertie,  Dr.  Huff,  Mrs.  Huff  and  Kittle.  From 
the  evidence  of  Kittle,  it  is  clear  that  the  mother,  daugh- 
ters and  son-in-law  participated  actively  in  the  preparation 
of  it.  The  directions  must  have  been  given  by  them,  for 
he  says  about  the  only  thing  he  remembers  having  heard 
Jesse  Teter  say  was,  that  he  wanted  to  get  his  debts  paid 
before  he  died  if  he  could.  In  view  of  the  preparation  of 
the  deed,  W.  W.  Teter  was  mentioned,  and  the  mother 
said  she  would  see  that  he  got  some  of  the  property,  but 
this  discussion  was  not  in  the  presence  of  Jesse  Teter.  The 
merits  of  Miss  Mertie  Teter,  and  what  was  due  her,  were 
discussed  in  the  same  connection,  and  it  was  assigned  as  a 
reason  for  the  conveyance  to  her,  that  she  had  staid  at  home, 
worked  hard  and  taken  care  of  Mr.  Teter  and  his  property 
during  his  illness.  Kittle,  the  scrivener,  was  cautioned  not 
to  reveal  the  transaction  to  other  members  of  the  family. 
The  deed  was  not  signed  in  his  presence,  but,  according 
to  the  testimony  of  Dr.  Huff,  on  the  same  day.  The  ac- 
knowledgment was  taken,  three  days  later,  by  A.  F. 
Rohrbough,  at  the   request  of  Dr.  Huff.       When  he  first 
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saw  the  deed,  it  bore  the  signature  of  Jesse  Teter.  He 
made  no  explanation  of  the  deed  to  Teter,  but  the  latter  ac- 
knowledged it. 

The  circumstances  of  the  preparation  of  the  deed  of  May 
13th  are  not  shown.     It  does  not  appear  who  wrote  it.     But 
Gordon  B.  Teter,  a  second  cousin  of  Jesse  Teter,  took  the 
acknowledgment.     There  seems  to  have  been  two  deeds  pre- 
pared  for  the    conveyance  of  the  coal,  the  first  of  which 
was  defective  in  some  respect.      Gordon  Teter  went  there 
on  two  different  occasions  for   the  purpose  of  taking   the 
acknowledgments,  the  last  time  on  the  18th  of  June,  1901, 
and  the  first  time  about  two  weeks  earlier.     He  says  that 
from  what  he  saw  of  Jesse  Teter  at  the  time  he  took  the  ac- 
knowledgments, he  does  not  think  he  was  able  to  under- 
stand  what  he   was  doing.      On  the  second  occasion.  Dr. 
Huff  handed  him  the  deed,  telling  him  it  was  all  signed  up 
and  nothing  remained  for  him  to  do  but  to  write  the  certifi- 
cate of  acknowledgment;  and  after  having  taken   the  ac- 
knowledgments of  Mertie  and  Elizabeth   Teter,   he  started 
to  the  room  of  Jesse  Teter  to  take  his,  but  was  stopped  by 
Dr.  Huff  who  told  him  to  sit  down   a  minute  until  he  went 
in  to  see  whether  he  was  up  yet.     Dr.  Huff  remained  in  the 
room  so  long  the  notary  became  restless,  and  had  Miss  Teter 
tell  him  he  was  becoming  impatient.      When  he  went  into 
Jesse  Teter's  room,   he  found  him  lying  in  bed  and,  after 
explaining  the  deed  to  him,  asked  him  if  he   acknowledged 
it,  but  he  looked  as   if  he  did  not  understand  the  notary, 
and  he  again  explained  it,  and  then  Teter  nodded  his  head, 
and,  being  asked  if  he  acknowledged   his  signature  to  the 
deed,   he  said  *'Yes,    that   is  alright."      This  witness  says 
that     about    the     first    of    May,    1901,    Jesse    Teter    was 
confined  to  his  bed  all  the  time  and  was  under  the  care  of  Dr. 
Huff. 

Chief  among  the  specific  instances  of  alleged  insane  con- 
duct is  one  related  by  W.  S.  Steerman  which  he  fixes  about 
the  year  1898.  He  says  Teter  came  to  his  place  riding  ahorse, 
without  either  bridle  or  saddle,  and,  unable  to  dismount  in 
the  usual  way,  rolled  off  on  a  platform,  where  he  lay  dur- 
ing the  whole  afternoon  seemingly  unconscious.  He 
went  to  him  and  tried  to  talk  to  him  but  was  unrecognized. 
Another  is  given  by  Thomas  Benton   Teter,  who  says,   on 
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one  occasion,  his  father,  came  to  his  mill  on  horseback  and 
rode  through  the  river,  when  it  was  so  high  as  to  make  it 
dangerous;  and  that  the  act  was  so  rash  he  knows  his  father 
would  not  have  done  it,  if  his  mind  had  been  in  its  normal 
condition.  He  does  not  give  the  date  of  this  incident,  but 
says  "My  father's  mind  was  affected  to  such  an  extent  as  to 
incapacitate  him  for  business  as  early  in  1889."  He  further 
says  that  when  he  went  to  see  his  father  about  the  first  of 
May,  1901,  his  condition  was  so  bad  that  when  he  would  go 
into  the  room  and  tell  him  who  he  was,  he  would  call  for  the 
servant  girl.  Belle. 

The  evidence  for  the  defendant  consists  of  the  depositions 
of  Dr.  M.  M.  Huff,  Robert  Rinehart,  Henry  England,  and 
Creed  Day;  all  of  whom  expressed  the  opinion  that  Jesse 
Teter  was  mentally  competent  to  transact  business  and  to 
execute  deeds.  Rinehart  says  he  went  to  see  him  on  busi- 
ness, namely,  the  pasturing  of  some  land  on  Zebb's  Creek, 
three  times  in  April,  May  and  June,  1901,  and  could  notice 
no  difference  in  his  mental  condition  through  these  months. 
England's  testimony  relates  to  conversations  had  with  him 
in  1899  which,  he  says,  were  intelligent,  but  that  the  con- 
dition of  Teter's  tongue  interfered  seriously  with  his  talk- 
ing. Day  says  he  sheered  his  sheep  for  him  in  the  years 
1897  to  1901,  inclusive,  and  saw  him  last  in  May,  1901.  He 
thinks  he  was  capable  of  transacting  business.  Dr.  Huff's 
testimony  relates  principally  to  the  execution  of  the  deed  and 
the  reasons  assigned  by  Jesse  Teter  for  disposing  of  his  real 
estate  in  the  manner  in  which  he  did  by  the  deed  of  May 
1,  1901.  He  denies  all  fraud  in  connection  therewith  and 
the  exertion  of  influence  in  said  transactions,  and  says 
what  he  did  in  that  connection  was  done  at  the  request 
of  Jesse  Teter.  He  says  Jesse  Teter  conveyed  the  land 
to  his  wife  and  daughter,  Mertie,  under  the  belief  that  it 
was  his  duty  to  do  so,  in  view  of  their  services  to  him  and 
the  faithful  care  and  attention  which  they  had  bestowed 
upon  him. 

In  addition  to  the  evidence  of  intention  to  make  provi- 
sion for  'the  children  of  W.  W.  Teter,  afforded  by  the  will 
made  in  1896,  the  testimony  of  witnesses  clearly  indicates 
the  existence  of  a  strong  desire  on  the  part  of  Jesse  Teter 
to  bestow  upon   them   the  Zebb's  Creek  land  hereinbefore 
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mentioned.  One  witness  says  he  talked  to  him  about  the 
land,  soon  after  the  first  stroke  of  paralysis,  and  regretted 
that  he  had  not  previously  conveyed  it  to  W.  W.  Teter  for 
them,  because  it  was  then  free  from  liens,  but  had  since  become 
encumbered  so  that  he  could  not  make  the  disposition  of 
it,  he  had  intended  and  desired  to  make.  Other  witnesses 
testify  to  this  desire  on  his  part,  as  well  as  to  his  expres- 
sions of  appreciation  of  the  kindness  shown  him  by  W.  W. 
Teter.  He  contrasted  his  conduct  with  that  of  his  other  sons, 
saying  he  had  done  much  more  for  him  and  that  he  felt  that  he 
ought  to  do  something  for  his  children. 

The  first  inquiry  is  whether  the  legal  presumption  of  sanity- 
and  mental  competency  of  the  grantor  has  been  overcome  by 
the  evidence  adduced  for  that  purpose.  That  old  age  and 
sickness  are  not  of  themselves  sufficient  has  been  repeatedly 
decided  by  this  Court.  Buckey  v.  Buckey^  38  W.  Va.  168; 
Delaplain  v.  Grubby  44  W.  Va.  612;  Eakin  v.  Ilawkin^^  52 
W.  Va.  124.  Nor  is  mental  distress  sufficient.  FarnHworth 
V.  jS^offiiing€)\  46  W.  Va.  410.  The  witnesses  seem  to  have 
been  unanimous  in  the  opinion  that  the  once  strong  mental 
vigor  of  the  grantor  had  been  impaired  and  broken  by  his 
affliction.  All  seem  to  admit  that  from  the  date  of  the  first 
attack  his  mind  was  never  as  strong,  as  it  had  formerly 
been,  and  that  his  powers  of  mental  concentration  and  adhe- 
rence had  been  weakened  to  an  extent  that  was  noticeable. 
How  far  this  impression  was  due  to  the  impediment  of  speech 
from  which  he  suffered,  as  a  result  of  his  physical  ailment, 
it  would  be  difficult  to  tell,  but  it  would  be  fair  and  reason- 
able to  say  that  his  peculiarity  of  expression,  no  doubt,  in 
some  instances,  was  attributed  to  mental  weakness.  Con- 
ceding that  the  evidence  established  feebleness  and  weakness 
of  the  intellect,  these  qualities  are  insufficient  to  prove  in- 
competency to  execute  a  deed.  See  the  cases  above  cited.  A 
just  criticism  upon  the  evidence  offered  to  show  incompe- 
tency is  that  it  consists  almost  wholly  of  opinions  of  non- 
expert witnesses.  That  this  is  an  unsatisfactory  kind  of  evi- 
dence has  been  repeatedly  declared  by  this  Court,  as  well  as 
by  other  courts.  In  Jarrett  v.  Jarrett^  11  W.  Va.  584,  it  is  said: 
*'The  mere  opinhns  of  witnesses  not  experts  are  entitled  to 
little  or  no  regard:  unless  they  are  supported  by  good  reasons 
founded  on  facts   which  warrant  them:   and  if   the  reasons 


W.Va.]  Teter  v.  Teter.  457 

and  facts  upon  which  they  are  founded  are  frivolous,  the 
op inio7i^  of  such  witnesses  are  worth  but  little  or  nothing." 
The  expressions  of  opinion  in  this  case  are  based  upon 
mere  observation  of  the  physical  condition  of  the  grantor, 
made  upon  occasions  of  casual  visits  to  him,  and  slight  con- 
versations. In  a  few  instances,  witnesses  have  said  he  did 
not  seem  to  recognize  them  or  know  anything.  These  may 
have  been  occasions  on  which  he  was  suffering  more  than 
was  usual,  or  when  his  mind  was  in  its  worst  condition. 
That  he  was  not  always  in  such  a  condition  of  imbecility  is 
evident  from  the  fact  that  some  of  the  witnesses  who  testify 
to  his  mental  incompetency  say  they  visited  him  on  these  oc- 
"Casions  in  reference  to  business  mattfjrs  and  discussed  them 
with  him.  It  is  true  they  say  he  was  not  capable  of  trans- 
acting business,  but  these  conclusions  were  based,  to  some 
extent,  no  doubt,  upon  their  peculiar  views  and  concep- 
tions as  to  what  amounts  to  sufficient  capacity  for  that 
purpose.  Mental  weakness  and  feebleness  do  not  constitute 
incapacity  in  a  legal  sense.  A  vast  amount  of  business  is 
transacted  by  people  who  do  it  unskillfully  and  unsuccess- 
fully, but  they  are  not  considered,  for  that  reason,  lacking 
in  mental  capacity,  so  as  to  render  their  acts  void  or 
voidable. 

Several  witnesses  say  the  mental  condition  of  Teter  was 
very  bad  in  the  months  of  April  and  May,  1901.  As  the 
time  given  is  very  near  the  date  of  the  two  deeds,  such  a 
condition  of  mind  is  matter  for  serious  consideration  in  re- 
viewing this  decree.  A  grandson  says  he  and  his  father 
were  there  to  see  him,  in  the  latter  part  of  April  or  first  part 
of  May,  for  two  hours  or  longer,  and  that  he  recognized 
neither  of  them.  If  the  testimony  of  this  class  were  uniform 
and  without  variation,  it  would  be  impossible  to  say  there 
was  sufficient  capacity  to  execute  a  deed.  But  it  is  not. 
Lloyd  Wilson  saw  him  about  the  same  time,  according  to 
his  testimony,  and,  though  he  says  Teter  was  not,  in  his 
opinion,  competent  at  that  time,  he  appears  not  to  have  been, 
by  any  means,  oblivious  to  his  surroundings,  for  he  says  he 
conversed  with  him,  and,  in  specifying  the  evidence  of 
mental  weakness  which  he  noticed, he  says  his  mind  would  wan- 
der and  he  seemed  to  be  unable  to  confine  himself  to  one  sub- 
ject of  conversation.   John  Booth,  another  strong  witness  for 
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the  plaintiff,  while  expressing  the  opinion  of  mental  incapacity, 
in  April,  1901,  admits  that  he  conversed  with  Teter,  and 
that,  though  confined  to  his  bed  most  of  the  time,  he  was 
able  to  be  up  part  of  the  time.  With  him,  as  with  other 
witnesses,  the  noticeable  defect  was  inability  to  pursue  a  sub- 
ject of  conversation.  He  says  Teter  would  fail  to  re<!ognize 
him  at  times,  but,  as  to  this,  he  is  very  general  and  indefi- 
nite and  stops  short  of  showing,  by  a  recital  of  facts  and 
conduct,  such  incapacity.  It  amounts  to  no  more  than  belief 
that  he  was  occasionally  unrecognized.  W.  A.  Streets  visited 
him  after  the  execution  of  the  deed  of  May  1, 1901,  for  a  few 
minutes.  He  says  he  did  not  stop  twenty  minutes  in  all. 
Mrs.  Huff  took  him  to  the  bedside  of  her  father  and  told  him 
who  he  was.  He  opened  his  eyes,  but  showed  ho  sign  of 
recognition  and  no  desire  to  converse.  The  conclusion  he 
gives  is  based  upon  a  very  short  and  hasty  observation.  The 
physical  weakness  of  Teter,  together  with  difficulty  in 
speech  may  have  accounted  for  his  silence,  and  his  silence 
may  have  constituted  largely  the  ground  of  belief  on  the 
part  of  Streets,  that  the  sufferer  did  not  recognize  him.  But 
he  did  respond  to  the  question  of  his  daughter  and  look  up 
at  Streets.  Against  this  kind  of  testimony  we  have  that  of 
Kittle,  who  wrote  the  deed  and  read  it  to  Teter  and  who  ex- 
presses the  opinion  that  he  was  capable  of  understanding  it. 
Rohrbough,  who  took  the  acknowledgment  of  that  deed^ 
said  he  asked  him  if  he  acknowledged  it,  and  that  he 
responded  in  the  affirmative.  His  observation  was  but 
slight  and  both  sides  refrained  from  taking  his  opinion 
as  to  the  mental  condition  of  Teter  at  that  time;  but  the 
fact  of  Teter's  response  to  the  inquiry  contradicts  the  theory 
of  absolute  unconsciousness,  advanced  by  some  of  the  otlier 
witnesses.  Gordon  B.  Teter  took  his  acknowledgment  twice 
in  the  month  of  June,  1901,  and,  while  he  expresses  the 
opinion  that  Teter  was  not  capable  of  executing  a  deed  or 
transacting  business,  he  shows  not  only  that  he  was  con- 
scious, but  that  he  was  able  to  grasp  the  matter  in  hand.  He 
,  says  he  did  seem,  at  first,  not  to  understand,  but  that,  upon 
repeating  to  him  his  statement,  as  to  what  the  paper  was  and 
asking  him  if  he  acknowledged  it,  he  responded  "Yes,  that 
is  alright,"  This  evidence  opposes  the  theory  of  total  loss 
of  mental  power.     The  evidence  adduced  by  the  plaintiff  is. 
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as  a  whole,  unsatisfactory  in  this,  that,  while  it  consists  of 
opinions  and  belief  on  the  part  of  the  witnesses,  it  fails  to  set 
out  or  disclose  what  Jesse  Teter  did  during:  the  four  or  five 
^'ears  of  his  affliction.  Who  attended  to  his  business  during^ 
that  period  is  not  shown.  What  he  did  is  a  far  better  index 
to  the  condition  of  his  mind  than  what  people  thought  of 
him.  Wardv,  Brown,  53  W.  Va.  227,  263;  Beverly  v» 
Walden,  20  Grat.  147;  Mei-cer  v.  Keho,  4  Grat.  106;  TemvU 
V.  Temple^  1  H.  &  M.  476.  ,  He  had  considerable  property, 
maintained  a  household  which,  no  doubt,  as  in  other  cases, 
required  considerable  attention.  There  seems  to  be  a  tacit 
admission  throughout  all  the  testimony  that,  during  the 
greater  part  of  this  time,  Jesse  Teter  attended  to  his  busi- 
ness as  best  he  could.  Steerraan  says  he  came  down  and 
looked  after  his  Zebb's  Creek  land  numerous  times  within 
that  xjeriod.  Other  witnesses  testify  to  his  having  been  in  Be- 
lington  and  elsewhere.  One  witness  says  that  in  the  month  of 
November,  1900,  he  attended  religious  services  at  a  church 
some  distance  from  his  home,  dined  after  the  services  with 
a  neighbor,  and  then  rode  back  home  and  dismounted  from 
his  horse,  without  assistance.  John  Booth  strongly  inti- 
mates in  his  testimony  that  for  a  long  time  he  went  about 
his  business.  He  says  "I  know  from  the  time  he  was  first 
paralyzed  he  was  out  going  about  different  places,  at  least 
I  have  seen  him  away,  but  for  a  while,  I  could  not 
tell  just  how  long,  he  was  confined  to  his  room  mostly. 
He  could  cane  around  some  in  the  house."  W.  A.  Streets 
says  he  saw  him  going  along  the  public  road  alone  in  the 
year  1900. 

Our  conclusion,  from  the  whole  evidence,  is,  that  it  estab- 
lishes nothing  more  than  feebleness  and  weakness  of  mind, 
and  fails  to  make  out  a  case  of  absolute  mental  incapacity. 
According  full  credibility  to  all  the  witnesses,  it  appears  that 
there  were,  notwithstanding  the  weakened  condition  of  mind, 
lucid  intervals  during  which  there  was  sufficient  capacity  to 
appreciate  and  understand  the  subject  matter  of  a  business 
transaction,  and  that  the  two  deeds  in  question  were  executed 
at  such  times. 

This,  however,  does  not  dispose  of  the  case.  It  remains  to 
consider  the  evidence  of  undue  influence.  Upon  this  inquiry, 
the  extent  of  mental  weakness  must  be  kept  in  view  as  a  ma- 
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terial  circumstance.  Naturally,  it  would  require  more  evi- 
dence to  overthrow  a  deed  executed  by  one  whose  mental 
faculties  were  only  slightly  impaired,  than  that  of  a  person 
laboring  under  serious  impairment  of  mind.  Under  the  pe- 
culiar circumstances  of  this  case,  however,  this  distinction  is 
probably  not  very  important;  for  the  evidence  of  undue  in- 
fluence is  not  direct  and  positive.  It  consists  almost  wholly 
of  presumptions  arising  from  relationship  and  conductv,  bear- 
ing remotely  upon  the  transactions  which  this  bill  seeks  to 
overthrow.  That  there  was  persuasion  on  the  part-  of  the 
beneficiaries  of  the  deed,  is  a  matter  of  inference  only.  No 
witness  testifies  to  any  specific  act  of  that  kind.  The  circum- 
stances principally  relied  upon  are,  that  the  grantees  in  the 
first  deed  resided  with  the  grantor,  at  his  home,  and  were  in 
constant  touch  and  communication  with  him;  that  the  deeds 
were  prepared  by  the  scriveners  at  the  request  of  Dr.  Huff 
and  the  grantees;  that  the  disposition  made  of  the  property 
is  different  from  that  which  the  grantor  pre viously  intended  to 
make;  and  that  the  whole  estate  is  bestowed  upon  two  mem- 
bers of  the  family,  to  the  exclusion  of  all  the  others.  To 
these  circumstances,  are  added  the  facts  that  Dr.  HuflF's  pres- 
ence was  considered  necessary  on  the  occasions  of  the  prep- 
aration and  acknowledgment  of  the  deeds; — that  no  witness 
testifies  to  the  time  and  manner  of  the  signing  of  the  deed, 
except  Dr.  Huff;  that  the  deed  was  concealed  until  after 
the  death  of  the  grantor;  and  that  Huff  was  the  principal 
debtor  in  some  of  the  judgments  which  constituted  liens  on 
the  land. 

The  relationship  of  the  parties,  the  grant  of  the  whole 
estate  to  certain  members  of  the  family  in  exclusion  of 
others,  and  the  circumstances  of  solicitation  on  the  part  of 
the  grantees,  if  there  was  any,  do  not,  either  singly  or  col- 
lectively, raise  any  legal  presumption  of  undue  influence. 
Delaplmn  v.  Gruhl,  44  W.  Va.  612;  29  Am.  &  Eng.  Ency, 
Law,  pp.  132-133.  At  most,  they  are  mere  circumstances  to 
to  be  weighed  with  other  evidence  in  determining  the  issue. 
"Moderate  solicitation  to  procure  a  deed,  even  when  ac- 
companied with  tears,  does  not  constitute  undue  influence." 
Doran  v.  McConlogiie^  150  Pa.  St.  98.  In  that  case,  tiie 
grantor  was  afllicted  with  paralysis,  resulting  in  an  impedi- 
ment of  speech,  as  in  this  case.      A  medical  witness  testified 
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that  the  physical  condition  of  the  grantor  was  one  of  great 
feebleness  and  that,  at  times,  he  was  not  able  to  talk  intelli- 
gently. There,  as  in  this  case,  there  was  a  combination  of 
physical  and  mental  feebleness,  difficulty  of  speech,  occa- 
sional mental  wandering,  and  positive  proof  of  unequivocal 
and  indisputable  solicitation  on  the  part  of  the  grantee;  and 
yet  the  court  upheld  the  deed,  saying  the  evidence  wholly 
failed  to  show  sufficient  ground  for  overthrowing  it. 
"Though  the  mere  fact  that  the  parent  is  old  and  feeble 
and  dependent  upon  the  child  is  insufficient  to  cause  a  court 
to  presume  that  transactions  favorable  to  the  child  resulted 
from  undue  influence,  it  is  clear  that  it  may  he  important  in 
connection  with  other  circumstances  on  the  question  of  undue 
influence,  as  where  the  parent  is  illiterate,  or  conveys  every- 
thing to  one  child  to  the  exclusion  of  other  children."  .29 
Am.  &  Eng.  Ency.  Law.  133.  But  the  two  facts  of  depend- 
ence and  exclusion  combined  raise  no  legal  presumption. 
They  constitute  mere  evidence.  In  the  case  of  Boggess  v. 
Boggess^  127  Mo.  305,  a  deed  was  set  aside  on  the  ground  of 
mental  incompetency,  and  the  evidence  tended  to  establish  a 
condition  of  things  worse  than  is  disclosed  by  the  evidence 
in  this  case.  There  was  some  conflict  in  the  testimony,  per- 
haps as  great  as  there  is  here.  But  the  appellate  court,  in 
reviewing  the  action  of  the  trial  court,  did  not  regard  it  as 
a  clear  case  of  either  want  of  capacity  or  undue  influence. 
In  concluding  their  opinion,  the  Court  said:  "Under  these 
circumstances  this  court  must  and  should  defer  largely  to  the 
trial  court.  Cases  of  this  character,  cases  in  which  the 
weight  to  be  accorded  to  the  different  witnessed  must  largely 
determine  the  issue,  evoked  from  this  Court  the  rule  that  it 
would  defer  in  such  matters  to  the  trial  court.  It  is  pecul- 
iarly appropriate  that  we  should  do  so,  unless  the  record  pre- 
sents some  very  convincing  reason  for  varying  from  this  usual 
course." 

Nor  does  the  difference  between  the  disposition  of  the  prop- 
erty made  by  the  deed,  and  that  which  the  grantor  had 
previously  intended  to  make,  as  shown  by  the  will  executed  in 
1897,  combined  with  the  evidence  of  previous  declarations  of 
intention,  raise  a  presumption  in  law  of  undue  influence.  Page 
on  Wills,  section  422.  The  revocation  and  alteration  of  wills 
by  testators  is  of  frequent  and  common  occurrence.     That  a 
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disposition  previously  intended  is  wholly  changed  and  altered 
amounts  to  a  circumstance,  a  fact,  having  direct  and  import- 
ant bearing  on  the  question  of  undue  influence,  when  there 
is  other  evidence  having  a  like  tendency,  is  plain;  but,  if 
there  is  a  reason  for  it,  or  if  there  are  facts  and  circum- 
stances which  the  court  can  see  may  have  been  deemed,  by 
the  grantor  or  testator,  a  sufficient  ground  for  the  change, 
the  force  and  effect  of  the  circumstances  is,  in  reason,  ser- 
iously broken  and  impaired,  if  not  wholly  overthrown.  It 
appears  from  the  testimony  of  a  witness,  that  before  the 
will  was  made,  Jesse  Teter  expressed  doubt  and  fear  as  to 
whether  it  was  in  his  power  to  do  anything  for  the  children 
of  his  unfortunate  son,  because  the  property  had  become 
-encumbered  by  liens.  He  regretted  that  he  had  not  con- 
veyed it  to  them  before  this  occurred.  He  was  conscious  of 
his  financial,  as  well  as  his  physical,  condition  at  the  time 
these  deeds  were  made.  At  the  time  of  the  execution  of 
the  deed  he  expressed  to  Kittle  a  desire  to  provide  for  the 
payment  of  his  debts,  and  that  seemed  to  be  the  one  subject 
to  which  his  mind  went  more  strongly  and  directly  than 
any  other.  It  may  be  that  his  property  was  amply  sufficient 
to  pay  all  of  his  debts  and  still  leave  something  for  all  of  his 
children,  and  that  there  was  no  necessity  for  putting  his 
property  into  the  hands  of  those  members  of  the  family 
whom  he  deemed  competent  to  handle  it  and  satisfy  the 
debts  and  save  something  out  of  the  estate;  but  this  argues 
lack  of  judgment,  discretion  and  business  capacity  in  the 
ordinary  sense  of  the  terms,  rather  than  lack  of  competency 
to  execute  a  deed,  or  that  his  act  resulted  from  undue  influ- 
<jnce.  Some  four  years  elapsed  between  the  date  of  the  will 
and  the  making  of  the  deed,  during  all  of  which  Jesse  Teter  was 
oppressed  by  the  knowledge  of  his  indebtedness  and  his  inabil- 
ity to  relieve  himself.  A  suit  was  pending  then  for  the  enforce- 
ment of  judgment  liens  against  his  property.  He  knew  the 
lack  of  business  capacity  on  the  part  of  his  son,  W.W.  Teter. 
That  had  been  demonstrated.  For  some  satisfactory  reason 
he  never  had  intended  to  leave  anything  to  Thomas  Benton 
Teter.  The  five  acres  of  land  mentioned  in  the  will  was 
devised  to  him  as  trustee  for  the  benefit  of  his  children. 
There  is  nothing  in  the  evidence  which  shows  that  he  had 
any  special  inclination  to  favor  the  other  son,  Floyd  Teter. 


W.Va.]  Teter  v.  Tbter.  463 

As  he  was  not,  so  far  as  the  evidence  shows,  in  these  years 
of  disease  and  distress,  called  in  as  a  business  adviser,  it 
may  be  assumed  that  there  was  a  lack  of  confidence  in  his 
business  capacty.  In  view  of  this  condition  of  things,  and 
of  the  hope  which  Jesse  Teter  may  have  entertained  of  re- 
covery, to  a  great  extent,  of  his  former  mental  and  physical 
vigor,  at  the  time  he  made  the  will  in  1897,  it  is  not  unrea- 
sonable to  attribute  the  alteration  of  his  intention  to  them, 
rather  than  to  the  exercise  of  any  influence  upon  him  by  the 
grantees.  An  indebtedness,  for  the  payment  of  which  there 
is  no  money  at  hand,  and  for  the  collection  of  which  legal 
proceedings  are  pending,  is  a  circumstance  which  weighs 
heavily  upon  persons  who  are  in  the  full  possession  of  the 
vigor  of  manhood,  both  physical  and  mental,  and  often  im- 
pels them  to  do  things  which,  to  others,  may  seem  unnec- 
essary, wasteful  and  improvident.  Why  should  it  not  pow- 
erfully operate  upon  the  mind  of  one  who  is  completely 
broken  in  health,  utterly  hopeless  of  recovery  and  fully  cogn- 
izant of  the  near  approach  of  death?  Its  potency,  as  well 
as  the  recognition  thereof  by  courts,  is  illustrated  in  Argo 
V.  Coflrij  142  111.  368.  If  it  were  a  case  in  which 
reason  and  proper  motive  for  the  change  were  wanting, 
such  an  alteration  as  is  shown  here,  would  be  entitled  to  great 
weight. 

That  the  scriveners  and  officers  came  at  the  request  of  Dr. 
Huflf  and  Miss  Mertie  Teter  is  a  circumstance  entitled  to  but 
slight  weight.  It  is  not  inconsistent  with  entire  propriety 
on  their  part.  Dr.  HuflF  says  everything  was  done  at  the  re- 
quest of  Jesse  Teter  and  his  statement  may  be  absolutely 
true.  There  is  no  evidence  of  any  protest  or  hesitancy  on 
the  part  of  the  grantor.  Not  a  witness  testifies  that  he  was 
urged  or  importuned  to  acknowledge  either  of  the  deeds.  On 
the  contrary,  so  far  as  there  is  any  direct  testimony,  every- 
thing was  perfectly  voluntary  and  free.  Nor  is  the  fact  that 
Dr.  HuflF  was  present,  on  all  these  occasions,  anything  more 
than  a  mere  circumstance.  It  is  not  inconsistent  with  proper 
motives  and  proper  conduct.  Nor  is  the  fact  that  the  deed 
was  withheld  from  record  and  that  Mr.  Kittle  was  requested 
not  to  mention  it  to  the  other  members  of  the  family.  The 
person  who  made  this  request  may  have  had  full  and  perfect 
belief  in  the  competency  of  the  grantor  and  no  desire  or  pur- 
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pose  in  the  concealment  of  the  deed  other  than  that  of  avoid- 
ing annoyance  to  the  grantor,  in  his  enfeebled  condition,  as 
well  as  unseemly  wrangling  and  controversy,  among  tiie 
members  of  his  family,  at  his  death  bed.  We  do  not  think 
the  circumstance  of  liens  on  the  property  for  debts  of  Dr. 
Huff,  which  were  discharged  out  of  the  proceeds  of  the  coal, 
taken  with  all  the  others,  sufficient  tooverthow  the  deed.  All 
this  evidence  is  indirect  and  remote  in  its  bearing  upon  the 
issue  raised. 

As  to  mental  weakness,  the  evidence  is  lighter  in  weight 
than  in  the  case  of  Jiuckef/  v.  Bucket/^  and  less  satisfactory, 
in  that  it  is  lacking  in  specification  of  the  facts  on  which  the 
witnesses  l)ase  their  opinions;  and,  as  to  undue  influence,  it  is 
entirely  presumptive.  It  is  a  case  of  presumption  of  fact 
against  presumption  of  fact,  while  the  witnesses  who  were 
present  at  the  execution  and  acknowledgment  of  the  deeds, 
detail  facts  and  circumstances,  indicating  the  presence  of  suf- 
ficient mental  capacity  and  absence  of  any  hesitancy  or  reluc- 
tance on  the  part  of  the  grantor,  and  of  coercion  on  the  part 
of  those  by  whom  he  was  surrounded. 

Unable  to  see  that  the  circuit  court  erred  in  its  finding,  we 
affirm  the  decree,  with  costs  to  the  appellees. 


CHARLESTON 

Trough  v.  Trough. 

Submitted  February  7,  1906.     Decided  April  17,  1906. 

DivoRCB — Bill — Demurrer. 

A  bill  for  divorce  has  two  grounds  or  matters  for  relief.  It 
charges  adultery  calling  for  absolute  divorce,  and  desertion  call- 
ing for  decree  of  separation.  The  bill  does  not  name  a  parties  in 
the  adultery,  or  give  time,  place  and  circumstance.  If  the  bUl 
be  bad  therefor,  a  demurrer,  being  general,  is  proi>erly  overruled, 
(p.  465.) 
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2.  Samb— Enforcement   of  Payment  of  AUm^ny— Striking   Out  Depo- 
sitions. 

A  court  has  no  power  to  strike  out  and  disregard  depositions 
filed  by  a  defendant  in  defence  of  a  suit  for  divorce,  for  failure 
to  pay  money  required  of  him  to  enable  his  wife  to  prosecute  her 
suit  and  for  temporary  alimony,  and  pass  final  decree  of  divorce 
against  him.    Such  decree  is  not  due  process  of  law.    (p.  466.) 

3.  Same — ConfesHons — AdmisHbiUty. 

Confessions  of  adultery  made  in  the  country  cannot  be  given 
in  evidence  or  considered  in  a  suit  for  divorce  for  such  offense, 
(p.  473.) 

Appeal  from  Circuit  Court,  Braxton  County. 
Bill  by  Virginia  B.  Trough  against  Richard  L.  Trough. 
Decree  for  plaintiflF,  and  defendant  appeals. 

Reversed. 

Hall  Bros.,  for  appellant. 

HiNES  &  Kellt,  for  appellee. 

Brannon,  Judge: 

This  is  a  suit  by  Virginia  B.  Trough  versus  Richard  L. 
Trough  for  a  divorce.  The  bill  contains  a  charge  of  adultery 
and  also  desertion,  though  the  desertion  is  not  for  a  period 
to  call  for  an  absolute  divorce  from  the  bond  of  matrimony. 
The  special  prayer  of  the  bill  is  for  absolute  divorce,  which 
was  granted,  and  the  defendant  appealed. 

Demurrer.  There  is  much  argumentation  upon  a  demur- 
rer to  the  bill,  based  on  the  claim  that  the  bill  does  not  name 
the  woman  with  whom  the  defendant  committed  adultery,  nor 
does  it  give  time,  place  and  circumstance,  and  thus  wants  le- 
gal certainty.  We  do  not  say  whether  or  no  a  bill  for  di- 
vorce for  this  oflFence  should  contain  the  name  of  the  pa/rti- 
ceps  crimmis  or  other  matter  of  alleged  defect  of  the  bill,  be- 
cause the  demurrer  is  general,  and  there  are  two  grounds  of 
divorce  contained  in  the  bill,  one  calling  for  full  divorce,  a 
vinculo  "fnatrimonii^  the  other  a  partial  divorce,  divorce  of 
separation,  a  mensa  et  thoro.  The  demurrer  does  not  sepa- 
rate these  two  causes  of  suit.  It  does  not  aim  at  the  charges 
of  adultery,  and  being  general,  it  was  properly  overruled. 
We  again  say  that  where  a  bill  contains  two  or  more  matters 
of  suit,  one  good,  one  bad,  the  demurrer  must  be  separate. 
This  has  always  been  law.      Miller  v.  Rare^  43  W.  Va.  647; 
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Gai/  Y.  Skeen^  36  Id.  582.  The  bill  coDtains  a  prayer  for  di- 
vorce absolute  and  for  general  relief,  and  a  divorce  of  mere 
separation  could  be  granted  under  the  latter  prayer.  Viitice 
Shoe  Co.  V.  Haught,  41  W.  Va.  276.  Therefore,  the  demur- 
rer was  properly  disregarded.  Here  a  question  arose  in  my 
mind.  The  decree  being  for  absolute  divorce  for  adulters'-, 
based  thus  on  that  part  of  the  bill  said  to  be  defective,  can 
that  decree  be  sustained?  Whilst  proper  to  overrule  the  de- 
murrer, because  some  relief  may  be  granted,  would  a  decree 
standing  on  the  bad  part  of  the  bill  be  good  on  appeal,  in 
view  of  the  rule  put  in  several  cases,  that  where  a  bill  con- 
tains some  matter  proper  for  relief,  and  some  not  good  for 
relief,  a  general  demurrer  is  not  good,  and  should  be  over- 
ruled, as  it  should  be  aimed  especially  at  the  bad  matter;  but 
where  the  court  gives  relief  justifiable  only  on  the  bad  mat- 
ter, it  is  reversible  error?  Tui^ier  v.  Stuart^  51  W.  Va.  493. 
But  that  says  bad  "matter,"  meaning  the  very  substance  of 
the  facts  on  which  the  bill  predicates  the  relief  sought,  bad 
matter  not  calling  for  any  relief  by  law,  not  mere  defective 
statement  of  matter  which  does  call  for  relief.  In  this  case 
the  bill  charges  adultery,  the  alleged  defect  being  in  not 
naming  eiparticeps  and  giving  time,  place  and  circumstance 
— a  mere  defect  of  specification.  That  takes  the  case  out  of 
the  rule  just  referred  to.  We  find  no  error  in  disregarding 
the  demurrer.  It  was  not  acted  on  expressly,  likely  owing 
to  inadvertence;  but  we  must  regard  it  as  overruled. 

An  order  was  made  requiring  the  defendant  to  pay  $50  for 
counsel  fees  and  $15  per  month  for  support  of  the  plaintiff 
and  two  children,  and  he  failing  to  pay  the  court  decreed  that 
"none  of  the  depositions  taken  by  defendant  be  read  or  con- 
sidered on  the  hearing  of  this  case,"  and  granted  a  decree  of 
absolute  divorce,  giving  the  plaintiff  custody  of  the  three 
•children,  commanding  defendant  to  surrender  to  the  plaintiff 
the  custody  and  control  of  a  daughter  who  was  with  her  fath- 
er, enjoining  forever  the  defendant  from  interfering  w^ith  the 
plaintiff  in  the  care,  custody  and  control  of  the  children,  de- 
creeing that  the  plaintiff  hold  a  tract  of  land  and  personal 
property  consisting  of  household  goods,  cows,  hogs,  chick- 
ens and  other  property  claimed  by  the  plaintiff  in  her  bill, 
and  decreeing  costs  against  defendant.  The  defendant  filed 
an  answer  denying  all  the  allegations  of  the  charges  involved 
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in  the  divorce,  claiming  the  land  and  personal  property.  The 
defendant  took  numerous  depositions.  Had  the  court  power 
to  thus  refuse  the  defendant  the  right  of  defence?  For  re- 
fusal of  defence  it  was,  since  what  avail  the  answer  without 
proof  under  it?  The  case  involved  the  dearest  rights  of  the 
defendant,  wife,  marriage  eights,  children,  property,  person- 
al character — rights  of  p^iJi^n  and  property.  What  had  the 
payment  of  this  money  as  temporary  alimony  to  do  with  the 
merits  of  the  controversy  touching  those  all  important  and 
inestimable  rights?  Nothing.  This  action  of  the  court  is 
based  on  the  idea  that  the  defendant  in  failing  to  obey  the 
order  for  payment  was  in  contempt,  and  that  courts  have 
power  to  punish  contempt,  and  to  enforce  their  orders,  nec- 
essarily so,  and  that  they  can  refuse  to  allow  a  plaintiflF  to 
prosecute  a  suit  for  such  disobedience,  or  refuse  a  party  at- 
tacked to  defend.  There  is  authority  for  this  proposition. 
14  Cyc.  795,  says  that  refusal  of  defence  is  rarely  resorted  to, 
but  may  be.  1  Ency.  PI.  &  Prac.  436,  says  a  method  to  en- 
force payment  "frequently  resorted  to"  is  dismissing  the 
plaintiflf's  bill,  or  refusing  to  proceed  with  the  trial,  or  strik- 
ing the  answer  of  the  defendant  from  the  files  and  proceed- 
ing with  the  case  ex  parte.  These  statements  are  guarded 
and  hesitating.  The  reason  of  the  matter,  the  weight  of  au- 
thority, are  decidedly  against  the  power  to  refuse  one  a  de- 
fence when  attacked.  The  late  work.  Nelson  on  Divorce,  in 
section  861,  says:  "An  order  for  temporary  alimony  may  be 
enforced  by  execution,  sequestration,  or  by  proceedings  in 
contempt.  But  during  the  suit  the  court  has  the  power  to 
enforce  its  orders  by  declaring  the  husband  in  contempt  and 
refusing  to  proceed  with  the  cause  until  its  order  is  complied 
with.  In  some  instances  the  courts  have  dismissed  his  peti- 
tion for  a  failure  to  comply  with  its  orders.  It  is  error  to  re- 
fuse a  matter  of  right,  such  as  a  change  of  venue,  until  the 
temporary  alimony  is  paid.  It  is  doubtful  if  the  court  should 
refuse  to  enter  a  decree  of  divorce  until  the  temporary  ali- 
mony is  paid.  But  in  some  instances  this  practice  has  been 
approved.  In  many  instances  the  husband's  answer  has  been 
stricken  out  for  his  disobedience  of  the  orders  of  the  court. 
But  this  is  now  considered  against  public  policy;  for  it  pre- 
vents that  full  investigation  into  the  merits  of  the  controver- 
versy  which  is  necessary  to  protect  the  interest  of  the  state." 
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The  last  expression  of  Nelson  is  borne  out  by  Wa^  v  Wa^, 
41  W.  Va.  126,  holding  that  the  state  is  an  implied  party  to 
divorce  suits  and  the  court  must  take  care  that  divorces  are 
not  granted  contrary  to  law  and  without  good  cause.  Bishop 
on  Mar.,  Divorce  and  Sep.,  section  1096,  says:  "Taking 
away  privileges  in  the  cause  is  Sometimes  employed  for  en- 
forcing payment.  For  example,  ilT justifying  circumstances, 
the  court  may  strike  out  the  defendant's  answer,  or  dismiss 
the  plaintiff's  complaint,  or  refuse  to  proceed  With  the  trial, 
unless  or  until  its  alimony  order  is  obeyed.  Possibly  some 
of  the  cases  under  these  heads  have  gone  too  far.  The  inter- 
ests of  the  public,  while  not  prejudiced  by  what  delays  the 
cause  or  ends  it  without  a  trial,  will  not  permit  a  hearing 
with  the  channels  of  evidence  obstructed.  Therefore  public 
policy  forbids  that  a  husband's  refusal  to  pay  temporary  ali- 
mony should  deprive  him  of  the  right  to  defend  the  suit'' 
This  is  so  because  all  law  says  that  public  policy  looks  with 
aversion  on  divorces.  This  principle  that  the  public  interest 
is  involved  so  far  that  it  is  deemed  a  quasi  party,  is  fully 
supported  by  a  note  in  30  Am.  Dec.  545,  and  Bishop  on  Mar- 
riage, Divorce  and  Separation,  section  480.  Now,  you  sup- 
press a  defence  to  a  divorce  suit,  and  dissolve  a  marriage  on 
the  application  of  one  party,  and  refuse  a  defence,  and  you 
overturn  this  public  policy.  No  more  effective  process  to 
further  this  result  can  be  conceived.  For  myself,  though  not 
involved  in  the  case,  I  question  the  right  to  dismiss  a  plain- 
tiff's suit  for  such  contempt,  under  the  nature  and  structure 
of  our  government  in  America,  and  especially  under  our  Bill 
of  Rights  in  our  Constitution,  Art.  3,  section  17,  "The  courts 
of  this  State  shall  be  open,  and  every  person,  for  an  injury 
done  to  him,  in  his  person,  property  or  reputation,  shall  have 
remedy  by  due  course  of  law;  and  justice  shall  be  administer- 
ed without  sale,  denial  or  delay."  And  does  not  this  accord 
the  right  to^defend  when  attacked  "in  person  property  or  re- 
putation?" But  let  us,  on  this  grave  question,  look  at  fur- 
ther authority.  In  I/ovej/  v.  MHot,  167  U.  S.  409,  is  a  long, 
learned  opinion  for  a  unanimous  court  reviewing  the  law  un- 
der English  and  American  cases  for  more  than  a  century 
touching  the  power  of  courts  to  punish  contempt  of  a  party 
in  failing  to  pay  money  under  an  order  of  court,  arriving  at 
the  conclusion  that  a  court  cannot  for  this  cause  strike  oat 
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an  answer  and  take  the  bill  for  confessed;  that  it  has  not  the 
power  to  summon  a  party  to  defend,  and  having  obtained 
jurisdiction  over  him  "refuse  to  allow  the  party  to  answerer 
strike  his  answer  from  the  files,  s^ippress  the  testimony  in  his 
favor,  and  condemn  him  without  consideration  thereof  and 
without  a  hearing,  on  the  theory  that  he  has  been  guilty  of 
contempt."  The  court  held  the  decree  void.  In  Windsat^'v, 
Mc  Veigh^  93  U.  S.  274,  where  an  answer  had  been  stricken 
out  to  a  libel  of  confiscation  because  the  owner  of  the  prop- 
erty was  a  Confederate,  the  court  said,  referring  to  Mc  Veigh 
V.  U,  aS.,  11  Wall.  259,  referring  to  an  order  striking  out  an 
answer  said:  "  'The  order  in  effect  denied  the  respondent  a 
hearing.  It  is  alleged  he  was  in  the  position  of  an  alien  ene- 
my, and  could  have  no  locfus  standi  in  that  form.  If  assailed 
there,  he  could  defend  there.  •  The  liability  and  right  are  in- 
separable. A  different  result  would  be  a  blot  upon  our  jur- 
isprudence and  civilization.  We  cannot  hesitate  or  doubt  on 
the  subject.  It  would  be  contrary  to  the  first  principles  of 
the  social  compact  and  of  the  right  administration  of  justice.' 
The  principle  stated  in  this  terse  language  lies  at  the  founda- 
tion of  all  well-ordered  systems  of  jurisprudence.  Wherever 
one  is  assailed  in  his  person  or  his  property,  there  he  may 
defend,  for  the  liability  and  the  right  are  inseparable.  This 
is  a  principle  of  natural  justice,  recognized  as  such  by  the 
common  intelligence  and  conscience  of  all  nations.  A  sen- 
tence of  a  court  pronounced  against  a  party  without  hearing 
him,  or  giving  him  an  opportunity  to  be  heard,  is  not  a  judi- 
cial determination  of  his  rights,  and  is  not  entitled  to  respect 
in  any  other  tribunal. 

That  there  must  be  notice  to  a  party  of  some  kind,  actual 
or  constructive,  to  a  valid  judgment  affecting  his  rights,  is 
admitted.  Until  notice  is  given,  the  court  has  no  jurisdiction 
in  any  case  to  proceed  to  judgment,  whatever  its  authority 
may  be,  by  the  law  of  its  organization,  over  the  subject-mat- 
ter. But  notice  is  only  for  the  purpose  of  affording  the  par- 
ty an  opportunity  of  being  heard  upon  the  claim  or  the 
charges  made;  it  is  a  summons  to  him  to  appear  and  speak, 
if  he  has  any  thing  to  say,  why  the  judgment  sought  should 
not  be  rendered.  A  denial  to  a  party  of  the  benefit  of  a  no- 
tice would  be  in  effect  to  deny  that  he  is  entitled  to  notice  at 
all,  and  the  sham  and  deceptive  proceeding  had  better  be 
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omitted  altogether.  It  would  be  like  saying:  to  a  party,  Ap- 
pear, and  you  shall  be  heard;  and,  when  he  has  appeared, 
saying,  Your  appearance  shall  not  be  recognized,  and  you 
shall  not  be  heard.  In  the  present  case,  the  District  Court 
not  only  in  effect  said  this,  but  immediately  added  a  decree 
of  condemnation,  reciting  that  the  default  of  all  persons  had 
been  duly  entered.  It  is  difficult  to  speak  of  a  decree  thus 
rendered  with  moderation;  it  was  in  fact  a  mere  arbitrary 
edict,  clothed  in  the  form  of  a  judicial  sentence. 

The  law  is,  and  always  has  been,  that  wherever  notice  or 
citation  is  required,  the  party  cited  has  the  right  to  appear 
and  be  heard;  and  when  the  latter  is  denied,  the  former  is 
ineffectual  for  any  purpose.  The  denial  to  a  party  in  such  a 
case  of  the  right  to  appear  is  in  legal  effect  the  recall  of  the 
citation  to  him.-'  In  Underwood  v.  McVeigh^  23  Grat.  409, 
of  a  decree  given  after  an  answer  was  stricken  out,  the  court 
said:  "It  lies  at  the  very  foundation  of  justice,  that  every 
person  who  is  to  be  affected  by  an  adjudication  should  have 
the  opportunity  of  being  heard  in  defence,  both  in  repelling 
the  allegation  of  fact,  and  upon  the  matter  of  law;  and  no 
sentence  of  any  court  is  entitled  to  the  least  respect  in  any 
other  court,  or  elsewhere,  when  it  has  been  pronounced  er 
parte  and  without  the  opportunity  of  defence.  An  examina- 
tion of  both  sides  of  the  question,  and  deliberation  between 
the  claims  and  allegations  of  the  contending  parties,  have 
been  deemed  essentially  necessary  to  the  proper  administra- 
tion of  justice  by  all  nations,  and  in  every  stage  of  social  ex- 
istence." In  the  four  cases  just  cited  the  decrees  were  held 
void  as  not  judicial  sentences.  The  party  had  no  day  in 
court.  It  is  not  due  process  of  law  under  state  and  federal 
constitutions.  It  is  condemnation  without  notice.  The  par- 
ty's case  has  been  put  out  of  court.  No  matter  the  character 
of  his  defence,  no  matter  that  he  be  in  contempt,  lasting  final 
decree  against  him,  involving  in  this  case  his  most  important 
rights  in  life,  cannot  be  entered.  It  is  void  for  want  of  due 
process.  It  violates  that  definition  of  due  process  of  law 
given  by  Daniel  Webster  approved  without  dissent  every- 
where. "By  the  law  of  the  land  is  most  clearly  intended  the 
general  law,  which  hears  before  it  condemns;  which  pro- 
ceeds upon  inquiry  and  renders  judgment  only  after  trial.'^ 
Such  action  denies  equal  protection  of  the  law.     The  law  im- 
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poses  no  such  heavy  penalty  for  contempt.  The  right  of  de- 
fence is  given  to  one  man  and  denied  to  another  for  no  cause 
involved  in  the  merits.  If  there  is  any  plain  right  as  to  ju- 
dicial procedure  I  assert  that  it  is  a  right  to  defend  where  at- 
tacked in  i)erson,  character  or  property.  We  recognize  in 
both  opinions  in  Ilebh  v.  County  Court  that  whilst  a  court 
might  refuse  affirmative  action,  action  in  favor  of  one  in  con- 
tempt, it  could  not  deny  one  attacked  right  to  defend.  48  W. 
Va.  279;  49  Id.  733.  This  distinction  between  plaintiflF  and 
defendant  will  be  found  in  the  opinion  in  Hovey  v.  Ellioty 
supra.  To  support  the  particular  position  that  a  defence  can- 
not be  denied  to  one  failing  to  pay  temiK)rary  alimony  because 
in  contempt  I  cite  Foley  v.  Foley ^  65  Am.  St.  R.  147,  hold- 
ing that  an  answer  cannot  be  stricken  out,  but  the  contempt 
may  be  punished  otherwise;  Gordon  v.  Gordon^  33  Am.  St. 
R.  294;  Johnson  v.  Superior  Courts  holding  that  one  in  such 
contempt  cannot  be  denied  process  for  witnesses;  Bailey  v. 
Bailey^  28  N.  W.  443,  holding  that  it  would  be  against  pub- 
lic policy  to  deny  a  defence  for  such  contempt;  Carson  v. 
Carson,  15  Ga.  405;  McMakin  v.  McMaMn^  68  Mo.  App.  57, 
holding  that  contempt  ''does  not  authorize  the  striking  of  an- 
swer or  refusal  to  admit  evidence  for  him."  AlleriY.  Allen^ 
72  Iowa  502,  where  the  court  said,  ''It  will  not  do  to  hold 
that  the  marriage  relation  may  be  dissolved  on  the  ground  of 
defendant's  inability  to  pay  a  sum  for  alimony,  or  because  of 
his  recusancy.''  Dwelly  v.  Dwelly^  46  Me.  377;  Newltoxme 
V.  Newhonse.,  14  Ore.  290.  Century  Digest,  vol.  17,  section 
738,  will  show  few  cases  to  sustain  such  action.  Outside  New 
York  scarcely  any.  Its  leading  case.  Walker  v.  WalkeVn^  82 
N.  Y.  260,  seems  hesitating,  and  rests  on  the  old  arbitrary 
practice  of  English  Chancery.  But  it  is  not  sound  English 
law  as  the  Supreme  Court  holds  in  Hovly  v.  Elliot^  167  U.S. 
409,  and  as  shown  in  Gordon  v.  Gordo?} ^  141  111.  163,  (33  Am. 
St.  R.  294),  citing  Ilaldine  v.  Eckford,  L.  R.  7,  425,  where 
the  English  court  said:  "Though  the  contempt  of  the  defen- 
dants had  been  of  the  most  flagrant  kind,  yet  as  what  they 
asked  was  for  the  purpose  of  defending  themselves,  he  had 
no  jurisdiction  to  refuse  the  order."  Other  English  cases  are 
there  cited.  The  Illinois  court  says  the  New  York  case  is  not 
looked  upon  with  favor  or  followed.  Some  cases  cited  to  the 
reverse  do  not  support  that  reverse.       Casteel  v.    Casteel^  38. 
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Ark,  477,  holds  that  the  plmntiff^s  suit  may  be  dismissed  for 
refusal  to  pay  wife's  counsel  fees.  Winter  v.  Superior  CourU 
11  Pac.  633,  did  not  refuse  defence,  but  refused  to  hear  the 
case  on  the  contemnor's  motion,  refused  2i  favor  asked  by  him. 
V/atern  v.  Waters^  49  Mo.  385,  only  holds  that  a  plaintiff 
suit  may  be  dismissed  for  failure  to  pay  a  wife  money  to  car- 
ry on  her  defence.  ClarJc  v.  Cl^rk^  117  N.  Y.  622,  does  not 
touch  the  matter. 

Another  consideration  not  without  force  is  that  we  hare  a 
statute  prescribing  how  contempts  shall  be  punished.  It  was 
passed  in  1830  to  restrain  arbitrary  action  by  courts.  Code 
1899,  chapter  147.  I  think  it  contemplates  only  fine  and  im- 
prisonment. It  curbs  or  lessens  the  common  law  power  of 
courts.  State  v.  Hansford^  43  W.  Va.  773.  Just  as  it  was 
held  to  be  the  sole  mode  of  punishment  in  Galland  case^  44 
Cal.  475. 

But  it  is  argued  in  answer  to  the  point  just  discussed,  that 
the  striking  out  of  the  evidence  is  immaterial,  as  if  all  the 
evidence  be  considered  the  same  decree  would  have  been 
made.  How  do  we  know  what  the  circuit  court  would  have 
thought?  The  evidence  was  voluminous  and  flatly  contra- 
dictory in  material  respects — contradictory  as  to  the  crimi- 
nal conduct  and  as  to  desertion  and  other  matters.  Now, 
first,  a  decree  without  a  hearing  of  both  sides  is  not  a  judi- 
cial decision.  The  case  has  never  been  passed  on  by  the  cir- 
cuit court.  The  party  had  right  to  have  the  judgment  of  the 
circuit  court  on  his  evidence  and  cause  before  this  Court  can 
consider  the  weight  of  the  evidence.  Had  the  decree  on  evi- 
dence on  both  sides  been  for  the  defendant,  we  could  not  re- 
verse, unless  this  Court  would  think  it  clearly  wrong,  because 
he  would  have  the  advantage  of  that  decision,  and  occupy  a 
diiferent  position  from  that  which  he  now  occupies.  We  can- 
not, in  the  first  instance,  be  asked  to  pass  on  the  evidence. 
This  is  an  appeal  court,  and  is  not  called  on  to  act  until  the 
circuit  court  has  done  so.  There  must  be  a  hearing  of  the 
whole  case.  There  has  not  been.  "The  Supreme  Court  will 
not  consider  questions  not  yet  acted  on  by  the  circuit  court." 
Kesler  v.  Laphani^  46  W.  Va.  294;  Annstrong  v.  Toion^  23 
Id.  50.  This  case,  as  made  up  on  both  sides,  has  never  been 
decided  by  the  circuit  court.  But  second,  the  decree  is  void 
under  the  high  authorities  above  given.     Can  it  be,  with  rea- 
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«on,  said  that  where  the  whole  of  a  defendant's  case  has  been 
struck  out,  consisting  of  a  volume  of  material  evidence,  that 
this  Court  should  perform  the  function  of  a  court  of  original 
jurisdiction,  treat  the  case  as  if  heard  on  the  whole  evidence 
in  the  court  below  and  review  it  on  the  evidence  on  both 
sides?  When  it  is  just  as  though  the  party  was  not  before 
the  court,  and  was  decreed  against  "without  a  day  in  court." 
Shall  we  not  rather  say  the  case  has  not  been  heard — the  de- 
cree is  not  binding  on  the  defendant,  and  remand  the  case 
that  it  may  be  heard  on  the  evidence?  On  that  evidence  we 
indicate  no  opinion. 

Considerable  evidence  of  admissions  in  the  country  by  the 
defendant  of  criminal  conduct  was  given,  which  is  assailed  as 
incompetent.     Can  these  admissions  be  considered  ?     As  it  is 
deemed  by  law  in  the  interest  of  society  that  marriage  should 
not  be  dissolved  on  insufficient  grounds,  and  cannot  be  dis- 
solved by  consent  of  parties,  the  common  law  held  such  ad- 
missions not  eflFectual  to  sustain  a  ground  for  divorce,  cer- 
tainly not  alone.  30  Am.  Dec.  544;  Bishop  on  Marriage,  Di- 
vorce and  Separation,  sections  707,  730.  The  lowest  grade  of 
evidence  in  weight.  Nelson  on  Divorce,  section  781.  "While 
not  alone  sufficient  to  warrant  a  decree,  it  is  admissible  in 
-connection  with  other  evidence,  unless  a  statute  forbids." 
14  Cyc.  682.      Does  our  statute  law.  Code  1899,  ch.  64,  sec- 
tion 8,  ban  such  evidence  wholly?     We  think  so.    The  Leg- 
islature intended  to  render  it  incompetent.     "Such  suit  shall 
be  instituted  and  conducted  as  other  suits  in  equity,  except 
that  the  bill  shall  not  be  taken  for  confessed,  and  whether 
the  defendant  answer  or  not,  the  cause  shall  be  heard  inde- 
pendently of  the  admissions  of  either  party,  in  the  pleadings 
or  otherwise."    Now,  this  prohibits  the  bill  from  being  taken 
for  true  on  default  of  the  defendant  to  appear,  thus  making 
it  different  from  other  suits,  and  in  accordance  with  the  rule 
in  divorce  cases  requires  proof  of  the  grounds  of  divorce. 
Next,  it  forbids  a  decree  though  the  wrongful  act  be  admit- 
ted solemnly  in  the  answer.     It  must  be  proven.     Now,  if  an 
admission  or  confession  in  an  answer  is  of  no  avail,  why  shall 
we  say  that  one  made  in  the  country  is?     Can  a  decree  be 
had  thus  by  indirection  when  it  cannot  by  an  answer  of  con- 
fession? Plain  intent  and  policy  would  thus  be  violated.  The 
letter  of  the  law  is  that  the  case  shall  be  decided  "independ- 
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ently  of  the  admissions  of  either  party  in  the  pleadingfs  or 
otherwise."  What  does  this  broad  word  "otherwise"  mean! 
We  must  give  it  some  eflFect,  as  it  is  sedately  added.  After 
saying  default,  silence,  shall  not  avail,  but  proof  must  be 
made;  after  saying,  with  special  reference. to  admissions  in 
the  answer,  that  they  shall  count  nothing,  this  word  is  added 
to  say  that  no  admission  in  the  country,  outside  the  pleading, 
shall  count.  One  case  in  Virginia  on  this  statute  se^ms  to 
hold  otherwise.  Bailey  v.  BaiUy^  21  Grat.  43.  I  have  never 
been  able  to  see  with  certainty  what  it  means.  Does  it  mean 
to  say  that  admissions  in  letters  only  are  competent?  GraU^ 
V.  Cralle^  79  Va.  182,  only  goes  to  the  eflFect  that  admissions 
may  be  used  to  defeat  a  divorce.  Latham  v.  Latham^  30 
Grat.  307,  only  says  that  defendant  is  entitled  to  a  denial  in 
his  answer — that  the  act  never  designed  to  eliminate  that 
pleading  so  far  as  to  refuse  the  benefit  of  its  denial.  Hamp- 
ton V.  Hamptan^  87  Va.  148,  overrules  Bailey  v.  Bailey  by 
holding  under  the  statute  that  "evidence  that  the  defendant 
admitted  the  charge  (of  adultery)  and  a  letter  from  her  pur- 
porting to  admit  it,  are  inadmissible."  If  this  is  not  the  pur- 
pose of  this  plain  statute  what  is  it?  Sometimes  it  operates 
to  defeat  justice;  but  it  has  a  policy  which  the  law  has  al- 
ways held  as  to  the  marriage  state.  If  wrong,  the  remedy  is 
with  the  Legislature.  Under  another  construction  a  party 
may  obtain  a  divorce  by  his  or  her  admission,  or  greatly  aid 
by  it  in  doing  so.  It  would  open  the  door  to  collusion  be- 
tween the  parties;  it  would  enable  one  party  more  easily  to 
divorce  himself. 

The  decree  of  the  8th  day  of  December,  1903,  is  i-evei'sed 
and  the  case  remanded  for  further  proceedings. 

Reversed. 
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State  v.  Hammons. 

Submitted  February  6,  1906.       Decided  April  17,  1906. 

1.     Intoxicating  Liquors — Gift  to  Minor — Evidence. 

H.  placed  a  bottle  of  whiskey  on  a  table  and  told  F.,  the  father 
of  E.,  a  minor  under  the  age  of  twenty-one  years,  to  take  what  he 
wanted  of  it;  and  if  he  alloved  the  boy  E.  to  have  any  of  the  liquor, 
that  he  was  welcome  to  it;  the  father  said  he  could  have  it,  and 
the  boy  took  up  the  liquor  and  drank  of  it  in  the  presence  of  his 
father.  Held:  No  offense  under  section  16,  chapter  32,  Code  of 
1899.     (p.  475,  476.) 

Error  to  Circuit  Court,  Webster  County. 
Samp  Hammons  was  convicted  of  giving  liquor  to  minors, 
and  brings  error. 

Reverned, 

E.  H.  Morton  and  W.  S.  Wybong,  for  plaintiff  in  error. 
C.  W.  May,  Attorney  General,  for  the  State. 
Brannon,  Judge  : 

An  indictment  against  Samp  Hammons  for  giving  whiskey 
to  a  minor  was  tried  by  the  circuit  court  of  Webster  county, 
upon  agreed  facts,  and  a  fine  was  imposed  on  Hammons.    The 

agreement  of  facts  states  "that  on  the day  of  February, 

1904,  defendant  placed  a  bottle  of  whiskey  on  a  table  in 
Webster  county,  and  told  Charley  Farley,  the  father  of  Earley 
Farley,  a  miner  under  the  age  of  twenty-one  years  to  take  what 
he  wanted  of  it,  and  if  he  allowed  the  boy  Earley,  the  minor 
aforesaid  to  have  any  of  the  liquor  that  he  was  welcome  to  it, 
and  that  the  father  said  he  could  have  it  and  the  boy  took  up 
the  liquor  and  drank  of  it,  in  the  presence  of  the  father  of 
the  minor."  Is  the  defendant  guilty  on  these  facts  under 
Code,  chapter  32,  section  16,  providing  that  "if  any  person 
(except  a  parent  to  his  child  or  a  guardian  to  his  ward) 
whether  he  have  a  state  license  or  not,  give  to  any  minor," 
etc?  I  inclined  to  favor  affirmance  of  the  judgment;  but  as 
the  question  is  close,  and  other  members  of  the  Court  are  de- 
cided in  opinion,  I  shall  not  attempt  to  vindicate  my  doubts. 
Whose  gift  was  it  of  the  liquor  to  the  minor,  Hammons'  gift, 
or  that  of  the  boy's  father?    The  state  argues  that  the  de- 
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snit,  not  an  action  at  law,  is  not  saved  by  that  section.  De^tei 
V.  Neio  Yorky  etc.,  96  Va.  733,  is  cited  to  sustain  this  posi- 
tion. It  holds  that  the  word  "action"  in  this  section  is  used 
in  a  technical  sense,  and  applies  to  actions  at  law  only,  not  to 
suits  in  equity.  That  case  concedes  that  if  the  new  suit  is 
because  of  loss  of  papers  it  is  saved,  thoagrh  in  equity,  though 
not  in  other  cases.  We  are  not  disposed  to  concur  in  that 
decision  where  the  new  suit  is  for  other  reasons.  It  seems  a 
technical  construction  to  say  that  "action"  as  used  in  such 
remedial  statute,  made  to  save  loss  of  rights,  applies  only  to 
suits  at  common  law,  saving  only  where  the  dismissal  is  of 
such  suit,  not  saving  where  a  suit  in  equity  is  dismissed* 
though  for  like  cause.  Why  the  distinction?  Where  the 
reason  or  justice  of  it?  The  court  regretted  to  be  called  on 
to  make  the  decision.  But  on  scrutiny  it  will  appear  that  we 
are  not  called  on  to  follow,  or  refuse  to  follow,  that  decision. 
The  Virginia  statute  differs  from  ours.  Our  statute,  after 
speaking  of  dismissals  of  actions  for  certain  grounds,  says: 
"Or  if  there  be  occasion  to  bring  a  new  suit  by  reason  of  the 
said  cause  having  been  dismissed  for  want  of  security  for 
costs,  or  by  reason  of  any  other  cause,  which  could  not  be 
pleaded  in  bar  of  an  action. "  Notice  the  words  "«airf cause." 
This  word  "said"  refers  to  the  action  already  spoken  of,  and 
I  say  that  if  the  first  suit  be  a  chancery  suit,  as  the  second 
would  for  the  same  cause  likely  be,  the  second  suit  would  be 
saved  from  limitation.  And  the  word  "cause"  would  cover 
a  chancery  suit.  The  Virginia  court  admits  that  the  word 
"suit"  in  the  section  includes  a  chancery  suit,  and  as  our  sec- 
tion contains  that  word  "said,"  it  is  to  be  construed  as  con- 
templating a  dismissed  chancery  suit.  The  Virginia  section 
does  not  have  the  word  "said"  which  ours  has.  We  think 
this  consideration  would  save  the  new  suit,  though  the  former 
one  was  in  equity.  But  there  is  the  language  "if  there  be 
occasion  to  bring  a  new  suit  by  reason  of  said  cause  having 
been  dismissed  for  want  of  security  for  costs,  or  by  reason  of 
any  other  cause,  which  could  not  be  plead  in  bar  of  an  ac- 
tion," the  further  time  shall  be  given,  "notwithstanding  the 
expiration  of  the  time  within  which  a  new  action  or  suit  must 
have  otherwise  been  brought."  First,  this  allows  a  new 
"suit,"  which  word  covers  any  suit  at  all,  wherever  the  old 
suit  ended  by  reason  of  any  cause  not  barring  an  action. 
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which  means  action  or  suit.  These  words  are  not  in  the  Vir- 
ginia section.  Second,  it  says  notwithstanding  the  expiration 
of  the  time  within  which  "a  new  action  or  suit  must  other- 
wise have  been  brought."  This  covers  both  law  action  and 
equity  suit,  and  both  the  words  new  "action"  and  "suit"  are 
in  the  most  material  part  of  the  section,  that  giving  further 
time,  showing  intent  to  save  any  legal  proceeding.  Why 
give  this  remedial  section,  intended  to  save  rights  by  giving 
new  suit  where  a  former  one  was  lost  for  a  cause  not  de- 
ciding the  merits,  so  technical  a  construction,  where  both 
words  "action"  and  "suit"  are  used,  and  deny  one  character 
or  suit  relief  and  grant  it  to  another  similarly  situated  ? 

It  is  objected  that  Hevener  was  not  plaintiff  in  the  former 
suit,  did  not  move  it,  and  therefore  the  statute  does  not  save 
him.  He  was  brought  into  court  upon  his  demand  by  the 
executors  for  litigation  of  his  debt.  He  acknowledged  the 
suit  by  filing  an  answer  seeking  relief.  Now,  the  equity  or 
liberality  of  this  statute  is  designed  to  give  extended  time 
for  another  suit  in  any  case  where  the  first  suit  involved  the 
same  cause  of  suit,  and  failing  to  give  relief  for  any  cause 
not  a  bar  to  another  suit.  No  matter  why  the  case  failed  of 
relief,  unless  by  voluntary  non-suit.  Ketteft^nan  v.  7?.  Cb., 
48  W.  Va.  p.  709;  Lawrance  v.  Mini/red,  Id.  139.  It  was 
Hevener's  suit  as  to  his  claim,  as  he,  at  the  bidding  of  the 
executors,  availed  himself  of  their  suit  for  relief,  and  it  does 
not  lie  in  their  mouths  to  now  deny  that  it  was  not  Hevener's 
suit.  If  Hevener  had  brought  a  suit  while  that  suit  was 
pending  it  would  have  been  dismissible  under  the  law  of  an- 
other suit  pending.  Two  suits  would  not  be  tolerated. 
Hogg's  Eq.  Procedure,  section  289;  1  Cyc.  21;  1  Ency.  PI. 
&  Prac.  750;  Foleij  v.  Htdey,  43  W.  Va.  513. 

And  may  we  not  say  that  by  their  suit,  thereby  disabling 
Hevener  from  suing,  the  executors  obstructed  Hevener  in 
the  prosecution  of  a  suit  on  his  demand,  within  the  meaning 
of  Code,  chapter  104,  section  18?  Reynolds  v.  Gawthrop^ 
37  W.  Va.  3;  Thompson  v.  Whitaker,  41  Id,  574.  This 
would  exclude  the  time  of  the  pendency  of  that  suit. 

The  decree  is  reversed,  the  demurrer  overruled  and  the 
cause  remanded  to  the  circuit  court  for  further  proceedings 
there  to  be  had. 

Reversed. 
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66     711o 
66        712 

J«     715-  Submitted  January  18,  1905.     Decided  November  14,  1905. 

1.  Coal  hAJms— Deeds — Construrtion  Of. 

Deeds  conveying  coal  with  rights  of  removal  should  be  con- 
strued in  the  same  way  as  other  written  instruments,  and  the 
intention  of  the  parties  as  manifest  by  the  language  used  in  the 
deed  itself  should  govern,     (p.  488. ) 

2.  Coal  hJLSiys— Removal  of  Coal. 

The  vendor  of  land  may  sell  and  convey  his  coal  and  grant  to  the 
vendee  the  right  to  enter  upon  and  under  said  land  and  to  mine,  ex- 
cavate and  remove  all  of  the  coal  purchased  and  paid  for  by  him. 
and  if  the  removal  of  the  coal  necessaril}'  causes  the  surface  to 
subside  or  break  the  grantor  cannot  be  heard  to  complain  ttiereof. 
(p.  484.) 

3.  Same — RfJtervation  in  Deed. 

Where  a  deed  conveys  the  coal  under  a  tract  pf  land,  together 
with  the  right  to  enter  upon  and  under  said  land  and  to  mine,  exca- 
vate and  remove  all  of  it,  there  is  no  implied  reservation  in  such  an 
instrument  that  the  grantee  must  leave  enough  coal  to  support  the 
surface  in  its  original  position,     (p.  484.) 

4.  ConTKACTS— Construction. 

It  is  the  duty  of  the  court  to  construe  contracts  as  they  are  made 
by  the  parties  thereto,  and  to  give  full  force  and  effect  to  the  lan- 
guage used,  when  it  is  clear,  plain,  simple  and  unambiguous,  (p. 
4m.) 

5.  Same. 

It  is  only  where  the  language  of  a  contract  is  ambiguous  and  un- 
certain and  susceptible  of  more  than  one  construction  that  a  couit 
may  under  the  well  established  rules  of  construction  interfere  to 
reach  a  proper  construction  and  make  certain  that  which  in  itself 
is  uncertain,     (p.  494.) 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Leander  Griffin  against  the  Fairmont  Coal  Com- 
pany.    Judgment  for  defendant,  and  plaintiff  brings  error. 

Affirmed. 

H.  W.  Harmer,  H.  W.  Williams,  W.  P.  Hubbard,  and 
Thos.  p.  Jacobs,  for  plaintiff  in  error. 

John  Bassell,  Z.  T.  Vinson,  and  Edward  A.  Brannon, 
for  defendant  in  error. 
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McWhorter,  Judge  : 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court 
of  Harrison  county  rendered  in  the  case  of  Leander  Griffin 
against  Fairmont  C5oal  Company,  by  the  Honorable  John  W. 
Mason,  then  judge  of  that  court.  The  learned  judge  in  ren- 
dering the  judgment,  filed  in  the  case  an  opinion  in  writing, 
which  opinion  is  copied  into  one  of  the  briefs  filed  in  the 
case,  and  so  ably  discusses  most  of  the  questions  arising  in 
the  case  that  I  have  quoted  and  adopted  as  part  of  the  opin- 
ion in  this  case  a  large  part  thereof,  which  accords  in  the 
main  with  the  views  of  the  majority  of  this  Court. 

'*The  declaration  alleges  that  the  plaintiflF  on day  of 

,  1902,  was  the  owner  in  fee  of  a  certain  tract  of  land, 

situated  in  Harrison  county,  and  fully  described  by  metes 
and  bounds,  containing  about  sixty-eight  acres,  and  that  un- 
derlying the  surface  of  said  land  there  is  a  vein  of  coal,  which 
coal  (except  about  three  acres)  the  plaintiff  and  his  grantors 
on  the  1st  day  of  November,  1889,  sold  and  conveyed  to 
Johnson  N.  Camden,  with  the  following  mining  rights  and 
privileges: 

*'The  party  of  the  second  part  and  his  assigns  is  to  have 
the  right  of  way  through  said  reservation  for  a  road,  air 
course  and  drain  way,  necessary  or  convenient  for  the  mining 
and  removal  of  said  coal  and  the  coal  under  coterminous  and 
neighboring  lands,  together  with  the  right  to  enter  upon  and 
under  said  land,  and  to  mine,  excavate  and  remove  all  of  said 
coal  and  remove  upon  and  under  said  land  the  coal  from  under 
adjacent,  coterminous  and  neighboring  lands,  and  also  the 
right  to  enter  upon  and  under  the  tract  of  land  hereinbefore 
described,  and  make  all  necessary  structures,  roads,  ways, 
excavations,  air  shafts,  drains,  drain  ways  and  openings  nec- 
essary and  convenient  for  the  mining  and  removal  of  said 
coal  and  the  coal  from  coterminous  and  neighboring  lands  to 
market. 

*'The  declaration  further  alleges  that  said  coal  and  mining 
rights  were,  by  various  deeds,  conveyed  to  the  Fairmont  Coal 

Company,  and  that  it  was,  on  the day  of ,  1902, 

the  owner  of  said  coal  and  mining  rights  and  privileges;  that 
the  said  farm  or  tract  of  land  was  owned  in  fee  and  used  and 
occupied  by  the  plaintiff  on  the  day  and  year  last  aforesaid^ 
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and  for  a  long  time  prior  thereto  as  a  home  and  farm;  that 
the  defendant  on  the  day  and  year  last  aforesaid,  and  prior 
thereto,  mined  and  removed  the  coal  under  the  said  tract  of 
land,  as  it  had  a  right  to  do,  leavinii:,  however,  large  blocks 
or  pillars  of  coal  as  a  means  of  support  to  the  overlying  sur- 
face of  said  tract  of  land;  that  on  the day  of , 

1902,  the  defendant,  well  knowing  the  premises,  by  its  agents 
and  servants  wholly  ignoring  the  right  of  the  plaintiff  in  that 
behalf,  did  wilfully  and  negligently  and  without  any  compen- 
sation therefor,  or  from  the  damages  arising  therefrom. 
mined  and  removed  all  of  the  said  blocks  or  pillars  of  coal 
left  as  aforesaid,  and  that  by  reason  of  the  mining  or  removal 
of  said  blocks  or  pillars  of  coal,  and  by  reason  of  the  failure 
of  the  defendant  to  provide  in  any  way  proper  or  sufficient 
support  for  the  overlying  surface  of  said  land,  the  said  land, 
or  a  large  portion  thereof,  was  caused  to  fall;  that  the  strata 
of  rock  overlying  said  coal  and  forming  a  part  of  the  said 
land  were  cracked,  broken  and  rent,  and  that  large  bodies  of 
it,  with  the  overlying  surface  fell  leaving  the  said  surface 
with  holes  and  sunken  places  of  such  great  size  and  depth  as 
to  render  it  unsafe  and  of  little  value  for  grazing  stock  or 
<;attle  or  other  farming  purposes;  that  fissures  of  great  depth, 
and  running  at  great  length  were  made  at  different  places  on 
said  land,  some  of  which  were  near  to  the  dwelling  house  of 
plaintiff,  passing  through  that  part  of  said  land  most  valua- 
ble for  cultivation,  and  all  the  water  percolating  said  land 
above  the  said  coal  removed  as  aforesaid,  and  all  the  springs 
And  other  courses  supplying  said  farm  were  diverted,  sunkeji 
and  wholly  destroyed. 

'^There  is  also  a  second  count  in  the  declaration  alleinng 
that  defendant  through  its  agents,  servants  and  employes  en- 
tered said  mine  under  the  said  premises  and  wrongfully  and 
wilfully,  and  without  any  compensation  therefor,  did  quarry 
large  quantities  of  valuable  building  stone  and  remove  the 
same  off  of  the  said  premises,  which  stone  were  of  the  value 
of  $200.00. 

"The  damages  claimed  in  the  conclusion  of  the  declaration 
are  $5,000.00. 

"The  defendant  has  entered  a  general  demurrer  to  the  dec- 
laration and  each  count. 
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'^The  questions  arising  upon  this  demurrer  are  the  only 
ones  now  before  the  court. 

"No  defects  in  the  second  count  have  been  suggested  by 
counsel  and  none  are  observed  by  the  court,  unless  it  be  that 
it  should  ]t)e  averred  that  the  stone  removed  belonged  to  the 
plaintiff.  It  is  possible  that  by  a  liberal  construction  this 
niay  be  inferred  from  the  general  averment  of  ownership  of 
the  land  (with  exceptions  named)  contained  in  the  first  part 
of  the  declaration.  It  was  probably  unnecessary  to  repeat 
this,  in  this  Court.  The  demurrer  to  the  second  count  may 
therefore  be  overruled. 

"The  serious,  and  in  fact,  only  important  question  in  this 
case  arises  upon  consideration  of  the  first  count.  No  objec- 
tions have  been  pointed  out  to  the  form  of  this  count.  The 
objection  insisted  upon  by  defendant  goes  to  the  right  of  ac- 
tion. If  the  defendant's  contention  be  correct  the  facts 
stated  in  the  first  count  do  not  constitute  a  cause  of  action, 
even  if  formally  pleaded. 

"I  may  add,  in  passing  upon  this  count,  that  the  declara- 
tion should,  in  addition  to  the  formal  commencement  and 
conclusion,  contain  four  parts,  to-wit: 

"First,  A  statement  of  the  interests  and  relative  rights  of 
the  parties. 

"Second,  The  duties  which  the  defendant  owed  the  plain- 
tiff. 

"Third,  A  breach  of  duty  on  the  part  of  the  defendant, 
and, 

"Fourth,  The  damages  \^hich  resulted  to  the  plaintiff  by 
reason  of  this  breach  of  duty. 

"This  declaration  does  contain  a  very  full  statement  of  the 
rights  of  the  parties.  It  avers  that  the  plaintiff  owned  the 
land,  except  the  coal  and  mining  rights  and  privileges  nam- 
ed; that  this  coal  and  mining  rights  belonged  to  the  defend- 
ant; that  plaintiff  was  in  possession  using  and  occupying  the 
land  as  a  home  and  a  farm;  that  the  defendant  mined  and  re- 
moved coal  under  said  land  as  it  had  the  right  to  do. 

"The  declaration  does  not,  however,  in  specific  terms,  de- 
clare what  are  the  duties  as  claimed  by  the  plaintiff  imposed 
upon  the  defendant  in  the  premises.  The  pleader  simply 
avers  that  the  defendant  mined  and  removed  coal  under  the 
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land,  leaving,  however,  large  blocks  or  pillars  of  coal  as  a 
means  of  support  to  the  overlying  surface,  and  then  alleges 
that  the  defendant,  by  its  agents  and  servants,  wholly  ignor- 
ing the  rights  of  the  plaintiiOf  in  the  behalf  did  wilfulb^  ^^ 
negligently,  and  without  any  compensation  therefor,  or  for 
the  damages  arising  therefrom,  mine  and  remove  all  of  the 
said  blocks  or  pillars  of  coal,  left  as  aforesaid,  and  that  by 
reason  of  the  mining  and  removal  of  said  blocks  or  pillars  of 
coal,  and  the  failure  of  defendant  to  provide  in  any  wny 
proper  or  sufficient  support  for  the  overlying  surface  the 
land  was  caused  to  fall,  etc.  Now  it  will  not  be  contended,  I 
apprehend,  that  these  blocks  and  pillars  of  coal  did  not  be- 
long to  the  defendant,  nor  that  it  did  not  have  the  right  to 
remove  them.  All  that  can  be  claimed  is  that  if  all  the  coal 
be  removed  some  sufficient  support  would  have  to  be  pro- 
vided in  its  stead.  At  most,  all  that  could  be  required  of  tlie 
defendant  in  this  respect  would  be  to  furnish  a  sufficient  sup- 
port for  the  overlying  surface.  The  declaration  is  somewhat 
confusing  and  uncertain  on  this  point.  But  if  I  am  correct 
in  the  views  hereinafter  stated,  this  is  immaterial.* 

"The  demurrer  is  to  the  whole  count,  and  the  court  most 
consider  whether  or  not  the  count  contains  any  matter  which 
will  sustain  the  action. 

"In  investigating  this  subject  the  character  of  the  transac- 
tion should  be  kept  in  mind.  The  plaintiff  of  his  own  will 
sold  and  conveyed  this  coal  with  the  express  privilege  of  re- 
moving all  of  it.  The  plaintiff  knew  when  he  sold  the  coal 
that  its  removal  was  contemplated,  and  consented  thereto  in 
language  which  admits  of  no  doubtful  meaning.  He  also 
knew  that  when  all  the  coal  should  be  removed  that  the  over- 
lying surface  would  sink  unless  supported.  He,  by  clear 
and  unequivocal  language  granted  a  privilege  which  would 
necessarily  injure  him.  Why  did  he  grant  this  privilege? 
Was  the  contemplated  injury  to  the  surface  a  part  of  the 
consideration  of  the  grant?  Or  was  there  an  implied  con- 
tract that  compensation  would  be  made  for  the  injury?  The 
deed  itself  is  silent  on  this  subject.  Which  is  the  more  rea- 
sonable theory?  Why  shall  not  the  defendant  have  without 
additional  compensation,  what  the  plaintiff  has  sold  and  con- 
veyed and  agreed  it  shall  have?    There  being  no  ambiguity 
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in  this  contract  why  should  the  court  look  beyond  it  for  a 
meaning?  Why  shall  it  not  be  permitted  to  speak  for  itself? 
"A  person  who  owns  the  entire  estate  may  sell  and  convey 
any  part  of  it.  It  may  be  divided  horizontally,  perpendicu- 
larly, or  in  any  manner  according  to  the  will  of  the  owner. 
It  is  a  mere  matter  of  contract.  The  plaintiff  owning  the 
entire  estate  had  the  unquestioned  right  to  sell  and  convey 
this  coal  with  necessary  and  convenient  mining  rights.  He 
did  this.  Why  is  not  the  transaction  closed?  It  certainly  is 
unless  there  is  an  additional  implied  contract  or  the  courts 
shall  extend  and  add  burdens  not  included  in  the  deed.  It  is 
insisted  by  the  plaintiff  that  the  owner  of  the  coal  must  bear 
this  additional  burden  because  it  proposed  to  remove  the  coal 
and  that  its  removal  will  injury  the  overlying  surface  janless 
supported.  Was  not  this  as  well  understood  before  the  deed 
was  made  as  afterwards?  The  plaintiff  parted  with  his  title 
to  the  coal  and  granted  the  right  to  have  it  removed  upon 
terms  satisfactory  to  himself.  He  could  easily  have  required 
the  grantee  to  furnish  support  for  the  surface  when  the  coal 
should  be  removed.  He  owned  the  natural  support  of  the 
surface,  and  sold  it  and  granted  the  right  to  remove  it,  and 
now  asks  that  before  this  natural  support  is  removed  some 
other  must  be  provided  by  the  purchasher.  It  is  conceded 
that  the  defendant  takes  under  its  deed  all  the  coal,  and  has 
the  right  to  remove  it,  that  is,  it  is  the  owner  of  all,  but  it  is 
said  it  cannot  use  it  (for  it  is  of  no  possible  use  to  defendant 
without  being  removed)  without  providing  some  means  by 
which  the  overlying  surface  will  not  be  disturbed.  On  the 
other  hand  it  is  insisted  by  the  defendant  that  when  the 
plaintiff  sold  this  coal,  including  the  right  of  removal,  that 
he  must  have  known  that  its  removal  would  injure  the  surface 
unless  supported,  and  that  as  a  man  of  ordinary  prudence  and 
business  capacity  he  protected  himself  and  received  ample 
remuneration  for  this  injury  in  the  purchase  price, — that  the 
consideration  paid  included  the  value  of  the  coal,  and  the  in- 
jury which  would  be  done  to  the  residue  of  the  estate  by  its 
removal.  Of  course  the  mere  fact  that  a  person  is  the  ven- 
dee of  another  does  not  get  him  a  license  to  wantonly  inure 
his  vendor.  It  is  simply  a  question  whether  the  injury  com- 
plained of  was  anticipated  before  the  conveyance,  and  taken 
into  consideration  and  compensated  for  in  the  consideration 
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paid  by  the  purchaser.  When  the  contract  is  silent  upon 
this  point  is  there  any  reason  why  a  contract  for  the  sale  of 
minerals  should  be  construed  by  rules  entirely  different  from 
the  rules  of  construction  applicable  to  other  contracts!  It  is 
a  rule  without  any  exception  (unless  the  class  of  contracts 
under  consideration  constitutes  exceptions)  that  when  a  per- 
son sells  a  thing  with  the  right  to  remove  it,  or  the  right  to 
occupy  and  use  it,  that  he  is  conclusively  presumed,  in  the 
absence  of  a  contract  to  the  contrary,  to  have  included  in  the 
consideration  not  only  the  value  of  the  thing  sold,  but  com- 
pensation for  the  inconvenience  and  injuries  which  will  nec- 
essarily result  by  its  removal  or  occupation.  Many  illustra- 
tions might  be  given,  such  as  the  sale  of  growing  croijs,  fruit 
on  the  trees;  wool  on  the  back  of  the  sheep;  trees  standing 
in  the  forest.  Many  logs  of  timber  are  sold  from  the  stand- 
ing trees,  with  the  right  to  cut  and  remove,  and  no  one  would 
think  of  asking  compensation  for  the  residue  of  the  trees  be- 
fore removing  the  logs,  although  the  removal  of  the  logs 
would  destroy  the  trees.  In  such  case,  evidently  the  person 
selling  the  logs  would  take  this  into  consideration  when  fixing 
the  price  of  the  logs.  A  farmer  may  sell  that  part  of  his 
farm  most  useful  to  him  in  furnishing  an  outlet  to  the  public 
road,  making  access  to  the  highway  inconvenient.  He  may 
sell  the  portion  containing  water  and  seriously  lessen  the 
value  of  the  residue,  but  these  things  are  all  presumed  to  be 
taken  into  consideration  when  the  sales  are  made.  The  build- 
ing of  a  railroad  through  a  piece  of  land  may  damage  the 
part  not  taken.  This  is  always  considered  when  fixing  the 
price  of  the  right  of  way,  whether  by  private  sale  or  con- 
demnation. Why  should  a  different  rule  prevail  when  a  con- 
tract is  for  the  sale  of  mineral  below  the  surface? 

"The  English  rule  as  tersely  stated  by  Baron  Parke  in  the 
case  of  IlarvU  v.  Rydmg^  5  M.  &  W.  59,  in  the  following 
language:  *I  do  not  mean  to  say  that  all  the  coal  does  not 
belong  to  the  defendants,  but  they  cannot  get  it  without  leav- 
ing suflSicient  support.' 

"This  rule  thus  suggested,  when  carried  to  its  ultimate 
and  logical  conclusion  means  that  a  sufficient  support  must  be 
left  even  if  it  take  all  the  coal.  The  Supreme  Court  of  Penn- 
sylvania has  frankly  stated  the  rule  to  be: 

"  'Where  there  has  been  a  horizontal  division  of  land  the 
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owner  of  the  subjacent  estate,  coal  or  mineral,  owes  to  the 
superincumbent  owner  a  right  of  support.  This  is  an  abso- 
lute right  arising  out  of  the  ownership  of  the  surface.  Good 
or  bad  mining  in  no  way  aflfects  the  responsibility;  what  the 
surface  owner  has  a  right  to  demand  is  sufficient  support, 
even  if  to  that  end  it  be  necessary  to  leave  every  pound  of 
coal  untouched  under  his  land.'  Noonnn  v.  Pardee^  200  Pa. 
State  Rep.  474. 

*'The  reason  given  by  the  English  courts  for  the  rule  under 
consideration,  is  that  there  are  two  separate  estates,  one  be- 
longing to  the  owner  of  the  mineral  and  the  other  to 
the  owner  of  the  surface;  that  each  has  the  right  to  use 
his  own — the  owner  of  the  surface  to  occupy  the  surface 
and  the  owner  of  the  minerals  to  mine  them,  but  each  must 
so  use  his  property  as  not  to  interfere  with  the  other,  in  ac- 
cordance with  the  well  recognized  maxim  of  the  law.  'Enjoy 
your  own  property  in  such  a  manner  as  not  to  injure  that  of 
another  person. '  Truly  this  is  a  just  and  equitable  maxim. 
It  is  the  Golden  Rule  of  the  law.  But  no  one  should  be  per- 
mitted to  use  it  as  a  cloak  to  cover  wrong.  Certainly  the 
person  who  owns  the  entire  estate  may  sell  a  part  of  it,  and 
also  a  privilege  to  be  exercised  in  connection  with  the  part 
sold,  which  will  injure  the  part  retained  by  him.  It  would 
be  manifestly  unjust  for  the  i)erson  who  has  made  a  contract 
of  this  kind,  and  received  the  compensation  for  the  injury, 
to  be  permitted  to  invoke  this  righteous  maxim  to  aid  him  in 
committing  a  fraud.  I  understand  this  maxim  can  only  be 
properly  applied  to  'Restrict  the  enjoyment  of  property,  and 
to  regulate  in  some  measure  the  conduct  of  individuals  by 
enforcing  compensation  for  injuries  wrongfully  occasioned  by 
a  violation  of  the  principles  which  it  involves,  a  principle 
which  is  obviously  based  in  justice,  and  essential  to  the 
I)eace,  order  and  well  being  of  the  community.'  Broome  on 
Legal  Maxims,  289.  I  do  not  understand  that  it  applies  to 
injuries  done  to  property  by  authority  of  the  owner  for  a 
compensation.  The  compensation  for  the  injury  is  a  proper 
matter  of  contract  between  the  parties,  and  there  is  no  reason 
why  the  injured  party  may  not  receive  satisfaction  by  con- 
tract as  well  as  by  the  verdict  of  a  jury.  In  order  to  avoid 
the  force  of  this  reasoning  it  has  been  held  that  in  such  con- 
veyances all  the  estate  is  not  granted  with  the  minerals — that 
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pnlma  far! (I  enough  is  reserved  by  implication  for  support 
of  the  overlying  surface.  Baron  Parke  admits  that  the  title 
to  minerals  passes  by  the  deed,  but  says  that  grantee  cannot 
take  them  without  providing  support  for  the  surface,  but 
Chief  Justice  Campbell  lays  down  the  rule  in  Humvhr^i(>i  v. 
Brogchn^  12  Q.  B.  730,  that  the  presumption  is,  in  the  al> 
sence  of  express  words  waiving  or  qualifying  the  right  that 
the  surface  must  be  protected  with  the  natural  supix>rt  which 
it  possessed  before  the  demise.  Which  means,  I  take  it.  that 
enough  of  the  minerals  are  reserved  for  that  purpose.  I 
cannot  assent  to  this  proposition.  This  rule,  taken  in  con- 
nection with  the  other  one  propounded  by  the  same  court 
that  sufficient  of  the  minerals  must  be  left,  no  matter  how 
much,  to  support  the  surface,  involves  the  absuixl  proposition 
that  a  person  who  owns  the  entire  estate  may  convey  without 
limitation  or  qualification  all  the  coal,  with  the  right  to  re- 
move it,  and  yet  the  deed  contain  the  presumption  that  a 
portion  of  the  coal  is  reserved,  and  further,  that  the  coal  re- 
served may  amount  to  the  whole  of  the  estate  granted  that 
the  purchaser  in  fact  takes  nothing.  It  seems  to  me  that  this 
is  a  rediictlo  ad  ahs^irduvi.  Why  not  assume,  at  least  jyrhnn 
facla^  that  the  deed  is  correct;  that  it  means  just  what  it 
says  w  hen  there  is  no  ambiguity?  When  a  deed  on  its  face  by 
plain  and  apt  words  conveys  all  the  coal,  why  should  the 
courts  say  there  is  an  implied  reservation  of  part  or  i)erhaps 
of  all  of  it,  and  that  less  than  the  whole,  or  in  some  cases 
nothing,  is  conveyed  ?  The  owner  of  property  about  to  part 
with  the  title  is  at  liberty  to  prescribe  the  terms  and  condi- 
tions on  w^hich  he  will  do  it.  The  intention  of  the  parties  is 
presumed  to  be  expressed  by  the  language  of  the  deed  itself. 
If  no  reservations  or  exceptions  are  found  in  the  deed  none 
should  be  presumed.  The  deed  as  the  witness  to  the  contract 
between  the  parties  should  speak  the  truth,  the  whole  truth 
and  nothing  but  the  truth. 

''The  rule  for  the  construction  of  deeds  prescribed  by  our 
statute  is: 

''  'Every  such  deed  conveying  lands,  shall,  unless  an  ex- 
ception be  made  therein,  be  construed  to  include  all  the 
estate,  right,  title  and  interest,  whatever,  both  at  law  and  in 
equity  of  the  grantor  in  such  lands."  Code,  chapter  72,  sec- 
tion 2. 
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''Again,  some  of  the  courts  uphold  the  rule  on  the  princi- 
ples applied  in  the  cases  prohibiting  one  owner  of  land  from 
making  an  excavation  so  near  the  adjoining  lands  of  another 
that  the  soil  of  the  latter  breaks  away.  This  illustration  is 
not  an  apt  one.  Ordinarily,  in  the  cases  where  lateral  sup- 
port is  required  there  are  no  contractual  relations  between 
the  parties.  Even  when  they  sustain  the  relation  of  vendor 
and  vendee  toward  each  other  the  excavations  are  not  con- 
templated by  the  nature  of  the  transaction.  But  in  the  sale 
of  coal  the  removal  is  not  only  contemplated  but  expressly 
authorized.  Lord  Campbell  in  delivering  the  opinion  in  the 
case  of  Humphreys  \,  Brogda)i^  12  Q.  B.  739,  cites  as  author- 
ity supporting  his  opinion,  the  case  when  a  person  purchases 
one  story  of  a  building  containing  tw^o  or  more  stories.  He 
says: 

"  'Where  a  house  is  divided  into  different  floors  or  stories, 
each  floor  belonging  to  a  different  owner,  which  frequently 
happens  in  the  city  of  Edinburg,  the  proprietor  of  the 
ground  floor  is  bound  merely  by  the  nature  and  condition  of 
his  property  without  any  servitude,  not  only  to  bear  the 
weight  of  the  upper  story,  but  to  repair  his  own  property 
that  it  may  be  capable  of  bearing  that  weight.  The  propri- 
etor of  the  ground  story  is  obliged  to  uphold  for  the  support 
of  the  upper,  and  the  owner  of  the  upper  must  uphold  that 
as  a  roof  or  cover  to  the  lower.'  32  Am.  Rep.  112.  The 
conclusion  reached  by  the  learned  chief  justice  is  erroneous 
because  his  premises  are  wrong.  He  assumes  that  the  cases 
are  similar.  A  moment's  reflection  will  convince  any  one 
that  they  are  dissimilar  in  a  very  material  point.  The  story 
of  the  building,  whether  the  low^er  or  top  one,  is  sold  and 
bought  to  be  used  ixi  place.  This  is  apparent  from  the  very 
nature  of  the  transaction;  but  in  the  case  of  the  sale  of  coal 
the  opposite  is  true.  It  cannot  be  used  in  place.  In  the  case 
at  bar  nothing  is  left  to  presumptions.  The  deed  expressly 
g^rants  the  right  to  remove  it. 

*'It  is  conceded  that  the  grantor  might  waive  the  right  to 
support  of  the  surface,  and  where  that  is  done  there  can  be 
no  recovery  for  injuries  caused  by  the  subsidence  of  the  soil. 
It  is  insisted  by  the  defendant  that  the  language  used  in  the 
deed  in  controversy  is  equivalent  to  a  waiver.  It  is  true  that 
in  this  deed  there  is  not  only  a  grant  of  the  coal,  but  also  an 
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express  grant  of  the  right  to  remove  WZ  of  t^.'  It  may  be 
that  this  grant  of  the  right  of  removal  adds  nothing  to  the 
legal  effect  of  the  deed  except  to  make  the  general  grant 
more  emphatic.  Taking  the  entire  granting  clause  of  the 
deed  together  there  can  be  no  doubt  as  to  the  intention  of  the 
parties.  I  rest  the  case  on  the  fact  that  plaintiff  by  his  deed 
conveyed  the  coal  with  the  right  to  remove  all  of  it.  There 
is  no  limitation  to  or  qualification  of  the  estate  granted,  nor 
is  there  anything  in  the  deed  to  indicate  an  intention  to  limit 
or  restrict  the  right  to  remove  the  coal.  Then,  the  plaintiff 
was  the  owner  of  the  entire  estate,  and  when  parting  with 
the  title  to  the  whole  or  any  part  of  it  could  do  so  on  terms 
and  conditions  to  be  agreed  to  by  him.  He  was  fully  aware  of 
the  injury  that  might  naturally  and  reasonably  be  expected 
to  result  from  the  removal  of  the  coal,  and  yet  he  expressly 
authorized  its  removal.  Under  these  circumstances  it  !«•  proper 
to  assume  that  the  price  paid  for  the  coal  and  the  mining 
rights  granted,  was  fixed  with  reference  to  the  nature,  extent 
and  effects  of  the  rights  conveyed.  There  is  no  ambiguity 
in  the  terms  of  the  grant,  and  there  is  no  reason  to  telieve 
that  the  grantor  did  not  fully  understand  them,  or  w^hat  was 
the  effect  of  the  deed,  delil^erately  made  by  him. 

'*It  may  be  that  it  wjisan  improvident  contract;  but  courts 
cannot  make  contracts  for  people;  they  can  only  construe  the 
contract  made  by  the  parties.  I  cannot  construe  this  contract 
to  mean  that  the  parties  intended  that  the  plaintiff  should  sell 
his  coal,  receive  the  pay  for  it,  and  keep  both  the  coal  and 
the  money.  This  would  certainly  be  a  perversion  of  the 
homely  old  proverb  that  you  'Cannot  eat  your  cake  and  keep 
it."  Nor  can  I  reach  the  conclusion  by  any  fair  construction 
of  the  language  employed  by  parties  in  the  deed  that  any  ad- 
ditional burden  was  to  be  placed  on  the  grantee  before  enjoy- 
ing his  property  than  those  named  in  the  deed.  This  would 
l)e  inserting  in  the  deed  new  conditions.  I  am  clearly  of 
opinion  that  the  courts  hereinbefore  referred  to  have  wholly 
disregarded  the  well  established  rules  of  construction  applied 
in  construing  all  other  contracts.  It  is  a  rule  as  I  understand 
the  law  of  universal  application,  that  where  there  is  no  ambi- 
guity in  the  language  of  a  deed  it  should  be  construed  accord- 
ing to  its  legal  effect  to  be  gathered  from  its  face.  5  Grat* 
141. 
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*'But  if  these  cases  are  to  be  followed  a  different  rule  is  to 
prevail  in  construing  deeds  conveying  minerals.  We  must 
according  to  these  decisions,  presume  that  a  part  of  the  thing 
conveyed  was  intended  to  be  reserved,  notwithstanding  the 
conveyance  is  without  qualification  or  limitation,  or  any  ex- 
pressions in  any  part  of  the  deed  indicating  that  the  parties 
intended  anything  but  an  absolute  grant. 

"I  wish  to  be  clearly  understood,  and  hence  at  the  risk  of 
becoming  tiresome  by  unnecessary  repetitions  will  add  that  I 
do  not  mean  to  intimate  that  the  person  who  owns  the  entire 
estate  and  sells  the  subjacent  strata  of  any  kind  should  give 
away  the  surface  or  waive  damages  thereto  without  compen- 
sation. What  I  .mean  is  that  all  such  questions  should  be 
settled  at  the  time  these  strata  are  sold,  and  that  courts 
should  presume  they  were  so  settled  unless  a  contrary  inten- 
tion appears  on  the  face  of  the  deed.  The  removal  of  sub- 
strata is  a  matter  of  too  much  importance,  and  effects  too 
largely  the  residue  of  the  estate,  not  to  enter  into  the  con- 
tract or  to  be  left  to  doubtful  and  uncertain  implications  of 
law.  Of  course  the  rule  of  law  which  applies  to  coal  must 
apply  to  fire-clay,  potter's  clay,  iron  ore  and  all  subjacent 
minerals.  The  thing  sold  and  to  be  removed  may  be  of  very 
small  value  as  compared  with  the  overlying  surface,  and  as  a 
consequence  the  owner  would  want  to  sell  only  so  much  as 
could  be  removed  or  taken  away  without  disturbing  the  sur- 
face, on  the  other  hand,  the  thing  sold  may  be  of  so  much 
more  value  than  the  surface  that  the  owner  would  be  willing 
to  sell  and  authorize  the  removal  of  all  without  reference  to 
the  soil.  He  might  not  wish  to  retain  coal  which  he  could 
sell  at  $100.00  per  acre  to  support  surface  worth  $5.00  per 
acre. 

**Many  examples  may  be  found;  coal  removed  from  the 
same  opening,  and  when  the  coal  is  of  the  same  value,  yet 
there  may  be  immense  difference  in  the  value  of  the  overly- 
ing surface.  Then,  again,  in  many  places  are  found  several 
veins  of  coal  overlying  each  other;  when  the  owner  of  all  of 
them  sells  the  lower  vein  and  retains  the  others  he  is  inter- 
ested not  only  in  protecting  the  soil  but  the  intervening  strata 
as  well.  Many  other  illustrations  might  be  given  but  these 
are  sufficient  to  illustrate  my  idea  and  to  show  that  in  all 
sales  of  minerals  the  question  of  injury  to  the  lands  not  con- 
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veyed  is  of  so  much  importance  that  courts  should  not  assume 
that  it  was  not  considered  and  made  part  of  the  consideration 
of  the  deed.  In  mining  coal  perhaps  from  35  to  50  per  cent 
of  the  entire  vein  would  have  to  be  left  in  the  land  by  wiy 
of  ribs  and  pillars,  unused,  to  form  surface  support.  Thi< 
would  depend  to  some  extent  upon  the  depth  of  the  coal  1^- 
low  the  surface  and  the  nature  and  condition  of  the  interven- 
ing rocks  if  any.  These  pillars  and  ribs  would  l:)e  of  no  pos- 
sible use  to  any  one  except  to  the  owner  of  the  overlying 
surface.  Now  whether  all  this  coal  is  to  be  bought  and  re- 
moved, or  only  a  part  of  it,  and  the  residue  to  l3e  kept  by  the 
owner  for  the  benefit  of  his  other  estate,  are  proper  subjects 
of  contract,  and  the  contract  must  be  expressed  in  the  deed. 
When  the  deed  shows  clearly  on  its  face  that  all  the  coal  was 
sold,  and  especially  where  there  is  a  clause  giving  the  right 
to  remove  all  of  it,  I  cannot  think  the  courts  have  any  ri^i 
to  say  that  the  deed  does  not  ?>rw?/^./ac'wz  mean  what  it  says. 
This  would  be  to  construe  out  of  the  deed,  after  it  was  made 
and  delivered  from  35  to  50  per  cent,  of  what  clearly  passes 
by  its  express  terms.  For  it  is  a  matter  of  common  informi- 
tion,  known  to  all  who  have  paid  any  attention  to  minio^ 
that  in  coal  mines  the  coal  will  have  to  remain  in  place  as  a 
support,  or  the  surface  be  permitted  to  subside.  Permanent 
artificial  support  would  cost  more  than  the  coal  is  worth  in 
most  cases.  So  it  is  a  question  of  leaving  something  like 
one-half  the  coal  in  the  mine  or  removing  all  and  permitting 
the  overlying  surface  to  adjust  itself  to  a  new  bed.  And 
this,  I  again  repeat,  should  be  left  for  the  parties  to  deter- 
mine by  their  contract.  If  the  owner  of  the  coal  wishes  to 
keep  half  of  it  as  a  support  for  the  surface  he  has  a  i>erfect 
right  to  do  so,  and  if  he  wishes  to  sell  all  and  permit  all  to  lie 
removed  he  may  also  do  that.  When  he  has  made  his  con- 
tract m  accordance  with  his  own  will  and  reduced  it  to  writing 
the  courts  may  declare  the  legal  effect  of  the  writing  but  can- 
not change  it." 

In  9  Cyc.  577,  it  is  said:  ''The  law  furnishes  certain  rules 
for  the  construction  of  written  contracts  for  the  purpose  of 
ascertaining  from  the  language  the  manner  and  extent  to 
which  the  parties  intended  to  be  bound  and  that  rule  ought 
to  be  applied  with  consistency  and  uniformity;  and  it  is  not 
proper  for  a  court  to  vary,  change  or  withhold  their  applica- 
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tion;"  citing  Johnson  County  v.  Wood^  84  Mo.  489;  Heady 
V.  Building  Association^  26  S.  W.  468  (Tex.)  It  is  further 
said  on  the  same  page,  9  Cyc:  "The  first  and  main  rule  of 
construction  is  that  the  intent  of  the  parties  as  expressed  in 
the  words  they  have  used  must  govern.  Greater  regard 
should  be  had  to  the  clear  intent  of  the  parties  than  to  any 
particular  words  which  they  may  have  used  in  the  expression 
of  their  intent.  If  the  words  clearly  show  the  intention  there 
is  no  need  for  applying  any  technical  rules  of  construction, 
for  where  there  is  no  doubt  there  is  no  room  for  construc- 
tion." And  cases  there  cited.  And  same  volume  587,  'It 
is  not  the  province  of  a  court  to  change  the  terras  of  a 
contract  which  has  been  entered  into,  even  though  it  may  be 
a  harsh  and  unreasonable  one.  Nor  will  the  dictates  of  equity 
be  followed  if  by  d©ing  so  the  terms  of  a  contract  are  ignor- 
ed; for  the  folly  or  wisdom  of  a  contract  is  not  for  the  court 
to  pass  upon.  Its  terms,  however  onerous  they  may  be, 
must  be  enforced  if  such  is  the  clear  meaning  of  the  language 
used  and  intention  of  the  parties  using  that  language. "  Citing 
Larguier  v.  White^  29  La.  Ann.  156,  where  it  is  held:  "The 
stipulations  made  by  the  parties  in  their  contract  are  the  law 
to  them,  and  to  their  assigns  under  the  contracts,  except  when 
such  stipulations  are  in  contravention  of  the  public  law  or 
good  morals."  The  deed  set  out  in  plaintiff's  declaration 
gives  to  the  grantee  and  his  assigns,  in  as  clear  and  distinct 
terms  as  the  English  language  could  well  express,  the  ''Right 
to  enter  upon  and  under  said  land  and  to  mine,  excavate  and 
remove  all  said  coal."  In  Garrington  v.  Ooddir)^  13  Grat. 
587,  it  is  held:  "If  it  is  doubtful  on  the  face  of  the  deed 
whether  one  or  both  of  the  parcels  were  intended  to  be  con- 
veyed, the  deed  will  be  construed  most  strictly  against  the 
grantor  and  so  as  to  give  it  effect,  rather  than  that  it  should 
be  void  for  uncertainty."  And  in  Allemong  v.  Gray^  92  Va. 
216,  it  is  held  that  where:  "If  the  words  and  provisions  are 
doubtful  they  are  to  be  taken  most  strictly  against  the  grant- 
or." And  in  Lagorio  v.  Dozier^  91  Va.  492,  it  is  held:  "A 
deed  should  be  so  construed  as  to  give  effect  to  the  true  in- 
tent of  the  parties,  as  expressed  in  the  deed,  considered  in 
all  its  parts,  and  construing  the  language  used  according  to 
its  common  and  usual  acceptation."  And  in  Gihhoney  v. 
Fitzsimmons,  45  W.  Va.  334,  (syl.  pt.  1),  "The  legitimate 
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purpose  of  all  construction  of  instruments  in  writin^r  is  to 
ascertain  the  intention  of  the  party  or  parties  makin£r  the 
same  and  when  this  is  determined  effect  will  be  ^ven  thereto 
unless  to  do  so  will  violate  some  established  rule  of  proper- 
ty." And  in  ffurst  v.  Burst,  7  W.  Va.  341,  it  is  held  that 
parol  evidence  as  to  the  actions  or  declarations  of  the  parties 
at  the  time  of  the  execution  of  the  deed  or  afterwards  are 
inadmissible  and  incompetent  to  enlarge,  restrain,  explain  or 
alter  the  intention  of  the  grantor  or  grantee,  ''As  expre^ed 
in  the  deed  or  to  vary  the  legal  effect  thereof  as  clearly  man- 
ifested by  the  deed  itself."  McDougal  v.  Mxisgrave^  46  W. 
Va.  509;  and  in  Long  v.  Perine,  41  W.  Va.  314,  (syl.  pt.  2), 
it  is  held:  "Where  there  is  no  ambiguity  in  a  written  con- 
tract, oral  evidence  is  not  admissible  to  explain  it,  as  it  speaks 
for  itself."  And  in  9  Cyc.  590,  treating  of  the  constructioD 
of  a  deed  by  the  parties  thereto  being  adopted  by  the  court 
in  giving  effect  to  its  provisions,  says:  ''The  rule  above 
stated  does  not  apply,  however,  where  the  meaning  of  the 
terms  used  is  clear.  In  such  a  case  the  fact  that  the  parties 
have  themselves,  by  their  subsequent  conduct  or  otherwise, 
placed  an  erroneous  construction  upon  them  will  not  prevent 
the  court  from  giving  the  true  construction."  And  cases 
there  cited. 

We  agree  with  the  conclusion  reached  by  the  learned  judge  in 
what  we  have  above  quoted  from  his  opinion,  and  with  much  of 
the  reasoning  upon  which  it  is  based.  We  do  not,  however, 
fully  agree  with  all  that  is  said  in  his  opinion.  We  do  not 
agree  that  the  additional  grant  contained  in  the  deed  of  the 
right  to  enter  upon  and  under  said  land  and  to  mine,  exca- 
vate and  remove  all  of  said  coal  adds  nothing  to  the  legal 
effect  of  the  deed,  or  that  it  is  merely  emphasis  to  the  general 
grant,  as  intimated  by  him.  It  seems  to  us  that  this  addi- 
tional grant  has  a  distinct  and  material  office  to  perform  and 
that  force  and  effect  must  be  given  thereto  in  the  construction 
of  this  deed.  In  the  construction  of  a  deed,  effect  must  be 
given  to  every  part  and  every  word  therein  contained  if  pos- 
sible to  do  so. 

We  in  no  sense  question  the  doctrine  or  right  of  subjacent 
support  in  a  case  where  the  surface  and  subjacent  estate  are 
owned  by  different  persons  and  the  right  of  support  has 
in  no  way  been  parted  with  or  waived  by  the  surface  owner. 
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In  case  at  bar  there  is  no  ambiguity  in  the  language  of  the 
deed,  and  taking  the  words  used  in  their  common  acceptation 
they  have  but  one  meaning,  and  therefore  there  is  no  room 
for  construction.  The  reservation  of  the  three  acres  in  the 
deed  is  in  such  language  as  to  emphasize  the  intention  of  the 
parties  that  all  and  not  a  part  only  of  the  coal  should  be  re- 
moved from  the  land  not  so  reserved,  as  it  plainly  provides 
for  the  protection  of  the  three  acres,  only  granting  '*The 
right  of  way  through  said  reservation  for  a  road,  air  course 
and  drainway,  necessary  or  convenient  for  the  mining  and 
removal  of  said  coal,  and  the  coal  under  coterminous  and 
neighboring  lands." 

It  is  contended  by  counsel  for  plaintiff  in  error  that  it  is  a 
question  of  public  i)olicy  and  says  that  ''West  Virginia  is  not 
altogether  silent  on  this  question."  Citing  section  7,  chapter 
79,  Code,  which  provides:  ''No  owner  or  tenant  of  any  land 
containing  coal  shall  open,  or  sink,  or  dig,  excavate  or  work 
in  any  coal  mine  or  shaft,  on  such  land,  within  five  feet  of 
the  line  dividing  said  land  from  that  of  another  person  or 
persons,  without  the  consent,  in  writing,  of  every  person  in- 
terested in,  or  having  title  to,  such  adjoining  lands,  in  pos- 
session, reversion  or  remainder,  or  of  the  guardians  of  any 
such  persons  as  may  be  infants;''  with  a  penalty  attached  for 
any  violation  thereof,  to  be  recovered  by  the  party  injured. 
This  is  a  provision  for  the  protection  of  lateral  support  of  co- 
terminous owners  between  whom  there  are  no  contractual 
relations  and  the  statute  cited  recognizes  on  its  face  that  it  is 
a  matter  of  contract  between  the  parties  interested;  but,  the 
law  makers  did  not  presume  to  legislate  concerning  subjacent 
support,  recognizing  the  well  established  fact  that  the  owner 
of  the  whole  estate  in  fee,  has  unlimited  control  thereof,  from 
the  center  of  the  earth  to  the  surface,  and  if  he  could  himself 
by  mining  or  other  means  cause  the  subsidence  of  the  w^hole 
or  any  part  of  the  surface  not  within  five  feet  of  his  exterior 
line  he  could  by  contract  grant  that  right  to  another,  and  this 
is  a  fact  conceded,  as  well  in  the  English  and  American  States 
cases  cited,  as  by  counsel  for  plaintiff  in  error. 

It  appears  from  the  record  that  the  plaintiff  waived  his 
second  count  and  declined  to  amend  the  first  count,  the  de- 
murrer to  which  was  sustained  by  the  court  because  "It 
seeks  to  recover  damages  from  the  defendant  for  having  done 
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what  the  deed  upon  which  the  action  is  based,  clearly  and  un- 
equivocally authorized  the  defendant  to  do.'' 

The  reasons  for  our  decision  in  this  case  are  more  elabo- 
rately set  out  in  an  opinion  filed  by  Judge  Cox,  which  ap- 
pears below,  and  in  which  all  the  members  of  the  Court  con- 
cur, except  Judge  Poffexbarger,  who  dissents  from  the 
decision. 

There  is  no  error  in  the  jud^^ent  and  the  same  is  affirmed. 

Cox,  Judge,  {ca?ic'urrutg:) 

I  concur  in  the  conclusion  reached  by  this  Court  in  this 
case.  I  have  no  quarrel  with  the  doctrine  or  right  of  sub- 
jacent support,  when  it  has  not  l3een  parted  with,  applicable 
where  the  surface  and  subjacent  estate  in  the  same  land  are 
owned  by  different  persons.  I  do  not  condemn  or  question 
what  I  deem  the  best  considered  cases  and  text-books  expound- 
ing this  doctrine.  Owing  to  these  facts,  and  to  the  very 
great  importance  of  this  case,  I  have  concluded  to  prepare 
this  opinion. 

This  case  is  on  a  writ  of  error  to  the  judgment  of  the  cir- 
cuit court,  sustaining  a  demurrer  to  the  declaration  and  dis- 
missing the  action.  It  appears  from  the  averments  of  the 
declaration,  which  for  the  purposes  of  demurrer  must  be  taken 
as  true,  that  plaintiff,  Griffin,  being  the  owner  in  fee  of 
68.89  acres  of  land  in  Harrison  county  underlaid  with  coal, 
sold  and  conveyed  the  coal  (except  3  acres  thereof)  to  Cam- 
den, with  the  following  mining  rights  and  privileges:  ''The 
party  of  the  second  part  and  his  assigns  is  to  have  the  right 
of  way  through  said  reservation  for  a  road,  air-course  and 
drain  way  necessary  or  convenient  for  the  mining  and  re- 
moval of  said  coal  and  the  coal  under  coterminous  and  neigh- 
boring lands,  together  with  the  right  to  enter  upon  and  under 
said  land  and  to  mine,  excavate  and  remove,  all  of  said  coal 
and  remove  upon  and  under  said  land  the  coal  from  under 
adjacent,  co-terminous  and  neighboring  lands,  and  also  the 
right  to  enter  upon  and  under  the  tract  of  land  hereinbefore 
described,  and  make  all  necessary  structures,  roads,  ways, 
excavations,  air-shafts,  drains,  drain-ways  and  openings 
necessary   or  convenient  for  the  mining  and  removal  of 
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said  coal,  and  the  coal  from  co-terminous  and  neighboring 
lands,  to  mar  kef 

The  defendant  company  became  the  owner  of  said  coal 
and  mining  rights  and  privileges  conveyed  to  Camden.  The 
defendant,  having  removed  a  part  of  said  coal,  leaving 
blocks  or  pillars  thereof,  afterwards  removed  the  blocks 
or  pillars,  completing  the  removal  of  all  the  coal 
without  leaving  support  for  the  surface,  thus  causing  sub- 
sidence of  the  surface,  as  plaintiff  avers,  to  his  injury  and 
damage. 

Plaintiff  brings  his  action  of  trespass  on  the  case  for  dam- 
ages, not  relying  upon  any  express  covenant  or  provision 
of  the  deed  of  conveyance,  which  constitutes  the  contract 
between  the  parties,  but  relying  upon*  what  is  termed  the 
doctrine  or  right  of  subjacent  support.  The  only  act  com- 
plained of  is  the  act  of  removing  all  the  coal  conveyed 
without  leaving  support.  The  manner  of  the  removal  is 
not  complained  of;  and  no  negligence  in  the  manner  of  re- 
moval is  averred.  The  act  of  removal  itself,and  notthe  manner 
of  doing  the  act,  is  averred  to  be  negligent.  This  being  the 
case,  there  is  for  determination  the  single  question:  Was 
the  removal  of  all  the  coal  conveyed  without  leaving  support 
in  violation  of  plaintiff's  right? 

This  leads  us  to  a  consideration  of  the  doctrine  or  right  of 
subjacent  support.  We  are  cited  to  no  previous  decisions  in 
point  in  this  State,  or  in  the  state  of  Virginia  before  the  for- 
mation of  this  State.  We  are  cited  to  many  decisions  and 
text-books,  both  English  and  American,  which  are  not  said 
to  be  binding  authority  upon  this  Court,  but  which  may  be 
termed  persuasive  reasoning.  They  appeal  to  us  and  should 
govern  us  so  far,  and  only  so  far,  as  they  appear  to 
us  to  be  founded  upon  correct  principles.  We  are  seek- 
I  ing  the  right — the  truth — and  should  accept  it  wherever 
found. 

In  this  investigation,  we  turn  naturally  to  England, 
which  I  think  may  be  termed  the  parent  of  the  doctrine 
of  subjacent  support.  The  first  cases  were  decided 
there. 

No  case  or  text-book,  either  English  or  American,  will  be 
found  which  rests  this  doctrine  or  right  of  subjacent  support 
upon  more  than  two  grounds,  or,  rather,  which  holds  that 
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the  doctrine  or  right  is  composed  of  more  than  two  in- 
gredient propositions.  They  are:  First,  a  presumptive  or 
implied  reservatiim  to  the  surface  owner  of  sufficient  of  the 
subjacent  strata  or  estate  to  support  the  surface  modo  H 
forma.  Second,  the  principle  of  law  expressed  in  the  Latin 
maxim:  8lc  utere  tuo  nt  alien um  non  laedas — liberally  con- 
strued, ''So  use  your  own  property  as  not  to  injure  the 
property  of  another. ''  Many  authorities  rest  the  whole  doc- 
trine  upon  the  last  proposition  only.  The  principle  contained 
in  the  first  proposition,  when  applied  to  a  case  where  the  fee 
owner  has  granted  the  surface  and  reserved  the  underlying 
strata  or  estate,  would  necessitate  an  implied  additional  grant 
of  so  much  of  the  subjacent  strata  or  estate  as  was  necessary 
to  support  the  surface;  but  we  are  not  dealing  with  that  case 
here. 

The  first  proposition  was  announced  by  Lord  Campbell  in 
Humphreys  v.  Brogden^  12  Q.  B.  739,  decided  in  1850,  in 
which  he  used  this  language:  ''If  the  surface  and  the  min- 
erals are  vested  in  different  owners  without  any  deeds  ap- 
pearing to  regulate  tlieir  respective  rights,  we  see  no  diflB- 
culty  in  presuming  that  the  severance  took  place  in  a  manner 
which  would  confer  upon  the  owner  of  the  surface  a  right  to 
the  support  of  the  minerals.  If  the  owner  of  the  entirety 
is  supposed  to  have  alienated  the  surface,  reserving  the 
minerals,  he  cannot  be  presumed  to  have  reserved  to  himself, 
in  derogation  of  his  grant,  the  powder  of  removing  all  of  the 
minerals  without  leaving  a  support  for  the  surface;  and  if  he 
is  supposed  to  have  alienated  the  minerals,  reserving  the  sur- 
face, he  cannot  be  presumed  to  have  parted  with  the  right  to 
that  support  for  the  surface  by  the  minerals  which  it  had  ever 
before r  i joyed." 

This  was  not  the  first  case  in  England  upon  the  subject  of 
subjacent  support,  as  thought  by  some.  Lord  Campbell  in 
that  case  also  recognized  the  second  proposition  above  men- 
tioned, but  reached  his  conclusion  by  analogy  to  the  sever- 
ance of  the  ownership  of  the  different  stories  of  a  house, 
quoting  Erskine\s  Inst,  as  follows:  "Where  a  house  is  divided 
into  different  floors  or  stories,  each  floor  belonging  to  a  dif- 
ferent owner,  which  frequently  happens  in  the  city  of  Edin- 
burgh, the  proprietor  of  the  ground  floor  is  bound,  by  the 
nature  and  condition  of  his  property,  without  any  servitude. 
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not  only  to  bear  the  weight  of  the  upper  story,  but  to  repair 
his  own  property,  that  it  may  be  capable  of  bearing  the 
weight.  The  proprietor  of  the  ground  story  is  obliged 
to  uphold  it  for  the  support  of  the  upper,  and  the  owner 
of  the  upper  must  uphold  that  as  a  roof  or  cover  to  the 
lower." 

Lord  Campbell  in  that  case  was  very  guarded  in  his  holding 
that  the  law  there  laid  down  only  applied  where  the  surface 
belonged  to  one  man  and  the  minerals  to  another,  and  no 
evidence  of  title  appeared  to  regulate  or  qualify  their  rights 
of  enjoyment.  The  last  clause  of  the  opinion  contains  the 
following  language:  "I  need  hardly  say  that  we  do  not 
mean  to  lay  down  any  rule  applicable  to  a  case  where  the 
prima  facie  rights  and  liabilities  of  the  owner  of  the 
surface  of  the  land  and  of  the  subjacent  strata  are 
varied  by  the  production  of  title  deeds,  or  by  other  evi- 
dence." 

The  earlier  English  case  of  Harris  v.  Ryding^  5  M.  &  W. 
Rep.  59,  decided  in  1839,  held  that  the  mining  rights  in  the 
deed  in  question  applied  to  acts  to  be  done  upon  the  surface 
of  the  land,  and  did  not  enlarge  the  rights  of  the  owner  of 
the  minerals,  under  the  ground,  beyond  what  they  were 
without  the  mining  rights.  Baron  Park  there  reached 
his  conclusion  in  this  language:  *'I  do  not  mean  to  say 
that  all  the  coal  does  not  belong  to  the  defendants, 
but  that  they  cannot  get  it  without  leaving  sufficient  sup- 
port." 

Some  English  and  American  cases  have  followed  the  two 
English  cases  cited,  resting  their  decisions,  at  least  in  part, 
upon  the  theory  of  a  presumptive  or  implied  reservation  of 
so  much  of  the  subjacent  strata  or  estate  as  is  necessary  to 
support  the  surface.  The  case  of  Noonan  v.  Pardee^  200 
Pa.  474,  carried  that  theory  to  its  logical  conclusion  by 
holding:  "What  the  surface  owner  has  a  right  to  demand 
is  sufficient  support,  even  if  to  that  end  it  be  necessary  to 
leave  every  pound  of  coal  untouched  under  his  land." 

In  Blanchard  and  Weeks'  Note  to  the  case  of  Jones  v. 
Wagner^  in  Leading  Cases  on  Mines,  etc.,  page  617,  it  is 
said:  "There  is  a  prima  facie  inference  at  common  law, 
upon  every  demise  of  minerals  or  other  subjacent  strata, 
where  the  surface  is  retained  by  the  lessor,  that  the  lessor  is 
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demising  them  in  such  a  manner  as  is  consistent  with  liie 
retention  by  himself  of  his  own  right  to  support.  In  the 
absence  of  express  words  showing  clearly  that  he  his 
waived  or  qualified  his  right,  the  presumption  is  that  what 
he  retains  is  to  be  enjoyed  by  him  modo  et  forma^  and 
with  the  natural  support  which  it  possessed  before  the  <^^ 
mise." 

The  theory  of  implied  reservation  or  implied  grant  has  been 
couched  in  different  language  in  different  cases.  Some  cases 
have  said  that  the  subjacent  estate  owes  a  servitude  to  the 
super-incumbent  surface.  Others  have  said  that  the  surface 
owner  is  entitled  to  an  easement.  Others  have  called  the  right 
of  subjacent  support  ev  jure  naturae;  and  still  others  have 
said  that  the  right  is  a  part  of  the  surface,  and  as  such  may 
not  pass  except  by  express  words.  In  whatever  language 
the  decisions  referred  to  may  be  couched,  in  the  last  analysis 
they  rest  upon  the  authority  of  Ilumphreys  v.  JSrogdm^ 
holding  that  there  is  a  presumptive  or  implied  reservation 
or  an  implied  grant. 

The  theory  of  an  implied  i-eservation  is  earnestly  relied 
on  by  the  learned  attorneys  for  the  plaintiff,  in  their  original 
brief.  I  quote  therefrom  as  follows:  *'In  a  grant  like  the 
one  at  bar,  a  reserve  of  the  right  of  surface  support  is  im- 
plied." This  proposition  of  the  early  English  cases,  of  an 
implied  reservation  in  the  face  of  an  express  grant,  has  been 
much  questioned  and  criticised  in  England,  and,  it  seems  to 
me,  with  great  reason.  I  do  not  think  that,  in  a  case  where 
the  owner  of  the  fee  granted  or  conveyed  the  underlying 
strata  or  estate,  the  theory  of  an  implied  reservation,  amount- 
ing if  necessary  to  the  whole  of  the  thing  granted,  could 
ever  have  been  maintained  upon  sound  reason.  It  seems  to 
me  that  the  first  part  of  the  statement  above  quoted  from 
Lord  Campbell  in  Humphreys  v.  Brogden^  viz.,  that  the 
grantor  in  case  of  the  reservation  of  the  minerals  cannot  be 
presumed  to  have  reserved  to  himself,  in  derogation  of  his 
grant,  the  power  of  removing  all  the  minerals  without  leav- 
ing a  support  for  the  surface,  furnishes  a  conclusive  reason 
for  overthrowing  the  second  part  of  his  statement  quoted, 
viz.,  that  in  case  the  owner  of  the  entirety  is  supposed 
to  have  alienated  the  minerals,  reserving  the  surface, 
he  cannot   be   presumed   to  have  parted   with   the   right  to 


W.  Va.]  Griffin  v.  Coal  Co.  501 

'that  support  for  the  surface  by  the  minerals  which  it  had  ever 
before  enjoyed.  The  latter  part  of  the  statement  neces- 
sarily implies  a  reservation  in  derogation  of  the  grant 
— the  very  thing  condemned  in  the  first  part  of  the 
statement. 

I  cannot  see  how,  against  every  rule  of  construction, 
-where  a  deed  has  been  made  by  the  owner  of  the  fee,  grant- 
ing in  express  terms  all  the  subjacent  strata  or  estate,  that 
the  right  of  subjacent  support  may  be  based  upon  the  grounil 
that  there  is  a  presumptive  or  implied  reservation  by  such  a 
deed,  in  which  there  is  no  express  limitation,  reservation  or 
exception,  and  in  derogation  of  the  express^  terms  of  the 
grant,  of  so  much  of  the  subjacent  strata  or  estate,  to  the 
extent  of  all  if  necessary,  to  support  the  overlying  surface. 
Such  a  proposition  seems  to  me  to  be  contrary  to  all  princi- 
ples of  law.  I  am  not,  however,  saying  that  the  doctrine  or 
right  of  subjacent  support  does  not  exist  where  it  has  not 
been  parted  with;  but  I  do  say  that  I  cannot  assent  to  the 
proposition  that  it  emanates  from  a  presumptive  or  implied 
reservation  of  so  much  of  the  estate  granted  as  is  necessary 
to  support  the  surface. 

An  inconsistency  running  through  most  of  the  cases  hold- 
ing to  the  theory  of  an  implied  reservation  is  they  con- 
cede that  after  the  grant  the  grantee  is  the  owner  of  the 
thing  granted. 

In  the  later  English  case  of  Eadon  v.  Jeffcock^  L.  R.  7 
Ex.  379,  decided  in  1872,  the  provisions  of  a  lease  of  a  bed 
of  coal  were  involved;  and  the  Court  held  that  the  intention 
of  the  parties  was  that  all  the  coal  should  be  removed,  other 
than  certain  pillars  specified  by  the  terms  of  the  lease,  and 
that  the  lessees  were  not  otherwise  liable  for  failure  to  leave 
support  for  the  surface.  There  is  no  difference  in  principle 
between  a  lease  and  a  deed  of  conveyance.  Davis  v.  Trehanxe^ 
6  App.  Cas.  460.  I  do  not  find  that  this  case  of  Eadoii  v. 
Jeffcock  has  been  overruled.  On  the  contrary,  it  is  cited  as 
late  as  1902,  as  one  of  the  leading  English  cases.  It  is  true 
that  in  the  case  of  Davis  v.  Treharne^  supra^  Lord  Black- 
burn alone,  of  the  three  Lords,  delivering  opinions,  including 
the  Lord  Chancellor,  said:  "I  cannot  agree  with  what 
seems  to  have  been  said  by  Baron  Cleasby  in  the  case  of 
Eadon  Y,  Jeffcock.'^'^    The  other  Lords  delivering  opinions 
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did  not  question  that  case;  and  it  was  not  there  overruled. 
In  the  case  of  JSadon  v.  Jeffcock^  Baron  Cleasby  said  in  part: 
"It  appears  to  us  that,  outside  of  this  contract,  there  is  no 
reservation  of  any  right  to  support,  whatever  the  exact  na- 
ture of  that  right  may  be,  but  that  we  must  look  at  the  con- 
tract itself,  and  by  a  proper  construction  of  it,  having:  regard 
of  course,  as  in  all  cases,  to  the  subject  matter,  arrive  at  the 
extent  to  which  the  owner  authorizes  the  minerals  to  be  re- 
moved." He  also  quotes  from  Lord  Wensleydale  ip  J?<wc- 
lotKam  V.  WiUon,  8  H.  L.  C.  359,  as  follows:  "Whether  the 
right  to  support  given  by  the  land  below  to  the  land  of  the 
owner  of  the  surface,  when  the  strata  belong  to  different  per- 
sons, properly  is  to .  be  called  an  easement,  as  it  is  by  Mr. 
Gale  in  his  excellent  Treatise  on  Easements,  'a  natural  ease- 
ment,' or,  whether  the  owner  of  the  surface  has  merely  a 
right  to  enjoy  his  own  land  in  its  natural  state  and  condition 
with  a  right  of  action  against  the  owner  of  the  land  adjoining 
or  subjacent  when  the  act  of  his  neighbor  does  him  an  injury, 
are  questions  immaterial  to  the  decision  of  this  case,  though 
the  last  proposition  appears  to  be  fully  established  by  the 
judgment  of  the  Court  of  Exchequer  Chamber  in  Bonomi  v. 
Bachhome,''  9  H.  L.  C.  503. 

Baron  Bramwell,  delivering  an  opinion  in  the  case  of 
Eadon  v.  Jeffcocl\  said,  in  part:  "In  this  case  the  defend- 
ants have  a  lease  of  a  seam  of  coal.  It  may  not  appear  of 
much  consequence  by  what  name  their  interest  is  called,  but 
the  word  lease  may  in  such  cases  have  helped  to  a  particular 
conclusion.  For  by  that  word  we  commonly  understand  a 
temporary  estate  granted  in  something  which,  at  the  end  of 
the  term,  is  to  be  restored  to  the  lessor  in  the  condition  in 
which  it  was  delivered  to  the  lessee,  fair  wear  and  tear  ex- 
cepted, as  in  a  lease  of  land,  house  or  a  moveable  chattel. 
But  that  is  not  the  intention  of  a  lease  of  a  seam  of  coal. 
That  is  more  a  sale  of  the  coal,  or  grant  of  a  right  to  take 
and  remove  it  within  a  certain  time,  and  it  is  not  to  be  re- 
stored at  the  end  of  that  time  to  the  grantor.  Treat  it  as  a 
sale  of  the  coal,  provided  the  vendee  get  it  all  within  a  cer- 
tain time;  and  why  should  the  grantor  be  at  liberty  to  say: 
'Though  in  terms  I  sold  the  whole  of  it,  yet  ty  implication  I 
reserved  as  much  as  was  necessary  to  support  the  surface  in 
its  natural  condition:'     Why  should   not    the  argument  be 
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grood,  'If  you  meant  that  exception  you  should  have  said  so 
in  words.'  Supi)ose  a  sale  of  brick,  earth  or  gravel  by  metes 
and  bounds,  and  suppose  the  vendee  took  it  all,  and  suppose 
then  the  soil  of  the  vendor  outside  the  boundary  crumbled  in  for 
want  of  lateral  support  would  the  vendee  be  liable  to  a  claim  in 
respect  thereof  by  his  vendor,  and,  if  he  would,  why?  With 
great  respect,  such  a  dealing  with  a  seam  of  coal  is  more  like 
selling  the  materials  of  an  intermediate  floor  than  letting  or 
selling  the  floor.  Suppose  a  man  with  a  three  story  house 
sold  the  materials  of  the  second  floor,  would  he  have  a  right 
to  say,  'But  you  must  leave  enough  to  support  my  third 
story  or  you  must  prop  it  up?'  It  is  true  a  lessee  of  a  mine 
may  take  all  the  coal  and  artificially  prop  the  surface;  but, 
practically,  this  is  impossible,  owing  to  the  expense;  and 
the  same  argument  applies,  viz.,  why  did  not  the  grantor 
stipulate  for  it?  It  may  be  said  that,  if  this  argument  is  true 
of  a  lease  or  grant  of  coal,  to  be  taken  in  a  certain  time,  it 
would  be  equally  so  of  a  grant  to  be  taken  whenever  the 
grantee  thought  fit;  if  so,  of  all  cases  where  the  ownership 
of  mines  and  surface  was  severed;  and  that  the  authorities 
are  overwhelming  the  other  way.  But,  in  the  first  place, 
the  argument  is  not  so  strongly  applicable  where  the  grant  al- 
lows the  grantee  to  take  at  any  time,  because  the  grantor  may 
well  allow  his  land  to  be  let  down  provided  it  is  to  be  down 
within  a  certain  time,  where  he  would  object  if  he  could 
not  tell  for  all  futurity  when  it  might  happen.  In  the 
next  place,  where  the  terms  of  the  severance  are  not  known, 
but  only  that  there  is  a  severance,  then  it  may  as  well  be 
presumed  one  way  as  the  other.  That  is  a  case  of  ownership, 
not  contract;  as  this  is.  Here  the  terms  of  the  contract  that 
gives  the  right  to  take  the  coal  are  known,  and  the  question 
is,  why  does  not  the  general  principle  apply  viz.,  look 
at  what  is  said  in  the  deed,  and  add  nothing  except  from  a 
necessity  for  doing  so."  Yet  Baron  Bramwell  felt  bound  by 
the  previous  decisions  of  his  own  country,  and  doul)ted  as  to 
his  decision. 

It  is  obvious  that  the  English  Courts  are  no  longer  in  sym- 
pathy with  the  theory  of   presumptive   or  implied  reserva- 
tion of  so  much  of  the  thing  granted  as  is  necessary  for  sup- 
port, as  a   basis  for  the   right  of   support.     Rowhotham  v. 
WiUon^  i^upra;  Bonomi\,  Baehhoxif^e^  supra.     Our  statute. 
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section  2,  chapter  72,  Code,  provides:  "Every  such  deed^ 
conveying  lands,  shall,  unless  an  exception  be  made  thereia, 
be  construed  to  include  all  the  estate,  right,  title  and  interest 
whatevefj  both  at  law  and  in  equity,  of  the  grantor,  in  or  to 
such  lands." 

Shall  we  still  say  that  there  is  an  implied  reservation, 
in  derogation  of  the  express  grant?  The  answer  is  ap- 
parent. 

What  we  have  said  does  not  dispose  of  the  whole  doctrine 
of  subjacent  support.  What  is  the  doctrine  or  right  in  this 
State,  and  upon  what  does  it  rest?  It  rests  upon,  and  consists 
solely  of,  the  second  proposition  above  stated — the  principle 
of  law,  SiC  utere  tuo  ut  ali^num  non  l<iedas.  This  rule  of 
law  expresses  all  that  thei-e  is  of  the  doctrine.  This  position 
seems  to  be  fully  recognized  by  plaintifTs  petition  for  a  re- 
hearing. 

It  may  be  asked,  what  is  the  difference  upon  what  ground 
the  doctrine  or  right  of  subjacent  support  rests,  so  that  it 
exists.  The  reply  is  that  the  difference  is  not  so  much  in 
the  existence  as  in  the  manner  in  which  it  may  be  parted 
with  by  the  surface  owner.  If  the  right  of  support  is  a  res- 
ervation of  the  subjacent  estate,  or  a  servitude  upon  it,  or  an 
easement  in  favor  of  the  surface  owner,  or  a  part  of  the 
surface  estate,  there  is  more  show  of  reason  in  saying 
that  the  right  of  support  may  not  be  parted  with  by  im- 
plication or  without  express  words,  than  there  is  when  the 
right  is  considered  to  consist  only  of  a  rule  of  law  command- 
ing that  you  shall  not  use  your  own  so  as  to  injure  that  of  an- 
other. 

This  rule  of  law  relates  to  the  use  and  enjoyment  of  prop- 
erty, and  not  to  the  ownership  of  property.  As  a  rule  of 
law  it  is  negative  in  its  application,  forbidding  the  use  so  as 
to  injure  that  of  another.  It  is  not  a  servitude  when  applied 
between  the  owner  of  the  surface  and  the  owner  of  the  sub- 
jacent strata  of  land,  in  the  strict  sense  of  that  term,  any 
more  than  it  is  a  servitude  upon  all  property.  Likewise,  it 
is  not,  strictly  speaking,  an  easement  in  favor  of  one  owner 
of  property  against  another.  It  is  no  more  a  part  of  the 
surface  than  of  the  subjacent  estate  in  land,  although  applica- 
ble to  both.  It  has  no  more  force  when  applied  between  the 
different  owners  of  the  surface  and  subjacent  estates  in  land. 
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than  when  applied  between  the  different  owners  of  prop- 
erty everywhere  and  of  all  kinds.  As  a  rule  of  law,  it 
must  be  always  the  same — constant,  invariable,  and  immu- 
table. 

By  the  side  of  this  principle  of  law,  and  to  be  applied  in 
harmony  with  it,  there  is  another  which  must  be  considered. 
It  is  the  proprietary  right  of  the  owner  of  property — the 
principle  of  absolute  dominion  where  there  is  absolute  owner- 
ship. 

Under  the  principle  of  law.  Sic  utere^  etc.,  I  think  it  is  in- 
controvertible that  where  the  surface  and  subjacent  strata  or 
estate  in  the  same  land  are  owned  by  different  persons,  and 
the  right  of  support  has  not  been  parted  with  by  the  sur- 
face owner,  the  surface  owner  is  etititled  to  subjacent  sup- 
port; or,  as  many  of  the  authorities  put  it,  the  surface 
owner  is  entitled  prima  facie  to  support.  All  the  authori- 
ties agree  upon  that  proposition.  Also,  all  of  the  authori- 
ties recognize  the  principle,  Sic  utere^  etc.,  as  one  ground  of 
the  doctrine  of  support.  Why?  Because  when  the  owner- 
ship is  severed,  two  separate  estates  are  formed,  and 
neither  may  be  used  by  the  owner  to  the  injury  of  the  other. 
The  owner  of  the  subjacent  estate  may  not  so  use  his  own  by 
removing  all  of  it,  as  to  injure  the  surface  estate;  but  so 
long  as  the  removal  does  not  injure  the  surface  estate,  he 
may  remove. 

Considering  this  rule  of  law  as  the  doctrine  of  subjacent 
support  in  this  State,  how  may  the  surface  owner  waive  or 
exclude  the  right  of  support?  which  is  simply  another  form 
of  asking  how  he  may  waive  or  exclude  the  benefit  of  the 
rule  of  law  mentioned.  I  would  answer  that  he  may  waive 
or  exclude  the  benefit  of  this  rule  of  law  in  precisely  the 
same  way  that  he  may  waive  or  exclude  it  in  relation  to  any 
other  property  owned  by  him,  or  any  other  rule  of  law  the 
violation  of  which  has  caused  or  will  cause  him  injury.  It 
is  now  fully  settled  by  the  authorities,  no  matter  upon  what 
ground  they  base  the  right  of  support,  that  the  surface 
owner  may  waive  or  exclude  it  by  contract.  "The  right  to 
remove  all  the  minerals  in  a  certain  strata,  though  the 
support  of  the  superincumbent  strata  is  destroyed 
thereby,  may  be  created  by  apt  words."  6  Am.  &  Eng. 
Dec.  Eq.,  643,  and  English  and  American  cases  there  cited. 
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In  Smith  V.  Darby^  supra^  decided  in  1872,  L<ord  Black- 
burn said:  "But  does  not  this  deed  say,  'You  may  take  them 
absolutely,  only  making  compensation  afterwards?^  I  can- 
not agree  that  there  is  any  argument  to  be  derived  from  the 
use  of  affirmative  words  only,  without  any  negative  words. 
The  question  is:  What  was  the  intention  of  the  parties  to 
the  deed,  when  there  is  an  affirmative  promise  to  pay  money 
to  the  tenants,  and  what  was  the  bargain  as  to  the  sale  of  the 
property?  If  the  owner  of  a  horse  said,  'You  may  tak^  the 
horse,'  and  the  person  to  whom  this  was  said  had  promised 
to  give  £20  for  it,  there  is  no  question  that  he  could  not  be 
sued  in  an  action  of  trespass  for  taking  the  horse,  because 
the  intention  of  the  parties  was  that  the  one  was  to  buy  and 
the  other  sell  the  horse.  So  here  the  question  is  whether  it 
appears  upon  the  clauses  in  the  deed  that  the  intention  of  the 
parties  was  that  the  minerals  should  go  absolutely,  without 
any  restriction  as  to  the  right  of  support.'' 

In  Aspden  v.  Sedden^  siipra^  decided  in  1875,  Sir  G.  Mel- 
lish,  L.  J.,  in  the  opinion  said:  "If  it  appears  from  any  ex- 
press words  in  the  deed,  or  by  necessary  intendment  from 
anything  contained  in  the  deed,  that  it  was  not  the  intention 
of  the  parties  that  there  should  be  any  right  to  support,  the 
court  is  bound  to  hold  that  the  plaintiffs  have  failed  to  make 
out  their  case."  Also,  "If  liberty  is  reserved  to  do  the  act 
complained  of,  that  reservation,  as  between  the  parties  and 
those  claiming  under  them,  makes  the  act  rightful." 

In  Buchanan  v.  Andreiv^  supra^  decided  in  1873,  the  Lord 
Chancellor  said:  "My  Lords,  generally  speaking,  when  a 
man  grants  the  surface  of  land,  retaining  the  minerals,  he  is 
guilty  of  a  wrongful  act  if  he  so  uses  his  own  right  to  ob- 
tain the  minerals  as  to  injure  the  surface,  or  the  things  upon 
it;  and,  as  prevention  is  better  than  cure,  the  Court  would 
be  justified  in  granting  an  interdict  to  prevent  him  from  do- 
ing so.  But  on  the  other  hand,  I  apprehend  it  is  the  clear 
law  of  England,  and  also  of  Scotland,  that  when  two  persons 
meet  and  deliberately  settle  a  contract  they  are  at  liberty  to 
enter  into  such  terms  (not  being  contrary  to  the  public  law) 
as  they  may  think  fit;  and  if  a  feuar  of  surface  lands  is  will- 
ing to  take  the  risk  of  any  injury  which  may  be  done  by  the 
working  of  the  subjacent  minerals,  it  is  perfectly  lawful  for 
him  to  do  so;  the  person  who  was  previously  the  owner  of 
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the  entirety  being  under  no  antecedent  obligation  to  part 
with  any  portion  previously  his  own,  except  upon  such  terms 
as  are  mutually  agreed  upon.  In  such  a  case,  therefore,  the 
whole  matter  resolves  itself  into  a  mere  question  of  construc- 
tion. No  views  of  a  conjectural  kind  as  to  what  is  or  what  is 
not  reasonable  can  be  admitted,  if  the  contract  itself  is  plain 
and  free  from  ambiguity." 

In  Davis  v.  Trehai^e^  supra^  Lord  Blackburn  said,  in 
relation  to  the  exclusion  of  the  right  of  support:  "If  Mr. 
Trehame,  when  he  let  the  land,  had  by  express  words  or  by 
necessary  implication,  said,  '  You  may  take  away  all  the  min- 
eraU'^  or,  'You  must  take  away  all  the  minerals,  letting  down 
the  surface,'  he  had  a  perfect  right,  at  least  before  he  had 
made  the  two  building  leases,  to  do  so." 

Other  English  cases  might  be  cited  on  the  question  of  the 
interpretation  of  instruments  as  to  waiver  or  exclusion  of  the 
right  of  support.  From  them  it  is  simply  a  question  of  in- 
tention, in  the  usual  way,  from  the  words  used  in  the  instru- 
ment. 

In  McSwinney  on  Mines,  this  subject  is  treated  under  cer- 
tain divisions.  Under  the  division  "(d),"  the  first  case  re- 
viewed is  Harris  v.  Ryding^  supra.  I  quote  from  that  work, 
on  page  339,  as  follows:  "With  respect  generally  to  the 
various  cases  referred  to  in  divisions  (b),  (g),  (d)  and  (e)  of 
the  present  subject,  the  following  observations  may  be  made. 
In  the  earlier  cases  the  courts,  in  construing  the  instruments 
before  them,  apparently  adopted  the  curious  mode,  both  in 
the  case  of  land  in  its  natural  state,  and  of  land  in  its  non. 
natural  state,  of  assuming,  in  the  first  instance,  the  existence 
of  an  intention,  that  the  right  of  support  should  not  be  dis- 
turbed; and  of  then  proceeding  to  consider,  whether  the  pro- 
visions used  could  not  be  reconciled  with  that  intention.  In 
the  later  cases,  on  the  other  hand,  the  courts  seem  to  have 
assumed  nothing;  but  to  have  proceeded  at  once  to  construe 
the  instruments  before  them  according  to  their  literal  and 
natural  meaning.  It  is,  in  many  respects,  diflBcult  to  recon- 
cile the  earlier  with  the  later  cases;  and,  on  these  grounds, 
the  difficulty  seems  capable  of  explanation.  It  need  hardly 
be  added  that  the  later  cases  must,  at  the  present  day,  be 
considered  authoritative. 

"Having  regard   to  these    circumstances,   the   following 
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propositions  may,  as  the  result  of  the  cases,  in  which  the  in- 
strument of  severance  is  producible,  and  in  which  some  con- 
tract has  been  made,  or  is  said  to  have  been  made,  with  respect 
to  support,  be  considered  as  established: — 

''1.  Instruments  of  severance  are,  at  the  present  day, 
construed  according  to  their  literal  and  natural  meaning, 
rather  than  according  to  preconceived  assumptions  of  the  ex- 
istence of  an  intention  in  the  parties,  or  in  the  legislature, 
that  the  right  of  support  should  not  be  disturbed. 

''2.  Where  it  appears  from  the  express  words  of  such  in- 
struments, or  by  clear  intendment  therefrom,  that  it  was  the 
intention  to  exclude  the  right,  effect  will  be  given  to  such 
intention. 

"3.  Where  the  mine  owner  is  relieved  from  liability  for 
damage,  the  surface  owner  may  often  be  presumed  to  have 
been  compensated  by  anticipation.  But  in  other  cases,  the 
presence  of  a  clause  for  compensating  the  surface  owner;  at 
all  events  if  it  refers  to  underground  working;  are  material 
elements  in  ascertaining  an  intention  to  exclude  the  right" 

?i>  vfc  ?|c  #]( 

"7.  The  common  covenants  to  work  in  the  usual  and 
most  approved  mode,  or  the  common  clause  in  an  Inclosure 
Act  under  which  mines  are  reserved  to  the  lord,  of  holding 
and  enjoying  them  in  as  full,  ample  and  beneficial  a  manner 
as  if  the  act  had  not  been  made;  or  the  common  clauses  giv- 
ing full  liberty  of  working  and  winning;  are  not,  of  them- 
selves, sufficient  to  exclude  the  right." 

Other  propositions  are  deduced  by  the  author,  which  I 
deem  it  unnecessary  to  repeat. 

From  this  it  appears  that  the  early  English  cases,  such  as 
Ilarrin  v,  Ryding^  are  discredited  in  their  own  land  upon 
the  question  of  the  construction  of  instruments  relating  to 
the  waiver  or  exclusion  of  supi>ort,  and  are  no  longer  con- 
sidered as  authority  at  home  on  that  question.  They  are, 
however,  relied  on  here  as  conclusive  on  that  question.  It 
seems  to  me  that  these  early  English  cases  would  come  with 
more  force,  as  persuasive  argument,  if  they  had  not  been 
discredited  in  the  land  from  which  they  come. 

It  is  hardly  necessary  to  say  that  American  cases  which 

adhere  to,  and  follow   implicitly  in  the  footsteps  of,  those 

arly  English  cases,  on  the  question  of  the  construction  of 
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instruments  of  severance,  adopting  the  same  "curious  mode" 
of  construction,  would  be  discredited  in  England,  and  it  seems 
to  me  in  reason  should  not  be  followed  by  us. 

In  argument,  much  stress  is  laid  upon  the  ability  and  learn- 
ing of  the  English  judges.  I  concede  it  all.  I  would  detract 
nothing  from  their  world-wide  reputation  for  ability  and 
learning  in  the  law:  but  I  do  say  that  the  trend  of  the  En- 
glish courts,  with  all  their  greatness,  is  toward,  if  indeed 
they  have  not  already  come  to,  the  position,  to  which  every 
other  court  it  seems  to  me  must  finally  come,  of  construing 
an  instrument  conveying  coal  or  minerals  under  the  ground 
in  identically  the  same  manner  in  which  other  written  instru- 
ments are  construed,  and  in  the  same  manner  as  instruments 
conveying  any  other  species  of  property,  free  from  presump- 
tions or  implied  reservations  not  applicable  to  other  instru- 
ments of  conveyance. 

This  being  the  true  rule,  we  seek  the  intention  of  the  par- 
ties to  the  instrument  involved  in  this  case,  as  the  paramount 
end  to  be  attained.  Certain  rules  of  law  applicable  to  con- 
tracts are  referred  to,  all  of  which  will  simply  aid  us  in  as- 
certaining the  intention  of  the  parties.  All  the  provisions  of 
the  contract  must  be  considered  together.  Then  resort  must 
first  be  had  to  the  language  used  by  the  parties  therein.  As 
has  been  said,  the  contract  of  the  parties  is  the  law  to  them. 
The  words  are  to  be  given  their  plain,  ordinary  and  popular 
meaning,  unless  they  have  acquired  a  i)eculiar  sense  in  respect 
to  the  particular  subject  matter,  as  by  the  known  usage  of 
trade  or  the  like,  or  unless  the  context  shows  that  the  parties 
used  them  in  some  other  and  peculiar  sense.  17  Am.  &Eng. 
Enc.  L.  11;  Railroad  v.  Chutte,  103  U.  S.  118.  When  the 
contract  is  thus  considered,  and  it  appears  to  be  free  from 
uncertainty  and  ambiguity,  and  the  intention  of  the  parties 
is  apparent,  the  task  is  at  an  end.  Uhl  v.  Ohio  li.  Co,^  51 
W.  Va.  106;  Story  on  Contracts,  section  780;  9  Cyc.  587: 
Gihbont'y  v.  Fitzsimmons^  45  W.  Va.  334;  Devlin  on  Deeds, 
section  837;  Salt  Co.  v.  Campbell,  89  Va.  396. 

Before  the  deed  in  question  was  made,  the  plaintiff  was  the 
owner  of  the  fee  and  everything  in  the  land  in  question.  He 
might  have  removed  the  subjacent  estate,  and  permitted  the 
surface  to  subside.  He  might  have  destroyed  both,  or  used 
them  at  his  pleasure,  so  long  as  he  did  not  injure  another. 
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What  he  might  have  done  himself,  he  might  grant  to  another 
the  right  to  do. 

For  a  valuable  consideration,  the  plaintiff  granted  the  coal 
under  the  land  in  question,  which  means  all  the  coal,  and  he 
granted  certain  mining  rights  and  privileges,  among  which 
was  the  following:  ^'together  with  the  right  to  enter  upon 
and  ufider  said  land  and  to  mlfte^  excavate  and  remove  all  of 
said  coal^'^  It  will  be  observed  that  these  words  are  not 
"the  common  covenants  of  working  in  the  usual  and  most 
approved  mode,"  or  ''the  common  clauses  giving  full  liber- 
ties of  working  and  winning."  It  cannot  be  said  that  the 
minds  of  the  parties  did  not  meet  upon  the  removal  of  all  the 
coal,  when  they  so  expressed  it  in  the  deed. 

If  the  right  to  support  may  be  waived  or  excluded  by  con- 
tract, what  kind  of  a  contract  is  necessary  for  that  purpose! 
The  plaintiflF  granted  all  the  coal,  and  the  ownership  of  the 
surface  and  of  the  underlying  coal  was  severed,  creating  a 
separate  estate  in  each.     If  the  deed  said  nothing   more,  the 
owner  of  each  would  be  bound  by  the  rule.  Sic  titere^  etc. 
If  the  deed  said  nothing  more,   I  would  without   hesitation 
hold  that  the  owner  of  the  surface  would  be  entitled  to  sup- 
port, and  that  the  owner  of  the  coal  could  not  so  use  it  by 
removing  all  of  it  as  to  injure   the  surface.     The  deed   does 
not  stop  with  the  grant  of  all  the  coal.     It  contains  the  ex- 
press additional  grant,  on  the  part  of  the  plaintiff,  to  the 
grantee,  of  the  right  to  enter  upon  and  under  said  land  and 
to  mine,  excavate  and  remove  all  of  said  coal.     It  is  con- 
tended that  the  conclusion  reached  in  this  case  overlooks  the 
fact  that  the  law  is  a  part  of  the  contract  so  far  as  the  parties 
have  not  otherwise  contracted.     I  think  it  does  not.     I  go 
further,  and  say  that  the  parties  to  this  contract  are  presumed 
to  have  known  the  law  at  the  time  they  entered,  into  it,  and 
to  have  known  that  if  the  deed  rested  with  the  simple  grant 
of  all  the  coal  and  nothing  more  the  grantor  would  then  be  en- 
titled  to  support  for  his  surface.     Knowing  the    law,  the 
parties  undertook  to  further  contract.     The  grantor  being 
willing  to  give  further  privileges,  and  the  grantee  desiring 
further  privileges,  they  placed  in  the  deed  a  further  pro- 
vision granting  the  right  to  enter  upon  and  under  the  land 
and  to  remove  all  of  the  coal  conveyed.  This  intent  gives  effect 
to  the  additional  grant;  otherwise,  it  would  seem  to  be  mean- 
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in^Iess,  and  not  to  g^rant  more  than  a  way  of  necessity,  which 
the  law  would  give  without  it.  In  fact,  that  is  the  position 
taken  by  the  learned  attorneys  for  the  plaintiff.  It  is  true 
that  other  mining  rights  are  also  granted,  and  the  provisions 
granting  them  are  not  without  meaning.  But  the  particular 
grant  of  the  right  to  enter  upon  and  under  the  land,  and 
mine  and  remove  all  of  the  coal,  is  virtually  without  mean- 
ing if  it  does  not  give  to  the  grantee  the  right  to  remove  all 
of  the  coal. 

I  think  there  is  a  vast  difference  between  a  grant  of  all  the 
coal  simply,  and  a  grant  of  all  the  coal  together  with  the 
right  to  enter  upon  and  under  the  land  and  remove  all  of  it. 
Without  a  right  to  remove  all,  the  owner  of  the  coal  may  not 
do  so,  if  to  do  so  would  injure  the  surface. 

As  to  the  waiver  or  exclusion  of  the  benefit  of  the  rule. 
Sic  uterey  etc.,  upon  which  alone  the  right  to  support  rests, 
I  ask  in  what  more  effective  way  may  it  be  waived  or  ex- 
cluded by  the  surface  owner,  than  by  positively  agreeing  or 
consenting,  for  a  valuable  consideration,  to  the  specific  use 
complained  of?  The  plaintiff  complains  of  the  use  by  the 
removal  of  all.  He  has  by  express,  positive  words,  not  by 
implication,  agreed  to  the  specific  use  of  which  he  complains. 
No  claim  is  made  that  the  words  used  have  any  technical 
meaning,  as  applied  to  the  subject  matter  of  the  deecj.  The 
words  are  intelligible  to  all.  They  mean  the  same  to  the 
linguist  and  the  unlettered.  If  the  English  language  were 
searched  for  words  of  consent  or  agreement  to  the  removal 
of  all  the  coal  conveyed,  I  apprehend  that  none  more  appro- 
priate could  be  found.  Then,  has  the  defendant  so  used  its 
property  as  to  damage  the  plaintiff?  According  to  the  aver- 
ments of  the  declaration,  it  has;  but  we  cannot  stop  there. 
Has  not  the  plaintiff  consented  and  agreed  to  that  specific  use 
by  his  solemn  deed,  and  thus  been  barred  of  his  right  to 
complain?  If  the  plaintiff  is  injured  by  the  performance  of 
the  contract,  is  it  not  d(immnn>  absque  injnriaf  I  must  an- 
swer in  the  affirmative.  So  long  as  the  constitutional  guar- 
anty of  the  right  to  contract  exists,  a  man  may  so  contract, 
and  the  contract  must  be  respected  by  the  court.  If  a  party 
chooses  by  binding  contract  to  agree  to  an  act  resulting  in 
damage  to  his  property,  he  has  the  right  to  do  so.  It  is  a 
proper  subject  of  contract.     Can  the  plaintiff  say,  I  have 
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agreed  in  unequivocal  terms  to  the  specific  use  of  the  de- 
fendant's property  of  which  I  how  complain,  but  sic  lUere 
tuo  ut  alienum  no7i  luedas.  I  have  agreed  to  the  act,  an- 
ticipated the  injury,  and  received  the  compensation  therefor. 
May  I  not  sue  and  recover  the  compensation  again  ?  I  an- 
swer, most  certainly  not.  To  answer  in  the  affirmative  would 
h^  to  say  that  the  principle,  Sic  utere^  etc.,  may  be  invoked 
to  impair  the  obligation  of  a  binding  contract.  No  such  ap- 
plication of  this  principle  is  authorized  by  law.  It  may  not 
be  used  to  perpetrate  a  fraud;  neither  may  it  be  used  against 
the  express  terms  of  a  contract,  or  to  impair  or  destroy  its 
obligation. 

''It  is  a  general  rule  of  law  that  no  one  can  maintain  ao 
action  for  a  wrong,  where  he  has  consented  to  the  act  which 
occasions  his  loss."  8  Am.  &  Eng.  Enc.  L.  698;  1  Broom's 
Legal  Maxims,  268,  quoting  Tindale,  C.  J. 

In  other  like  cases,  where  a  party  has  so  contracted  or 
consented,  it  would  hardly  be  contended  that  he  might,  not- 
withstanding the  contract,  recover  damages. 

If  the  owner  of  a  building  sell  and  convey  the  materials 
in  a  story  of  the  building,  together  with  the  right  to  remove 
all  of  them,  may  he  afterwards  complain  of  the  removal  of 
what  he  sold?  If  one  sitting  on  a  chair  in  his  own  home, 
sells  that  chair  together  with  the  right  to  remove  all  of  it, 
and  it  is  removed  under  the  contract,  may  he  afterwards 
complain  because  he  has  not  the  support  of  the  chair  as  he 
had  before  the  sale  and  removal  ?  If  one  agrees  that  another 
may  do  a  particular  act  which  otherwise  would  constitute  a 
trespass  to  the  former's  property,  and  that  act  is  done  pur- 
suant to  the  agreement,  may  he  complain?  It  is  hardly 
necessary  to  say  that,  in  such  cases,  damages  may  not  be  re- 
covered produced  alone  by  the  specific  act  agreed  to,  if  there 
be  no  negligence  or  malice  in  the  manner  of  doing  the  act. 
Illustrations  might  be  multiplied  indefinitely.  The  intention 
of  the  parties  to  the  deed  is  apparent,  certain  and  unambigu- 
ous, from  the  language  used.  The  language  of  the  deed  gives 
the  grantee  the  right  to  remove  all  the  coal. 

It  may  be  claimed  that,  although  the  grantee  is  given  the 
right  to  remove  all  the  coal,  if  he  does  so  he  should  provide 
artificial  support.  As  said  by  Baron  Bramwell,  this  is  im- 
possible, owing  to  the  expense.     I  doubt  if  it  is  possible  to 
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support  a  whole  tract  of  land  modo  et  forma  by  artificial 
means.  It  seems  to  me  that  there  must  be  some  subsidence, 
some  settling,  of  the  surface,  if  artificial  support  alone  be  re- 
sorted to.  What  has  been  said  in  relation  to  agreeing  and 
consenting  to  the  specific  use,  disposes  of  the  question  of  ar- 
tificial support  as  effectually  as  the  question  of  natural  sup- 
port. Taking  the  deed  as  it  is  averred  to  be,  we  find  no  ex- 
press covenant  for  artificial  support.  I  do  not  think  that 
artificial  support  was  within  the  contemplation  or  intention 
of  either  of  the  parties  when  the  deed  was  made.  No  lan- 
guage was  used  from  which  such  intent  may  be  implied. 
The  court  caijnot  make  a  contract  for  the  parties,  and  can- 
not extend  or  enlarge  one  already  made. 

Many  of  the  English  cases  lay  stress  upon  the  fact  that, 
under  the  particular  instruments  before  them,  the  mining 
rights  applied  to  acts  to  be  done  upon  the  surface  of  the  land 
only.  If  anything  were  needed  to  show  the  contrary  intent 
here,  the  word  "under,"  when  read  with  the  rest  of  the  deed, 
certainly  performs  that  function.  It  cannot  be  said,  if  the 
word  "under"  is  to  have  effect,  that  it  does  not  clearly  mean 
that  the  rights  granted  may  be  exercised  under  the  land,  and 
that  the  right  of  removal  relates  to  the  coal  conveyed  under 
the  land.  It  may  be  claimed  that  the  word  "under"  should 
be  excluded  as  repugnant.  Why  should  it  be  excluded? 
The  claim  is  that  it  is  in  conflict  with  the  dominant  anU 
primary  intent  of  the  deed.  Is  this  true?  What  is  the  pri- 
mary or  dominant  intent  of  the  deed?  The  primary  or  dom- 
inant intent  is  to  convey  the  coal  binder  the  ground^  and  the 
right  to  remove  all  of  it  under  the  ground  is  not  in  conflict 
but  consistent  with  this  dominant  intent.  It  is  argued  that 
the  dominant  intent  of  the  deed  is  to  reserve  the  surface.  I 
cannot  agree  with  that.  The  plaintiff  does  not  own  the  sur- 
face by  virtue  of  this  deed.  He  was  the  owner  of  it  before 
this  deed  was  made.  He  derived  title  to  it,  as  well  as  to  the 
coal  conveyed,  from  some  other  source.  He  simply  did  not 
part  with  the  surface  by  this  deed,  farther  than  therein 
specified.  No  reservation  of  surface  is  expressed  in  the  deed. 
It  was  not  necessary  to  do  so.  I  must  give  meaning  and 
effect  to  the  word  "under,"  because  I  believe  it  is  rational  and 
consistent  with  the'  residue  of  the  deed  to  do  so.  "Kules  of 
construction  are  adopted  with  a  view  of  ascertaining  the  in- 
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tention  of  the  parties,  and  are  founded  in  experience  and  rea- 
son, and  are  not  arbitrarily  adopted.  They  are  not  intended 
to  make  terms  for  the  contracting  parties,  but  simply  to  as- 
certain what  the  language  means  which  they  have  employed 
in  their  contracts."    2  Devlin  on  Deeds,  section  837. 

If,  however,  there  were  a  doubt  (which  I  do  not  concede), 
then  the  rule  that  the  deed  must  be  construed  most  strongly 
against  the  grantor  is  applicable.  "Where  the  grant  shows 
the  intention,  even  though  ambiguously  stated,  following  the 
rule  that  it  is  construed  most  strongly  against  the  grantor, 
the  right  to  surface  support  will  be  held  not  to  exist."  Sny- 
der on  Mines,  section  1032,  and  cases  there  cited.  It  is  said 
that  this  rule,  that  a  deed  must  be  construed  most  strongly 
against  the  grantor,  is  the  last  rule  to  be  resorted  to,  after 
everything  else  has  failed,  and  for  that  reason  it  is  inveighed 
against  in  argument.  If  it  be  the  last,  and  there  remains  am- 
biguity after  the  others  have  been  applied,  it  must  certainly  be 
applied  before  reaching  a  decision  in  favor  of  the  grantor.  It 
hardly  seems  fair  to  treat  this  rule  so  harshly,  when  we  re- 
member that  we  have  a  statute  (section  2,  chapter  72,  Code,) 
designed  at  least  to  emphasize  and  carry  it  into  effect.  Mr. 
Minor  in  his  Inst.,  Vol.  II,  p.  918,  speaking  of  the  like 
statute  in  Virginia,  says  that  it  "seems  to  be  designed  to 
carry  this  principle  of  the  common  law  yet  further,  although 
there  has  been  as  yet  with  us  no  judicial  determination  as  to 
its  construction.  The  enactment  is  that  every  deed  convey- 
ing lands  shall,  unless  an  exception  be  made  therein,  be  con- 
strued to  include  all  the  estate,  right,  title  and  interest 
whatever,  both  at  law  and  in  equity,  of  the  grantor,  in  or  to 
such  lands." 

I  think  the  language  used  in  the  deed  under  consideration, 
no  matter  what  may  be  the  ground  upon  which  the  right  to 
subjacent  support  is  thought  to  be  based,  is  sufficient  to  ex- 
clude the  right  to  support.  I  would  apply  here  the  same 
rules  of  construction  applicable  to  other  instruments  of  like 
character  conveying  other  property;  no  stronger,  no  weaker, 
but  with  the  same  effect  upon  all.  This  is.  the  trend  of  many 
of  the  late  cases  and  authorities  and  I  feel  that  it  is  the  true 
rule. 

Section  7,  chapter  79,  Code,  is  cited  as  bearing  upon  this 
case.     In  my  judgment,  it  has  no  application. 
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It  is  contended  that  the  court  should  look  at  the  hardship 
of  a  decision  in  favor  of  the  defendant.  If  the  contract  is 
binding,  the  court  cannot  relieve  against  it  because  of  hard- 
ship alone.  It  is  claimed  by  each  side  that  great  hardship 
will  result,  in  case  of  an  adverse  decision.  This  may  be  true: 
but  if  true,  it  is  a  hardship  of  their  own  making. 

According  to  the  declaration,  the  plaintiff's  surface  has 
subsided,  and  damage  resulted.  If  the  plaintiff  was  required 
to  leave,  of  the  coal  conveyed  to  it,  enough  to  support  the 
surface,  which  is  estimated  at  from  one-fourth  to  one-half  of 
the  whole,  then  the  part  so  left  would  be  of  no  value  in  place  to 
the  defendant.  Under  our  law,  the  defendant,  being  the  owner 
thereof,  must  pay  taxes  on  the  portion  left,  through  all  the 
years  to  come.  It  is  persistently  urged  that  the  modern  and 
best  methods  of  mining  require  the  removal  of  all  the  coal 
for  the  benefit  of  the  surface:  that  to  do  so  permits  the  sur- 
face to  re-form  and  the  remaining  strata  to  re-unite,  thus 
preventing  the  continuous  draining  of  the  water  from  the 
surface.  This  may  or  may  not  be  true;  I  do  not  know.  If 
true,  the  damage  to  plaintiff's  surface  may  not  be  so  great  as 
it  otherwise  would  be. 

My  only  apology  for  the  length  of  this  opinion  is  the  im- 
portance of  the  questions  involved.  For  the  reasons  stated, 
I  concur  in  the  decision. 

PoFFENBARGER,  JuDGE,  {dissmting) : 

I  am  unable  to'  concur  in  the  view  of  my  associates  in  this 
case,  because  I  do  not  think  it  has  been,  or  can  be,  reached 
without  violating  sound  and  well  settled  principles,  and  es- 
pecially rules  governing  the  interpretation  and  construction 
of  deeds  and  contracts.  The  opinion  avowedly  disapproves 
and  repudiates  vital  principles  of  the  law  of  subjacent  and 
lateral  support,  declared  by  every  American  court  that  has 
ever  applied  that  law  to  a  deed  or  contract  by  which  the  sur- 
face of  land  has  been  separated  in  title  from  the  underlying 
coal,  as  well  as  the  decisions  of  the  English  courts.  It  ex- 
pressly condemns,  by  name,  the  decisions  of  Alabama,  Illi- 
nois, Indiana,  Iowa,  New  York  and  Pennsylvania,  and  those 
of  Ohio  and  perhaps  other  states  without  express  reference 
to  them.     It  demolishes  at  one  fell  blow  the  entire  system  of 
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English  and  American  law  on  the  subject.     This  the  opinion 
fully  and  expressly  concedes. 

An  effort  is  made,  however,  to  free  the  case  from  the  oper- 
ation of  the  principles  declared  by  the  numerous  decisions, 
thus  repudiated  and  disapproved  by  this  Court,  but  uniformly 
recognized  and  rigidly  enforced  by  all  others  in  the  Eln^lish 
speaking  world,  because  of  an  alleged  variance  in  the   lan- 
guage of  this  deed  from  that  of  the  ordinary  deed  conveying 
coal  without  the  surface.     After  conveying  all  the  coal  in  the 
tract  of  land  except  about  three  acres,  the  deed  further  stipu- 
lates, among  other  things,  that  "The  party  of  the  second 
part  (grantee  of  the  coal)  and  his  assigns  is  to  have  the  right 
of  way  through  said  reservation  for  a  road,  air-course  and 
tram-way  necessary  or  convenient  for  the  mining  and  re- 
moval of  said  coal  and  the  coal  under  coterminus  and  neigh- 
boring lands,  together  with  the  right  to  enter  upon  and  under 
said  land  and  to  mine^  excavate  and  remove  all  of  said  coalJ^^ 
Immediately  connected  with  this  there  is  further  languagfe  to 
be  noticed  later.     Conceding,  for  the  purposes  of  illustration 
and  argument,  that  a  mere  grant  of  all  the  coal  would  not 
confer,  by  implication,  the  right  to  deprive  the  surface  of 
subjacent  support  by  removing  all  the  coal,   the  opinion  as- 
serts that  the  clause  above  quoted  confers,  by  express  grant, 
the  right  to  remove  every  particle  of  the  coal,  and  that  the 
grant  of  such  right  of  removal  is  an  expi'ess  grant  of  the 
right  to  take  away  the  support  of  the  surface,  because  the 
destruction  of  the  support  is  the  necessary  and  inevitable  re- 
sult of  such  removal  from  und^r  the  surface,  provided  no  arti- 
ficial support  be  substituted.     This  is  the  theory  advanced  by 
counsel  for  the  defendant  in  error  and  adopted  by  the  Court 
as  a  means  of  escape  from  the  effect  of  the  general  principles 
declared  by  all  other  courts,  in  cases  involving  the  interpre- 
tation of  deeds,  severing  minerals  from  the  surface  by  grant 
or  reservation  thereof.     If  it  is  untenable  and  unwarranted 
by  the  language  of  the  deed,   this  decision   is  squarely  con- 
trary to  said  principles,  and,  in  legal  effect,  as  well  as  decla- 
ration of  opinion,  denies  that  they  obtain  in  the  law  of  this 
State,  although  universally  approved  as  sound  in  all  other 
jurisdictions.     In  determining  whether  this  deed  may  be  so 
distinguished,  for  the  reasons  aforesaid,  it  is  certainly  not 
improper  to  ascertain  what  reply  other  courts  have  made  to 
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the  same  contention,  based  upon  similar,  if  not  identical^ 
clauses  in  deeds  of  this  class.  If  they  have  held  such  clause, 
taken  in  connection  with  a  previous  clause,  granting  the 
coal,  insufficient  to  authorize  the  destruction  of  support  of 
the  surface  and  to  distinguish  the  deed  from  one  granting 
title  to  the  coal  without  saying  more,  then  this  decision  ig- 
nores and  repudiates  the  application  of  rules  of  construction 
and  interpretation,  made  by  courts  of  the  highest  credit  and 
repute,  and  without  showing  wherein  they  have  erred  in  do- 
ing so. 

One  of  the  earliest  cases  on  the  subject,  Harris  v.  Rydvng^ 
5  M.  &  W.  60,  decided  in  1839,  by  the  English  Court  of  Ex- 
chequer, presided  over  by  some  of  the  most  distinguished  ju- 
rists whose  names  are  recorded  in  the  annals  of  our  jurispru- 
dence, including  the  great  Sir  James  Parke,  construed  a  deed, 
which,  in  all  material  respects,  was  like  the  one  now  under 
consideration  here.  By  it,  A.,  being  seized  in  fee  of  certain 
lands,  granted  it  to  P.,  his  heirs  and  assigns,  reserving  to  him- 
-self,  his  heirs  and  assigns,  "all  and  all  manner  of  coals,  seams 
and  veins  of  coal,  iron  ore,  and  all  other  mines,  minerals  and 
metals  which  then  were,  or  at  any  time,  and  from  time  to 
time  thereafter,  should  be  discovered  in  or  upon  the  said 
premises. "  By  this  language,  he  retained  the  title  to  all  the 
coal.  Then  follows  an  additional  reservation,  which,  it  was 
claimed,  conferred  right  to  remove  all  the  coal  and  destroy 
the  support  of  the  surface.  It  was  in  these  words  grammat- 
ically annexed  to  the  words  of  grant:  "with  free  liberty  of 
ingress,  egress,  and  regress,  to  come  into  and  upon  the  prem- 
ises, to  dig,  delve,  seai*ch  for,  and  get,  the  said  mines  and 
every  part  thereof^  and  to  nelU  dispose  of^  tahe  and  convey 
away  the  same^  at  their  free  vnll  and  pleasure J^"^  In  that  case, 
as  in  this,  it  was  urged  that  this  last  clause  must  have  effect; 
that  the  words  thereof  must  be  deemed  to  have  been  used  in 
their  usual  and  ordinary  sense  and  meaning,  and,  given  such 
effect,  that  they  authorized  a  removal  of  all  the  coal  and  so 
necessarily  carried  the  right  to  injure  the  surface  by  destroy- 
ing its  support.  Counsel  in  the  argument  of  that  case,  said: 
"The  defendant  was  entitled  to  work  out  all  the  mines,  but 
he  could  not  do  so  if  he  was  obliged  to  leave  props,  which 
would  be  of  coal  to  support  the  surface.*"  But  the  court,  af- 
ter mature  consideration,  replied  thus:  "Under  this  reserva- 
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tion,  A.  was  not  entitled  to  take  all  the  mines,  but  only  so 
much  as  he  could  get,  leaving  a  reasonable  support  to  the 
surface."  The  clause  of  the  deed,  giving  the  right  to  enter 
upon  the  land  to  seek  for,  get,  a7id  to  sell^  dispose  of^  take 
and  convey  away  all  ths  said  mines  and  every  part  thereof 
was  not  overlooked  by  the  court  in  reaching  its  conclusion. 
In  respect  to  it,  Lord  Abinger  said:  "The  defendants'  coun- 
sel, therefore,  seeks  to  carry  the  right  of  the  defendants  a 
step  further  by  the  operation  of  the  words  in  the  exception, 
giving  a  right  of  ingress  upon  the  land.  Now  the  meaning 
of  that  exception  was  to  meet  the  difficulty  the  defendants  la- 
boured under,  of  not  being  able  to  enter  upon  the  land  to  sink 
shafts,  and  make  use  of  those  shafts  for  the  purpose  of  get- 
ting their  mines.  I  think  there  is  no  new  right  reserved 
thereby  more  than  the  right  to  use  the  surface,  for  the  pur- 
pose of  getting  the  mines;  but  it  does  not  enable  them  to  get 
them  to  a  greater  extent,  or  in  a  manner  unusual  and  impro- 
per, so  as  to  prejudice  the  surface  of  the  land.  I  cannot  there- 
fore see  how  the  exception  relied  upon  by  the  defendants  at 
all  assists  their  argument.  That  exception  was  rendered  nec- 
essary by  parting  with  the  surface  of  the  land;  it  applies  to 
the  liberty  the  grantor  has  of  going  upon  the  surface,  and 
does  not  apply  to  the  right  he  has  below."  Maule,  Baron, 
said:  "I  think  the  covenant  or  stipulation,  giving  them  the 
power  to  go  upon  the  plaintiff's  land,  and  providing  that  they 
are  to  make  compensation  for  it,  applies  merely  to  acts  done 
upon  the  surface  of  the  land,  that  is,  disturbing  the  surface 
by  digging,  sinking  shafts,  and  so  on;  all  those  things  they 
are  authorized  to  do,  but  not  absolutely,  only  conditionally 
upon  making  compensation;  and  that  liberty  has  nothing  to 
do  with  the  right  of  getting  the  mines,  which  may  be  taken 
to  be  done  on  this  occasion  without  breaking  the  plaintiff's 
soil;  but  their  right  to  get  the  mines  is  the  right  of  the  mine- 
owneis,  as  against  the  owner  of  the  land  which  is  above  it.'' 
Parke,  Baron,  after  setting  out  the  terms  of  the  reservation 
and  the  power  to  enter  upon  the  land  and  take  away  the  coal, 
said:  "It  is  clearly  the  meaning  and  intention  of  the  grantor, 
that  the  surface  shall  be  fully  and  beneficially  held  and  en- 
joyed by  the  grantee,  he  reserving  to  himself  all  the  mines 
and  veins  of  coal  and  iron  ore  below.  *  *  *  Xhis  is  the 
true  construction  of  this  deed,  in  order  to  make  it  operate  ac- 
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cording  to  the  intention  of  the  parties.  *  *  *  If  that  is 
the  true  construction  of  the  reservation  and  power,  the  defend- 
ant ought  to  have  stated  in  his  plea  that  he  took  the  coal  he 
did  take,  leaving  a  reasonable  support  for  the  surface  in  the 
state  it  was  at  the  time  of  the  grant." 

Another  parallel  case  is  Oarlin  cfe  Co.  v.  Chappel^  101  Pa. 
348.  One  Brown  conveyed  to  Lewis  certain  lands  by  deed 
containing  the  following  clause:  "Excepting  and  reserving  to 
John  Brown  all  the  coal  underlying  said  lots  of  ground,  the 
right  and  full  and  free  privilege  of  ingress,  egress  and  regress 
for  digging,  mining  and  excavating  said  coal  (for  the  purpose 
of  mining,  digging,  excavating  and  conveying  away  said 
coal)."  By  sundry  conveyances,  the  title  to  part  of  the  land 
came  to  Chappel  and  the  last  deed  contained  this  clause:  "All 
the  coal  underlying  the  same,  together  with  the  full  and  free 
privilege  and  right  of  ingress,  egress  and  regress,  so  far  as 
may  be  required  for  digging,  mining,  excavating  and  convey- 
ing away  said  coal,  being  vested  in  John  Brown."  Counsel 
for  the  defendant  in  error  said  in  the  argument  that  as  the 
grantor  had  expressly  excepted  and  reserved  all  the  coal  un- 
derneath the  lots  conveyed,  with  the  right  to  mine  and  take 
it  away,  he  and  his  assigns  of  the  coal  were  not  liable  for 
damages  to  the  grantees  of  the  surface,  or  their  assigns,  for 
any  result  following  the  removal  of  all  the  coal.  But  the 
court  unanimously  resolved  as  follows:  "Where  the  owner  of 
land  conveyed  it  in  fee  simple,  excepting  and  reserving  all 
the  underlying  coal,  with  the  right  of  mining,  excavating  and 
conveying  away  the  same;  and  subsequently  conveyed  to  an- 
other party  the  coal  and  privileges  so  excepted  and  reserved: 
ITeld^  that  the  grantor's  assigns  of  the  coal  were  liable  for 
damages  occasioned  to  the  owner  of  the  surface  by  subsidence 
-caused  by  mining  the  underlying  coal."  In  Willmms  v.  Hay^ 
120  Pa.  485,  the  deed  conveying  away  the  land,  expressly  re- 
served to  the  grantor  the  right  to  take  all  the  coal  and  after- 
wards the  necessary  rights  of  way  for  the  full  exercise  of  the 
privileges  were  reserved.  It  is  much  stronger  than  the  lan- 
guage used  in  the  deed  now  under  consideration.  It  reads  as 
follows:  "Reserving,  however,  to  the  use  of  the  said  W.  J. 
Baer,  his  heirs  and  assigns  forever,  the  full  and  perfect  right 
and  privilege  of  searching  for,  mining,  procuring  and  taking 
away  by  such  ways  and  means  as  to  the  said  W.  J.  Baer,  his 
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heirs  and  assigns,  may  seem  fit  and  practicable,  all  ih^  coal, 
iron  ore,  metals,  limestone,  fire  clay,  and  all  other  mineral 
substances,  whatsoever,  whether  solid  or  liquid,  lying  and  be- 
ing upon,  under,  and  contained  within  the  surface  of  the 
land  hereinbefore  mentioned  and  described,  (exclusive  of  the 
three  (3)  acres  around  the  buildings,)  and  the  necessary  right 
of  way  for  the  full  exercise  of  privileges  as  aforesaid.  Pro- 
vided, however,  that  the  said  W.  J.  Baer,  his  heirs  and  as- 
signs, in  raining  and  removing  the  coals,  iron  ore  and  miner- 
als aforesaid  shall  do  as  little  damage  to  the  surface  as  possi- 
ble." In  view  of  the  decision  in  Carlin  d:  Co,  v.  ChappeU 
cited,  it  does  not  seem  to  have  been  urged  in  this  last  case 
that  the  right  to  remove  all  the  coal  carried  with  it  the  right 
to  destroy  the  support  to  the  surface,  but  it  was  insisted  that 
this  grant  together  with  the  clause  recognizing  the  right  to 
damage  the  surface,  disclosed  upon  the  face  of  the  deed  in- 
tent to  permit  the  support  to  be  destroyed  and  the  surface 
thereby  damaged.  But  the  court  said:  "Where  one  person 
owns  the  surface  and  another  the  underlying  coal  or  other 
minerals,  the  absolute  right  of  the  former  to  surface  support 
is  not  to  be  taken  away  by  a  mere  implication  from  language 
not  necessarily  importing  such  result.  Such' right  is  not  af- 
fected by  a  clause  in  the  deed  conveying  the  surface  but  re- 
serving the  coal,  which  provides  that  the  grantor,  his  heirs 
or  assigns,  in  mining  and  removing  the  coal  'shall  do  as  lit- 
tle damage  to  the  surface  as  possible.'  " 

In  BuTgner  v.  Humphreys^  41  O.  St.  340,  the  court  held 
as  follows:  "If  the  owner  of  land  grants  a  lease  whereby  he 
conveys  all  the  underlying  mineral  coal,  with  the  Hght  to 
mine  and  remove  tJie  same^  the  lessee  will  not  be  entitled  to 
remove  the  whole  of  the  coal  without  leaving  support  suffi- 
cient to  maintain  the  surface  in  its  hatural  state,  unless  the 
language  of  the  instrument  clearly  imports  that  it  was  the  in- 
tention of  the  lessor  to  part  with  the  right  of  subjacent  sup- 
port." In  that  case  the  grantor  owning  a  tract  of  land,  bar- 
gained, sold,  transferred,  aliened  and  conveyed  to  another 
"all  the  mineral,  coal,  iron  ore,  limestone  and  all  the  other 
minerals"  under  or  upon  said  tract  of  land,  and  further  gave, 
granted  and  conveyed  to  said  other  parties  "the  right,  privi- 
lege and  license  to  enter  upon  the  above  described  land  at 
any  and  all  times  hereafter  and  search  and  explore  thereon 
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for  said  mineral,  coal,  iron  ore,  limestone,  clay  and  other 
minerals,  oil  and  salines,  or  for  any  of  them,  B,nd  when  found 
to  exist  an  said  land^  to  dig^  mine  and  remove  the  sanne  there- 
fromJ^'^  The  deed  then  went  on  and  granted  all  the  rights^ 
privileges,  licenses  and  easements  necessary  or  incident  to  the 
proper  prosecution  of  the  business  of  mining  and  removing 
any  or  all  minerals  or  substances  aforesaid.  It  is  to  be  ob- 
served here  that  this  deed  gave  expressly  the  right  to  remove 
all  that  had  been  granted.  It  granted  all  the  coal  and  grant- 
ed the  right  to  search  for  it  and  remove  the  same.  "Same'' 
in  that  connection  could  mean  nothing  other  than  allthecoaU 
but  the  court  said  the  deed  conferred  no  right  upon  the  gran- 
tee to  disturb  the  surface  by  withdrawing  its  support.  No 
doubt,  the  clause  giving  the  right  to  remove  the  coal  was 
strongly  urged  as  a  relinquishment  of  the  right  of  support, 
for  counsel  for  plaintiff  in  error  conceded  that  the  lease  of 
coal  carried  with  it  the  right  to  open  the  mines  and  explore^ 
and  if  coal  was  found  to  dig  and  remove  it,  but  they  insisted 
that  the  mine  owner  had  no  right  to  remove  all  of  it,  includ- 
ing props  and  pillars,  in  the  absence  of  an  express  relin- 
quishment of  the  right  of  support  by  the  owner  of  the  sur- 
face, and  the  court,  as  above  shown,  sustained  that  view.  In 
Livingston  \,  Coal  Co.^  49  Iowa  369,  the  clause  conferring 
the  title  to  the  coal  was  in  this  language:  "And  reserving  al- 
so to  said  first  party,  his  heirs,  successors  and  assigns,  all 
coal,  coal  mines,  mineral  products  and  oil  beneath  the  surface 
of,  and  belonging  to,  said  premises,  with  full  and  sole  right 
to  mine,  and  obtain  and  remove  the  same,  by  such  means  as 
they  deem  proper,  without  thereby  incurring,  in  any  event 
whatever,  any  liability  for  injury  caused  or  damage  done  to 
the  surface  of  the  land  in  working  coal,  coalmines,  minerals, 
mineral  products  and  oil,  and  removing  the  same,  provided 
the  said  first  party  shall  not  enter  on  the  surface  of  said 
lands."  Upon  this  deed  the  court  held  that  support  for  the 
surface  could  not  be  destroyed.  Here,  it  is  to  be  observed 
that  all  the  coal,  together  with  the  right  to  remove  the  same, 
was  reserved,  which  meant  the  right  to  remove  all  the  coal, 
if  the  language  is  to  have  the  effect  the  terms  used  import. 

In  all  the  above  mentioned  cases,  the  deeds  contained  clauses 
giving  the  right  to  remove  all  that  was  granted.  How  the 
deed  from  Griffin  to  Camden  can  be  distinguished  from  them 
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is  not  perceived.  It  granted  all  the  coal  under  the  tract  of 
land  and  gave  the  right  to  enter  upon  the  land  and  remove  all 
the  coal.  Can  it  be  doubted  that  the  deeds  in  the  Ohio  case, 
and  in  the  Iowa  case,  and  Williams  v.  Say^  120  Pa.  485,  used 
language  purporting  to  confer  the  express  right  to  remove 
all  the  coal?  There  is  no  claim  that  the  language  of  the  deed 
under  consideration  here  does  more.  The  deed  in  Wllleam^ 
V.  Hay  did  that  and  added  a  clause  which  purported  to  rec- 
ognize the  right  of  the  mine  owner  to  damage  the  sarfaee, 
and  yet  the  court  said  there  was  no  language  in  the  deed  by 
which  the  intent  to  waive  support  of  the  surface  was  suffi- 
ciently evidenced.  In  the  Iowa  case,  there  was  an  express 
grant  of  the  right  to  remove  all  the  coal,  and,  in  addition 
thereto,  language  which  purported  to  relieve  the  mineowner 
of  any  liability  for  injury  caused  or  damage  done  to  the  sur- 
face of  the  land  in  working  coal,  coal  mines,  minerals,  min- 
eral products  and  oil  and  removing  the  same,  provided  said 
owner  should  not  enter  upon  the  surface  of  the  land,  and  the 
court  said  that  was  not  sufficient.  It  is  said  in  the  argument 
that  this  last  decision  denies  to  the  owner  of  the  surface,  on 
grounds  of  public  policy,  the  power  to  release  his  support  by 
contract.  No  such  reason  is  anywhere  given  in  the  opinion 
for  the  conclusion  arrived  at  in  that  case.  Certain  Engli^^ 
case^,  recognizing  such  right  and  power  are  referred  to  and 
the  principles  announced  in  them  not  denied  or  criticised.  It 
was  said  of  them  that  they  did  not  go  so  far  as  to  confer  the 
right,  under  such  a  contract  as  the  court  was  considering,  to 
remove  all  the  coal  without  liability  for  negligence  in  not 
placing"  pillars  for  support  of  the  surface.  This  may  have 
been  an  erroneous  view  of  those  cases,  and  the  Iowa  decis- 
ion may  be  wrong,  but  it  is  no  declaration  of  public  policy 
forbidding  the'owner  of  the  surface  to  part  with  his  right 
of  support  by  express  contract. 

As  to  the  interpretation  of  this  clause  there  may  be  differ- 
ences in  some  of  the  decisions  above  referred  to.  In  Harra 
V.  Hi/dhiff^  5  M.  &  W.  59,  Lord  Abinger  said  the  clause  giv- 
ing right  to  enter  and  remove  every  part  of  the  coal,  was  in- 
serted for  the  purpose  of  authorizing  an  entry  upon  the  land, 
for  the  purpose  of  exploring  and  searching  for,  and  carrying 
away,  the  minerals,  which  he  seems  to  have  thought  was  nec- 
essary to  give  such  right  of  entry.     In  this  view,   Maule, 
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Baron,  concurred,  and  thus  they  denied  to  it  evidence  of  in- 
tent to  authorize  the  removal  of  all  the  coal.  Parke,  Baron, 
without  giving  any  reason  for  its  insertion,  said,  "I  do  not 
mean  to  say  that  all  the  coal  does  not  belong  to  the  defend- 
ants, but  that  they  cannot  get  it  without  leaving  sufficient 
support."  The  American  cases  seem  to  concede  that  a  clause 
granting  the  right  to  remove  all  the  coal  will  authorize  the 
removal  of  all  of  it,  but  will  not  carry,  by  implication  or 
otherwise,  the  right  to  destroy  the  support  of  the  surface. 
They  say  it  does  not  amount  to  an  express  relinquishment  of 
the  right  of  support  and  that  no  such  right  can  be  relinquish- 
ed otherwise  than  by  express  language,  disclosing  plain  in- 
tent to  do  so. 

But  it  is  said  that,  if  the  clause  giving  right  to  remove  all 
the  coal  does  not  authorize  the  destruction  of  the  support  of 
the  surface,  it  has  no  effect,  for  there  is  no  other  function  it 
could  i)erform,  and  the  parties  are  not  presumed  to  have  used 
any  language  in  their  contract  without  purpose,  and  that  the 
rules  of  construction  require  that  every  word  shall  have  some 
effect,  if  possible,  and  as  much  effect  as  it  may  have  consist- 
ently with  other  parts  of  the  instrument.  No  fault  is  to  be 
found  with  these  propositions  of  law.  They  are  sound  and 
incontrovertible,  but  how  about  their  application  to  the 
clause  used  in  this  deed?  By  reference  to  Judge  McWhor- 
ter's  opinion,  it  will  be  seen  that  the  first  part  of  the  clause 
relied  upon  confers  a  right  of  way  through  a  reservation  of 
coal  in  the  plaintiff's  land,  which  the  grantee  did  not  take  by 
his  deed  and  through  which  he  could  have  no  right  to  go  with- 
out an  express  grant  of  the  right  of  way.  There  was  neces- 
sity for  this  part  of  it.  It  performs  an  important  function. 
Then  follows  this  language:  "Together  with  the  right  to  en- 
ter upon  and  under  said  land  and  to  mine,  excavate  and  re- 
move all  of  said  coal."  But  it  does  not  stop  there.  It  goes 
on  and  confers  the  right  to  remove  upon  and  under  this  par- 
ticular tract  of  land,  coal  to  be  mined  upon  other  tracts  of 
land,  coal  which  had  been,  or  might  be,  purchased  from  per- 
sons other  than  Griffin.  There  was  reason,  therefore,  for  not 
stopping  with  the  mere  grant  of  title  to  the  coal  and  a  way 
through  the  three  acre  reservation.  Without  this  clause  they 
could  not  have  removed,  through  Griffin's  land,  coal  taken 
out  of  lands  of  other  i)eople.     There  was  absolute  necessity 
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for  these  two  additional  clauses.     There  may  not  have  been 
Any  absolute  necessity  for  so  much  of  the  stipulation  as  con- 
ferred the  right  to  enter  upon  and  under  said  land  to  mine, 
excavate  and  remove  all  of  said  coal.     The  grantee  of  the 
coal  would  have  the  right,  under  the  law  of  necessity,  to  do 
this.     When  a  man  grants  a  thing  he  grants  with  it,  by  nec- 
essary implication,  the  means  of  getting  to  it.  But  this  prin- 
ciple does  not  prevent  the  parties  to  a  deed  or  contraxit  from 
expressly  stipulating  for  rights  which  the  law  would  give 
without  such   stipulation.      Illustrations  of  this  are  to  be 
found  in  almost  every  oil  lease  and  coal  lease  and  purchase  of 
timber,  operative  within  the  limits  of  the  State.      Although. 
when  timber  is  purchased  on  a  tract  of  land,  or  oil  and  gas 
under  it,  or  a  lot  or  tract  of  land  out  of  the  interior  of  an- 
other, and  left  surrounded  by  the  residue,  the  law  gives  the 
right  to  go  upon  the  land  and  cut  the  timber  or  bore  for  oil 
and  gas,  and  a  right  of  way  to  the  owner  of  the  lot  or  tract 
of  land  so  purchased  and  situated,  the  deed  or  contract  almost 
always  contains  an  express  stipulation  for  such  right  of  en- 
try or  way.     This  denies  that  express  contracts  for  rights 
which  the  law  gives  are  deemed  useless  and  without  purpose. 
Are  express  contracts  never  made  where  the  parties  maj-  resi 
their  rights  upon  the  law?     Money  advanced  without  an  ex- 
press contract  of  repayment  may  be  recovered.  Goods,  wares, 
und  merchandise  delivered  to  a  party  and  by  him  consumed, 
without  an  express  promise  to  pay  for  them,  gives  a  right  of 
action  for  the  recovery  of  their  value.     But  does  this  princi- 
ple prevent  men  from  taking  notes  in  such  cases?  And,  if  in 
such  case,  a  man  takes  a  note  for  the  money  or  the  value  of 
the  goods,  is  he  regarded  as  having  done  a  vain,  useless  and 
foolish  thing?     If  Mr.  (kmden  preferred  to  have  an  express 
stipulation  in  his  deed  for  entry  upon  the  land,  mining,  ex- 
cavating and  removing  the  coal,  rather  than  rely  upon  the 
law  of  necessity,  giving  him  these  rights  by  implication,  is  he 
to  be  regarded  as  having  had  it  inserted  for  no  purpose  what- 
ever, because,  forsooth,  the  court  denies  to  him  the  right  to 
establish  some  other  or  different  purpose  or  reason  for  its  in- 
sertion?    Will  his  assignee  be  permitted  to  advance,  as  a  pre- 
text upon  which  to  found  the  construction  it  wants,  the  lack 
of  another  and  different  and  baldly  apparent  purpose?  If  the 
court  will  not  permit  it  to  operate  as  a  relinquishment  of  the 
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right  of  support,  could  he  not  rely  upon  it  in  the  court  as  a 
covenant  for  the  right  of  entry  upon  the  land?  If  we  say 
no  other  purpose  than  to  authorize  the  destruction  of  the 
support  of  the  surface  is  discoverable,  then  we  must  say  that, 
in  no  case  in  which  a  man  could  assert  his  rights  without 
written  evidence  of  the  contract,  does  the  taking  of  such  evi- 
dence admit  that  there  was  any  reason  for  it  or  purpose  in 
it.  But  this  is  not  all.  The  law  gives  no  more  than  is  nec- 
essary. It  does  not  consult  or  provide  for  the  mere  conven- 
ience of  the  party  who  must  appeal  to  it  alone  for  his  rights, 
but  gives  only  what  he  can  get  along  with.  Parties  often 
want  more  than  this,  and,  therefore,  stipulate  for  it.  So  did 
Mr.  Camden  in  this  case.  After  providing  for  entry  upon 
the  land  for  the  purpose  of  mining,  excavating  and  removing 
his  own  coal  and  the  coal  from  adjacent  coterminus  and 
neighboring  lands,  he,  in  the  same  clause  and  immediate 
connection,  stipulated  for  the  right  to  make  all  structures, 
road  ways,  excavations,  air-shafts,  drains,  tramways  and 
openings  necessary  or  convenient  for  the  mining  or  removal 
of  said  coal  and  the  coal  from  coterminus  or  neighboring 
lands.  Not  satisfied  to  depend  upon  the  law  of  necessity  for 
the  privileges  of  structures,  roadways,  excavations,  air-shafts 
and  so  on,  he  stipulated  for  all  such  tldtigs  an  might  be  con- 
venumt.  Can  it  be  said  that  this  does  not  evince  a  purpose 
limited  to  the  working  of  the  mine  conveniently  and  success- 
fully which  stops  short  of  the  right  to  take  away  the  support 
of  the  surface,  and  that,  if  he  cannot  take  such  support  un- 
der this  clause,  the  clause  is  useless  and  valuless  to  him  and 
there  was  no  reason  for  putting  it  into  the  contract?  An  af- 
firmative answer  to  this  question  would  do  violence  to  the 
rules  of  construction  and  be  at  variance  with  the  known  prac- 
tice of  all  classes  of  business  men  everywhere,  at  all  times, 
and  in  all  relations.  Even  if  this  express  contract  did  not 
broaden  the  rights  of  the  grantee  in  extent,  as  to  the  rights 
of  way  and  structures,  it  is  a  contract  of  a  higher  nature  than 
a  mere  implied  right,  for  such  right  is  merged  in  it.  An  ac- 
tion for  its  vindication  would  have  to  proceed  upon  the  ex- 
press contract.  But  it  is  said  no  reason  is  yet  assigned  for 
the  use  of  the  word  "all"  in  the  clause  conferring  the  right 
to  remove  the  coal.  Why  did  not  the  stipulation  stop  with  a 
grant  of  the  right  to  mine,  excavate  and  remove  "the  coal" 
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or  "said  coal?"  Does  not  the  word  "all"  prefixed  signifj 
every  particle  of  the  coal?  Can  it  mean  anything:  else! 
Plainly  it  does  not  necessarily  mean  that.  In  seekincr  its 
meaning  we  must  consider  it  in  connection  with  its  immedi- 
ate context,  the  language  of  the  clause  in  which  it  appears. 
The  purpose  of  that  clause  is  to  give  the  right  to  necessary 
and  convenient  roads,  ways,  structures,  shafts,  etc.,  and  it 
was  desired  that  such  necessary  and  convenient  thingfs  should 
extend  to  all  the  coal,  that  is,  to  the  coal  under  all  portions 
of  the  coal  area  purchased,  the  coal  in  the  northern,  southern, 
eastern,  western,  central  and  all  other  portions  of  that  area, 
and  the  most  apt  words  and  expressive  terms  for  securing 
such  right  were  "all  the  coal."  That  is  the  sense  in  which 
it  is  generally  used  in  conveyances.  A  deed  generally  grants 
all  of  the  tract  of  land,  which  it  purports  to  convey.  In  a 
sale  of  timber  or  growing  crops,  the  contract  almost  invaria- 
bly uses  the  word  "all,"'  unless  something  is  to  be  excepted. 
Its  use  here  by  no  means  necessarily  signifies  intent  that  ev- 
ery particle  of  the  coal  may  be  removed. 

It  being  thus  demonstrated  that  this  deed  diflfers  in  no  es- 
sential or  material  respect  from  those  construed,  by  courts 
everywhere,  as  not  authorizing  destruction  of  the  support  of 
the  surface,  and  as  leaving  the  parties,  asto  the  matter  of  sur- 
face support,  in  the  situation  in  which  they  would  be  if  the 
deed  merely  conveyed  the  coal,  reserving  the  surface,  or  con- 
veyed the  surface,  reserving  title  to  the  coal,  it  becomes  nec- 
essary now  to  inquire  whether  this  construction  is  right,  as 
tested  by  the  rules  of  construction  and  to  point  out  the  fallacy, 
if  any,  in  the  numerous  decisions  which  have  so  construed 
such  contracts,  and,  incidentally,  to  ascertain  whether  the 
reasoning  found  in  Judge  MoWhorter's  opinion  has  clearly 
demonstrated  misapplication  of  the  rules  of  construction  in 
the  long  line  of  decisions  which  the  Court  repudiates  and 
overthrows. 

In  deeds,  as  well  as  in  other  contracts  and  in  statutes,  the 
intention  controls,  and  the  object  and  purpose  of  all  inter- 
pretation and  construction  is  to  ascertain  the  intention.  For 
this  purpose,  rules  have  been  devised  and  prescribed  by  the 
courts.  Dominant  over  all  other  rules  of  that  kind  is  the  one 
which  declares  that  the  whole  instrument  shall  be  considered 
and  the  intention  expressed  in  every  clause  and  in  every  word 
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thereof  shall  be  reconciled  and  harmonized,  if  possible.  13 
Cyc.  605.  Chitty  on  Contract,  Volume  1,  page  106,  states 
this  rule  in  different  language  and  as  the  language  strongly 
illustrates  the  meaning  of  the  rule  it  is  quoted.  *'An  agree- 
ment or  contract  shall  have  a  reasonable  construction,  accord- 
ing to  the  intent  of  the  parties:  as  if  a  man  agree  with  B.  for 
twenty  barrels  of  ale,  he  shall  not  have  the  barrels  when  the 
ale  is  spent.''  ''In  the  construction  of  contracts,  all  the  pro- 
visions thereof  shall  be  taken  into  consideration  and  recon- 
ciled if  possible,  so  that  the  true  intent  of  the  parties  to  the 
contract  may  be  ascertained."  Barherx,  Ins.  Oo,^  16  W. 
Va.  658;  Heatherhj  v.  Bank,  31  W.  Va.  70.  Closely  akin  to 
this  great  dominant  rule,  requiring  the  construction  of  the 
contract  as  a  whole,  comes  the  next  most  important  one, 
namely,  some  meaning  must  be  given  to  every  clause,  word 
and  expression,  if  it  can  reasonably  be  done,  consistently 
with  the  general  intent  of  the  whole  instrument,  so  that  the 
deed  may  operate,  if  by  la^v  it  may,  according  to  the  inten- 
tion of  the  parties.  Another  rule  of  great  importance,  but 
clearly  subject  to  exceptions  and  modifications,  where  the  ap- 
plication of  the  rules  above  referred  to  require  it,  is  that 
which  says  words  must  receive  that  interpretation  which  is 
given  b3"  the  common  usage  of  mankind.  That  is,  as  a  gen- 
eral rule,  the  words  must  be  given  their  popular  ordinary 
meaning.  This  rule  is  subject  to  many  exceptions,  but  the 
other  two  are  subject  to  none.  They  are  invariable  and  un- 
alterable. Whether  a  word  is  to  be  given  its  literal  mean- 
ing must  be  determined  in  view  of  the  circumstances  under 
which  it  is  used  and  the  context.  Where  a  word  has  a  popu- 
lar meaning  and  a  technical  meaning,  the  rule  requires  that 
the  technical  meaning  shall  prevail.  Non-technical  words  are 
not  to  have  their  plain,  natural,  grammatical  established,  de- 
finite, usual,  obvious  and  ordinary  meaning,  if  the  paper  is 
ambiguous  on  its  face.  13  Cyc.  606.  Nor  are  they  to  have 
such  meaning  if,  to  give  it  to  them  would  prevent  a  rational 
exposition  of  the  whole  contract.  Id.  "A  literal  interpre- 
tation will  be  abandoned  where  it  leads  to  a  capricious  and  ir- 
rational result,  if  such  rational  exposition  can  be  followed." 
Id.  It  is  upon  this  rule,  relating  to  the  sense  in  which  words 
shall  be  taken  and  given  effect,  that  the  whole  theory  of  the 
defense  to  this  action  is  based.     It  is  upon  this  rule  that  the 
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whole  contention  of  counsel  for  defendant  in  error,  as  to  the 
construction  of  the  deed,  is  founded.  It  is  obviously  subsid- 
iary and  subordinate  to  the  two  rules  above  referred  to,  and 
if  in  applying  it  to  this  deed,  as  counsel  for  defendant  in  er- 
ror contend,  it  conflicts  with  the  result  of  the  application  of 
the  other  two  rules  to  the  contract,  then  it  must  yield. 

What  is  the  general  intent  manifested  by  this  deed  ?  Hie 
grantor  owned  the  tract  of  land  from  the  sky  to  the  center  <rf 
the  earth.  He  granted  away  the  coal  only.  Therefore,  he 
retained  the  surface.  He  did  not  reserve  the  surface,  he  ex- 
cepted it  by  putting  no  language  in  the  deed  which  could 
take  any  part  of  it  away  from  him.  The  dominant  intent  of 
the  whole  contract  is  that  the  grantor  shall  retain  the  surface 
and  the  grantee  shall  have  the  coal.  All  other  parts  of  this 
deed  must  receive  such  construction  as  will  not  make  them 
conflict  with  this  general  intention,  if  it  be  possible  to  do  so. 
and  yet  give  them  some  reasonable  operation  and  effect. 
Other  parts  must  not  have  such  effect  as  to  deprive  the  gran- 
tor of  the  surface  or  any  part  of  it,  unless  they  so  clearly  ejc- 
press  that  intention  as  to  make  it  necessary  to  give  them  that 
effect.  The  court  cannot  presume  that  by  retaining  the  sur- 
face there  was  any  intention,  on  the  part  of  the  grantor,  to 
retain  it  otherwise  than  in  that  state  in  which  nature  placed 
and  left  it.  If,  in  his  hands,  it  is  to  become  punctured  with 
craters  and  holes  and  riven  with  fissures,  so  as  to  deprive  him 
of  the  use  and  benefit  of  it  for  those  purposes  for  which,  by 
nature,  it  is  fitted  and  designed,  he  does  not  retain  the  sur- 
face in  the  true  and  full  sense  of  the  word.  If,  having  bar- 
gained for  the  surface,  he  is  to  be  put  off  with  a  broken, 
ruined  and  useless  piece  of  land,  he  does  not  get  what  he  liar- 
gained  for.  Hence,  it  will  not  be  presumed,  in  the  absence 
of  words  expressly  showing  it,  that  he  intended  to  let  the 
support  go  from  under  his  surface,  for  the  very  reason  that 
loss  of  the  support  is  loss  of  the  surface  itself,  and  the  whole 
general  intent  of  the  contract,  viewed  as  a  whole,  is  defeat^ 
so  far  as  the  grantor  is  concerned,  and  thereby  the  first  great 
rule  of  construction  violated.  On  the  other  hand,  the  intent 
plainly  disclosed  is  that  the  grantee  shall  have  the  coal  and  all 
of  it.  And  if  he  is  entitled  to  all  of  it,  he  may  remove  all  of 
it,  but  he  cannot  take  with  it  any  part  of  the  surface,  because 
the  intent  that  the  grantor  shall  have  that  is  just  as  full  and 
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plain  as  the  intent  that  the  grrantee  shall  have  the  coal.  There- 
fore, although  entitled  to  remove  all  the  coal,  if  this  contract 
^ves  such  right,  he  still  has  no  right  to  withdraw  the  sup- 
port, because  he  may  substitute  artificial,  for  the  natural 
support.  Impracticability  of  artificial  support,  because  of 
the  great  expense  is  the  only  answer  to  this.  But  that  de- 
pends upon  the  circumstances.  As  a  matter  of  fact,  such  sup- 
port is  sometimes  employed.  The  books  contain  reports  of 
cases  referring  to  instances  of  the  substitution  of  artificial, 
for  natural,  support.  But,  be  this  as  it  may,  the  deed  can- 
not be  so  construed  as  to  take  away  any  part  of  the  surface, 
if  the  other  portions  of  the  deed  can  have  some  reasonable 
effect  without  doing  so.  Repugnance  is  to  be  avoided  if  jws- 
sible.  That  which  is  plainly  guaranteed  to  the  gi'antor  by  an 
exception,  the  surface,  cannot  be  cut  down  or  impaired  by 
another  clause  of  the  deed,  if  that  other  clause  can  have  rea- 
sonable effect  in  some  other  way, — can  subserve  some  other 
purpose  useful  to  the  grantee.  That  it  can,  and  does,  has 
been  clearly  demonstrated.  It  gives  the  important  rights  of 
entry  upon  the  land,  of  excavation,  of  removal,  and  of  nec- 
essary and  convenient  ways,  shafts^  structures,  etc.,  as  to  all 
the  coal,  and,  if  it  be  limited  to  these  things,  plainly  co-ex- 
tensive with  the  utmost  signification  and  import  of  its  terms, 
the  clause  is  consistent  with  the  general  and  dominant  intent 
of  the  whole  instrument.  Thus  every  portion,  provision, 
clause  and  word  is  given  effect  as  required  by  law.  The  oth- 
er construction  would  defeat  the  general  intention  and  sub- 
ject the  whole  instrument  and  the  general  intention  to  the 
domination  and  control  of  the  single  word  "all"  and  without 
necessity,  as  has  been  clearly  shown.  This  would  stand  aside 
the  great  rule,  requiring  effect  to  be  given  to  the  general  in- 
tent, which  is  absolute,  for  the  subsidiary  rule,  requiring  ef- 
fect to  be  given  to  every  word,  which  is  not  absolute  except 
to  the  extent  that  some  function  must  be  found  for  each  word. 
It  is  not  absolute  as  to  what  office  it  shall  perform  or  the  ex- 
tent to  which  it  shall  be  effective,  and  under  it,  the  import 
and  meaning  of  mere  words  are  required  to  be  curtailed  and 
limited  so  as  not  to  conflict  with  the  general  intent  express- 
ed. 

"And  as  the  meaning  to  be  put  on  a  contract  is  that  which 
is  the  plain,year,  and  obvious  result  of  the  terms  used  there- 
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in;  so  these  terms  are  to  be  understood  in  their  plain,  ordi- 
nary, and  popular  sense,  unless  they  have,  generally,  in  re- 
spect to  the  subject-matter, — as  by  the  known  usage  of  trade 
or  the  like, — acquired  a  particular  sense,  distinct  from  the 
popular  sense  of  the  same  words;  or  unless  the  context  evi- 
dently points  out  that  they  must,  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of  the  par- 
ties to  that  contract,  be  understood  in  some  other  special 
sense.  And  the  same  rule  has  been  thus  stated:  "words  are  to 
be  construed  according  to  their  strict  and  primary  accepta- 
tion, unless,  from  the  context  of  the  instrument,  and  the  in- 
tention of  the  parties  to  be  collected  from  it,  they  appear  ti) 
be  used  in  a  different  sense,  or  unless  in  their  strict  sense 
they  are  incapable  of  teing  carried  into  effect.''  Ghitty  on 
Contracts  p.  113.  ''As  a  rule,  the  terms  of  a  contract  are  to 
be  understood  in  their  ordinary  and  popular  sense,  rather 
than  in  their  strict  grammatical  or  etymological  meaning. 
Subject  to  this  rule,  words  are  ordinarily  to  be  understood  in 
their  plain  and  literal  meaning.  *  *  *  However,  the  lit- 
eral meaning  will  not  be  adopted  by  the  court  against  the  in- 
tention of  the  parties  as  evidenced  by  the  entire  contract'' 
Hammon  on  Contracts,  pp.  812-13,  section  412.  '^As  in  the 
case  of  all  contracts,  the  intent  of  the  parties  to  the  dee<l 
when  it  can  be  obtained  from  the  instrument,  will  prevail 
unless  counteracted  by  some  rule  of  law.  *  *  *  The  rule 
is  that  the  intention  of  the  parties  is  to  be  ascertained  by  con- 
sidering all  the  provisions  of  the  deed,  as  well  as  the  situation 
of  the  parties,  and  then  to  give  effect  to  such  intention,  if 
practicable,  when  not  contrary  to  law."  Devlin  on  Deeds, 
section  836.  "Manifestly,  no  general  rule  can  be  laid  down 
as  to  the  construction  of  particular  words.  The  primary  ob- 
ject  courts  have  in  view  is  to  carry  out  the  intention  of  the 
parties."  Id.  section  864.  In  order  to  do  this,  words  are  of- 
ten ignored  entirely  or  discarded  as  meaningless  and  useless, 
and,  in  some  instances,  a  meaning  and  effect  are  given  to 
them  entirely  different  from  what  they  import,  in  oi-der  to 
effectuate  the  general  intention  shown  by  the  deed.  Numer- 
ous illustrations  of  this  might  be  given  but  one  or  two  will 
be  sufficient.  If  it  api)ears,  from  the  terms  of  a  deed,  and  the 
circumstances  connected  with  the  execution  that  the  grantor 
meant  children,  although  he  used  the  word  "heirs,"  effect 
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will  be  given  to  it  accordingly,  and  the  deed  will  not  be  de- 
feated, by  the  general  rule  that  a  conveyance  to  the  heirs  of 
a  living  person  is  void.  Heath  v.  Hewitt^  127  N.  Y.  166 ; 
TiclcarH  v.  Lee,  104  N.  C.  248;  GHswold  v.  Hicks,  132  111. 
132;  Broliar  v.  Marqxds,  132  111.  194;  Broliar  v.  Marqvis, 
80  la.  49.  The  terra  *'heirs  at  law"  may  be  construed  as  chil- 
dren, or  grand  children,  where  such  a  construction  will  ef- 
fectuate the  grantor's  intention,  and  is  consistent  with  legal 
principles.  Waddellv.  Waddell,  99  Mo.  238.  ''Generally 
whatever  is  inconsistent  with  the  real  intention  of  the  parties 
as  ascertained  from  the  language  of  the  whole  instrument 
may  be  rejected  as  superfluous,  or  false  or  mistaken,  or  re- 
pugnant, provided  no  rule  of  law  be  violated  thereby,  so  as 
to  give  effect  to  the  deed  according  to  the  intent.  But  al- 
though words  may  be  rejected  which  are  repugnant  to  other 
parts  of  the  deed  and  to  the  general  intention  of  the  parties, 
nevertheless  no  word  is  to  be  rejected,  unless  there  cannot  be 
given  a  rational  construction  to  the  instrument  with  the 
words  as  they  are  found."     13  Cyc.  p.  619,  article  on  deeds. 

Under  the  application  of  these  rules  there  can  be  no  doubt 
that  the  general  intention  of  the  parties  to  the  effect  that  the 
grantor  shall  have  the  surface  in  the  full  sense  of  the  term 
and  the  grantee  the  coal,  must  govern  and  control  the  subsid- 
iary clause  giving  right  to  enter  upon  the  land  and  mine,  ex- 
cavate and  remove  all  the  coal,  for  these  words  may  have 
reasonable  and  important  force  and  effect  without  working 
such  disturbance,  and,  under  these  rules,  the  court  must  so 
limit  their  effect.  This  clause  adds  nothing  to  the  grant  of  the 
coal.  The  grant  alone  gives  the  right  of  removal  of  all  of 
the  coal,  if  it  can  be  done  without  depriving  the  surface  of 
its  support.  No  additional  words  are  required  to  confer  that 
right.  It  exists  without  any  additional  clause.  The  mere 
addition  of  the  right  to  remove  all  the  coal,  without  language 
in  connection  with  it,  disclosing  intent  to  allow  the  surface  to 
be  thereby  injured,  leaves  the  parties  in  the  same  situation 
as  if  the  deed  stopped  with  a  mere  grant  of  the  title  to  the 
coal.  The  value  and  character  of  the  surface  in  its  natural 
state  cannot  be  cut  down  or  impaired  without  the  employ- 
ment of  language  expressly  and  necessarily  showing  such  in- 
tent. 

Under  the  operation  of  these  rules  of  construction  the 
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courts  have  said,  uniformly,  that,  in  order  to  take  away  the 
right  of  support,  the  language  used  must  not  only  authorize 
the  taking  of  all  the  coal,  but  must  go  further  and  authorize 
in  terms  or  by  such  language  as  clearly  shows  the  intent,  the 
letting  down  of  the  surface.  There  must  be  some  words  which 
can  refer  to  nothing  but  the  surface.  No  such  language  ap- 
pears in  this  deed;  no  right  to  compensation  for  damages  to 
the  surface  is  stipulated  for.  No  word  is  used  which  says  the 
surface  may  be  let  down  or  necessarily  means  that.  In  Zfem 
V.  Trehame^  6  App.  Cas.  460,  Lord  Blackburn  said,  in  con- 
struing a  coal  lease,  under  which  royalty  was  to  be  paid,  not 
a  deed  conveying  coal,  that,  if  the  lessor  had  said  by  express 
words  or  by  necessary  implication,  you  may  take  away  all 
the  minerals,  or,  you  shall  take  away  all  the  minerals, 
letting  down  the  surface,  he  would  thereby  have  relin- 
quished his  right  of  support,  and  that  the  fact,  that  it 
was  to  the  interest  of  the  lessor  to  have  all  the  coal  removed 
because  he  derived  a  royalty  therefrom,  might  be  considered 
as  material  on  the  question  of  intent.  But  the  words  of  that 
lease  omitted  to  say  the  surface  might  be  let  down  and  it  was 
held  that  the  support  could  not  be  withdrawn  from  under  it, 
although  it  was  a  lease  and  although  it  contained  a  clause 
stipulating  for  compensation  to  the  lessor  for  any  damage  or 
injury  done  to  the  surface  of  the  said  farms  or  lands.  This 
stipulation  was  referred  to,  and  held  to  be  governed  by,  the 
clause  giving  the  right  to  erect  buildings  and  machinery  and 
to  do  and  execute  all  such  other  acts,  works  and  things,  upon, 
in,  or  under,  or  above  the  said  premises,  as  should  be  neces- 
sary and  convenient  for  working  and  carrying  away  the  min- 
erals, and  that  the  use  of  the  word  "under"  in  that  clause  did 
not  make  it  applicable  to  operations  carried  on  under  the  sur- 
face so  as  to  permit  injury  to  the  surface  by  a  withdrawal  of 
the  pillars.  The  general  intent  disclosed  by  the  whole  con- 
tract rendered  this  word  irreconcilably  repugnant  thereto 
and  it  was  thrown  away  and  not  allowed  to  control  the  gen- 
eral intent,  because  its  connection  was  such,  its  location  such, 
that  the  court  could  see  that  it  was  never  intended  to  have 
such  effect,  and  was  intended  to  play  a  subsidiary  and  compa- 
ratively unimportant  part  in  the  contract.  It  was  restrained 
by  its  immediate  context  and  had  to  yield  under  the  force  of 
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the  general  context,  and  the  contrary  intent  appearing  from 
the  whole  instrument. 

Now  what  are  held  to  be  deeds  and  contracts  giving  the 
right  to  take  away  the  support  of  the  surface?  What  lan- 
guage is  sufficient  to  disclose  intent,  on  the  part  of  the  gran- 
tor, to  relinquish  it?  In  Smith  v.  Darbt/,  7  L.R.Q.B.  716, 
a  deed  was  held  sufficient  for  that  purpose,  because  it  con- 
ferred upon  the  lessees  the  right  to  enter  and  work  and  take 
the  minerals  by  this  clause:  "they,  the  lessees,  their  execu- 
tors, administrators,  and  assigns,  making  reasonable  satisfac- 
tion to  the  lessors,  their  heirs  and  assigns,  and  their  tenant 
and  tenants,  for  the  damage  done  to  them  respectively  by  the 
surface  of  their  lands  being  covered  with  rubbish  or  other- 
wise injured,  or  as  he  or  they  should  or  might  sustain,  as 
well  by  the  injury  done  to  the  lands  of  the  said  lessors  in  sink- 
ing and  getting  the  said  mines  and  mineral  and  converting 
coal  into  charcoal,  as  for  such  damage  or  injury  as  may  he 
done  or  caused  in  the  dwelling  Iiouse  or  other  buildings  of  the 
said  lessors  hy  getting  mines  of  coal.,  ironstone^  or  other  stone 
or  other  minerals  under  or  near  to  any  of  the  dwelling-houses 
or  other  buildings  of  the  said  lessors,  according  to  the  cove- 
nant hereinafter  contained."  Following  this  was  a  covenant 
that  the  lessors,  in  case  of  damage  or  injury  to  any  dwelling- 
house,  cottages  or  other  buildings  already  erected,  or  to  be 
thereafter  erected  on  the  land  in  lieu  of  those  then  on  it,  and 
not  of  greater  value  than  those  then  on  it,  "by  reason  of  any 
minerals  being  got  under  them^  or  so  near  to  them  as  to  occa- 
sion such  damage  or  injury^  the  lessees  and  assigns  shall  at 
their  own  cost,  on  six  days'  notice  by  the  lessor,  rebuild  or 
repair  any  such  buildings  so  damaged  and  injured,  and  put 
them  in  as  good  condition  and  repair  as  they  were  before  the 
damage  was  done."  There  was  a  further  stipulation  for  the 
payment  of  damages  done  to  the  crops  on  the  surface.  These 
provisions  of  the  contract  clearly  showed  an  intention  to  al- 
low the  surface  to  be  injured.  They  had  direct  reference  to 
injury  to  the  surface  by  withdrawal  of  its  support,  and,  see- 
ing that  in  the  language  of  the  contract,  the  court  said  it 
must  have  eflfect  according  to  the  intent  of  the  parties.  It 
was  impossible  to  say  that  buildings  could  be  injured  hy  get- 
ting coal  under  them  otherwise  than  from  subsidence  of  the 
surface  and  that  could  result  only  from  lack   of  support. 
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Hence,  the  language  clearly  showed  that  the  support  might 
be  withdrawn.  Eadon  v.  Jeffcock^  7  L.  R.  Ex.  379,  pro- 
ceeds on  the  theory  of  a  difference  between  a  lease  and  a 
deed,  and  seems  to  go  a  step  further,  but  in  Davi^a  x.  Tr*:- 
Karne^  above  referred  to,  Lord  Blackburn  disapproved  that 
case  and  said  the  intent  to  relinquish  the  right  to  support 
must  affirmatively  appear  in  a  lease  as  well  as  in  a  deed;  and 
the  principles  announced  in  Smith  v.  Darby  are  also  incon- 
sistent with  the  theory  of  Eadon  v.  Jeffcock\  In  Scranton  v. 
PhilUps^  94  Pa.  1,  an  executory  contract  of  sale  determined 
the  rights  of  the  parties  in  respect  to  the  coal.  It  excepted 
and  reserved  to  the  vendor  the  coal  under  the  tract  of  land 
and  provided  tliat  on  full  payment  of  the  purchase  money 
the  grantor  was  to  execute  and  deliver  a  good  and  sufficient 
deed  in  fee  simple,  ''reserving  the  coal  and  privileges  above 
stated,  and  with  a  full  and  unconditional  release  and  discharge 
forever,  on  the  part  of  the  said  party  of  the  second  part,  her 
heirs  and  assigns,  to  the  party  of  the  first  part,  his  heirs  and 
assigns,  from  aiiyUahUlty  for  any  injury  tfi/if  may  result  to 
th'3  surface  of  the  said  j)  remises  from  the  mining  and  remcr- 
al  of  the  mid  coal;  and  with  a  quit-claim  on  the  part  of  the 
party  of  the  second  part  to  the  party  of  the  first  part,  his 
heirs  and  assigns,  of  all  right,  title  and  interest  in  and  to  said 
coal,  and  the  privileges  of  mining  and  removing  the  same  as 
aforesaid."  In  the  opinion  of  the  court,  this  contract  suffi- 
ciently disclosed  intent  to  permit  the  surface  to  be  injured  by 
the  withdrawal  of  support.  It  is  stipulated  that  there  should 
l>e  no  liability  on  the  part  of  the  mine  owner  for  any  injury 
that  might  result  to  the  surface  of  the  said  premises  from  the 
raining  and  removal  of  the  said  coal.  There  was  no  room  to 
say  the  injury  to  the  surface  contemplated  might  result  from 
entry  upon  the  surface  and  doing  acts  thereon.  The  language 
was  susceptible  of  but  one  signification.  It  said  injury  to  the 
swvtdiCQ  from  the  mining  and  removal  of  the  coal^  from  tak- 
ing the  coal  from  under  the  land,  so  as  to  inflict  injury  by 
subsidence  of  the  surface.  What  a  vast  difference  between 
that  contract  and  the  deed  here  under  consideration!  Where, 
in  this  deed,  is  there  a  waiver  of  damage  for  injury  to  the 
surface,  or  reference  to  such  injury?  Search  for  it  will  be 
made  in  vain.  In  all  these  cases,  the  contract  showed  an  af- 
firmative intent  to  permit  injury  to  the  surface  by  withdraw- 
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al  of  the  support,  and  the  language  used  expressing  that  in- 
tent was  such  that  it  could  be  referred  to  no  other  subject 
than  injury  to  the  surface  by  removal  of  the  support.  An- 
other case  in  which  support  was  allowed  to  be  taken  away, 
without  liability,  is  that  of  Dui'e  ofBuccleuch  v.  Makejield^  4 
Ij.R.H.L.  377.  It  arose  under  an  Act  of  Parliament,  pro- 
viding for  the  inclosure  of  a  commons,  the  minerals  under 
which  were  owned,  at  the  time  of  the  passage  of  the  act,  by 
the  Duchess  of  Buccleuch,  and  the  surface  held  by  her  ten- 
ants. The  forty-third  section  of  the  clause  of  the  Act  pro- 
vided that  the  owner  of  the  mines  should  work  them  ''in  as 
full  and  ample  a  manner  to  all  intents  and  purposes  as  would 
or  might  have  been  done  if  the  said  lands  had  remained  open 
and  uninclosed,  or  this  Act  had  not  been  passed,  without  any 
interruption  whatsoever,  yet  nevertheless  making  reasonable 
compensation  for  damages  done  by  such  works  as  aforesaid 
to  the  person  or  persons  sustaining  such  damage."  The  court 
found  that  prior  to  the  passage  of  that  Act,  it  had  been  the 
usage,  custom  and  practice,  of  the  owner  of  those  mines  to 
take  away  the  support  of  the  surface  and  pay  the  tenants  the 
damages  occasioned  thereby,  and  as  the  act  provided  that  the 
working  of  the  mines  should  go  on  in  all  respects  as  if  it  had 
never  been  passed,  it  was  held  that  the  mine  owner  had  the 
right  to  remove  the  support  but  was  liable  for  the  injury  re- 
sulting. By  accepting  their  deeds  under  the  Act  of  Parlia- 
ment, the  parties  were  deemed  to  have  assented  to  the  provi- 
sion of  the  Act,  which  authorized  the  working  of  the  mines 
to  continue  in  the  future  as  they  had  been  carried  on  pre- 
viously. Rowhothim  v.  Wilson^  8  H.  L.  34:8,  arose  under 
another  inclosure  act.  Under  it,  commissioners  were  appoint- 
ed to  allot  the  land,  according  to  the  rights  of  the  various 
persons  interested  in  them,  including  the  mines.  The  award 
of  the  commissioners,  assented  to  by  the  persons  among  whom 
the  partition  was  made  by  them,  provided  that  the  land  so 
allotted  should  be  lawfully  held  and  enjoyed  by  the  allottees 
without  molestation  and  without  any  mine  owner  being  sub- 
ject to  damages  on  account  of  working  and  getting  the  mines, 
or  by  reason  that  the  lands  might  be  rendered  uneven  and 
less  commodious  to  the  occupiers  thereof,  or  by  sinking  in 
hollows,  or  being  otherwise  defaced  or  injured.  The  court 
held  that,  whatever  is  the  general  right  in  the  surface  to  sup- 
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port,  this  clause  in  the  award  operated  as  a  gn^-ant  of  a  light 
to  disturb  the  surface  of  the  land.  But  there  was  nothing  left 
to  implication  in  the  terms  of  that  award.  They  expressly 
referred  to  the  surface  and  exonerated  the  mine  owner  froni 
liability  for  injury  to  it  by  causing  it  to  become  uneven  or 
to  sink  in  hollows  or  to  become  otherwise  defaced  and  injur- 
ed. The  language  used  could  perform  no  other  office  thim 
that  of  a  relinquishment  of  a  right  of  support,  as  in  the  Penn- 
sylvania case  and  in  all  the  other  cases  in  which  such  effect 
has  been  given  to  the  deed. 

The  requirement  of  expression  of  intent  to  impair  the  sur- 
face in  connection  with  the  grant  of  right  to  remove  the  coal, 
stands  upon  sound  reason,  arising  from  the  nature  of  the 
right  of  support.     There  must  be  enough  to  enable  the  court 
to  see  that  there  is  a  covenant  on  the  part  of  the  surface 
owner  not  to  sue  the  mine  owner  for  damages  for  injury  to 
the  surface  resulting  from  subsidence,  or  in  any  way  molest 
him  in  the  working  of  his  mine.      If  the  right  of  support  is 
an  easement,  or  a  right  ex  jure  naturae^  it  is  a  right  whidi 
cannot  exist  except  as  incident  to,  and  a  part  of,  the  surface. 
It  cannot  be  annexed  to  the  coal  for,  by  its  nature,  it  is  in- 
capable of  such  annexation  and  cannot  pass  with  a  grant  of 
the  coal.      It  cannot  pass  by  grant  in  connection  with  the 
coal,  nor  in  any  way,  because  when  it  is  disconnected  or  elim- 
inated from  the  surface  it  ceases  to  exist.     There  must  be 
a  subject  of  grant  in  order  to  effectuate  a  grant.      The  thing 
which  language  purports  to  grant  must  be  capable  of  being 
given  to  another.     This  easement  is  not.     JSonomi  v.  Back- 
hmse,  E.  B.  &  E.  (92  E.  C.  L.)  622.     Nor  can  it  be  the  sub- 
ject of  release  in  the  legal  sense  of  the  term,  because  a  re- 
lease passes  an  estate,  or  right.     In  other  words,  it  passes  ti- 
tle;   and  as  this  right  is  incapable  of   existence  except  as 
part  of  the  surface,  it  cannot  be  passed  to  another,  unless  he 
has  the  surface  which  is  necessary  to  its  existence.  This  view 
is  explained  in  Eowhotham  v.   WUsan,  by  Lord  Chelmsford, 
as  follows:  '^But  although  the  thing  itself,  namely,  the  righc- 
to  support  cannot  pass  by  grant,  nor  be  extinguished  by  re- 
lease, yet  the  covenant  amounts  to  a  grant  of  license  to  do 
acts  which  may  be  completely  destructive  of  that  right;  and 
being  by  deed,  and  therefore  presumed  to  be  founded  upon 
good  and  sufficient  consideration,  it  is  irrevocable  and  bind- 
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ing  upon  all  who  claim  the  surface  land  from  Pears.     The  ef- 
:fect  of  Pears'  deed  is,  not  to  transfer  to  Howlette  any  right 
or  interest  in  the  coal  which  might  serve  as  a  support  to  the 
surface-land,  but  it  operates  as  the  grant  of  right  to  How- 
lette, his  heirs  and  assigns,  to  work  the  mines  without  moles- 
tation, denial,  or  interruption,  even  to  the  taking  away  this 
support,  and  defacing  and  injuring  the  surface  of  the  land, 
^which,  without  such  a  grant,  could  not  lawfully  have  been 
done."    As  tested  by  the  decisions  hereinbefore  adverted  to 
and  by  the  rules  of  construction,  which  are  laws  to  which  the 
court  must  bow  and  submit,  the  mere  grant  of  a  right  to  re- 
move all  the  coal,  unconnected  with  any  words  giving  right 
to  damage  the  surface  by  withdrawal  of  the  support  there- 
from, does  not  amount  to  a  grant  which  can  operate,  or  be 
effective,  as  a  covenant  not  to  disturb,  molest  or  sue  the 
grantee  for  such  injury  to  the  surface;  for  the  reason  that 
the  words  "all  the  coal"  are  susceptible  of  more  than  one 
meaning.     It  is  an  uncertain  equivocal  grant,  not  necessarily 
meaning  that  the  support  shall  be  withdrawn,  and  grants  or 
covenants  which  fall  short  of  that  intent  cannot  protect  the 
grantee  in  the  destruction  of  the  right  of  support. 

Another  rule  of  construction  which  is  favorable  to  the  de- 
fendant in  error,  if  it  were  applicable,  but  which  does  not 
seem  to  be  relied  upon  in  the  argument,  remains  to  be  con- 
sidered. It  is  that  in  deeds  and  contracts,  the  language  of  the 
grantor,  covenantor  or  promisor  is  sometimes  to  be  taken 
most  strongly  against  him.  This  applies  when  there  is  doubt 
as  to  the  meaning  of  the  contract.  Itcannot  avail  here.  Ham- 
mon  on  Contracts,  at  section  413,  names  six  exceptions  to 
which  this  rule  is  subject.  1.  There  must  exist  in  the  terms 
of  the  contract  an  ambiguity  justifying  more  than  one  con- 
struction of  it.  2.  It  will  not  be  allowed  to  defeat  the  plain 
intent  of  the  parties  as  gathered  from  the  entire  instrument. 
3.  It  is  inapplicable  where  the  terms  of  the  contract  were 
concurrently  settled  by  both  parties.  4.  It  is  not  allowed 
where  the  contract  contains  anything  in  its  nature  odious  and 
unequally  burdensome.  6.  It  does  not  apply  to  grants  from 
the  sovereign.  6.  It  is  not  resorted  to  in  any  case  until  all 
other  rules  of  construction  have  been  tried  and  have  proved 
ineffectual.  See  Chitty  on  Contracts,  p.  137.  Any  one  of 
he  first,  second  and  sixth  exceptions  will  defeat  the  applica- 
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tion  of  this  rule  to  this  case.  The  contract  is  not  suscepti- 
ble of  two  constructions.  To  apply  the  rule  would  defeat  the 
plain  intent  to  be  gathered  from  the  whole  instrument.  Oth- 
er rules  of  construction  make  the  intention  of  the  parties 
clear.  ''This  rule  is  subservient  to  the  ascertained  intention 
of  the  parties,  and  is  to  be  modified  by  the  rule  requiring  ef- 
fect to  be  given  every  word  so  far  as  possible;  nor  is  it  to 
be  applied  or  invoked  until  all  other  rules  of  construction 
fail."  13  Cyc.  title  Deeds,  clause  Construction  again^ 
grantor,  609.  Of  this  rule,  Chancellor  Kent  says:  *'Itisa 
rule  of  strictness  and  rigor,  and  not  to  be  resorted  to  but 
where  other  rules  of  exposition  fail.  The  modern  and  more 
reasonable  practice  is  to  give  to  the  language  its  just  sen^, 
and  to  search  for  the  precise  meaning,  and  one  requisite  to 
give  due  and  fair  effect  to  the  contract,  without  adopting 
either  the  rule  of  a  rigid  or  of  an  indulgent  construction.  '2 
Kent.  Comm.  556.  The  ambiguity  which  calls  into  effect  this 
rule,  must  be,  according  to  all  the  authorities,  one  which  will 
not  yield  to  any  other  treatment,  one  which,  like  Banquo's 
ghost,  will  not  down  at  the  bidding  of  any  other  rule.  It 
must  be  an  obstruction  w^hich  defies  crow-bar,  pick  and  shov- 
el, sledge  and  stone  wedges,  drill,  black  powder  and  dyna- 
mite, and  requires,  for  its  demolition,  the  volcanic  action  of 
nitro-glycerine. 

All  that  has  been  said  thus  far  in  this  opinion,  however, 
has  been  i)ut  aside  by  the  declaration  that  this  deed  is  free 
from  ambiguity,  in  consequence  of  which  no  rules  of  con- 
struction can  be  invoked  or  applied.  The  majority  opinion, 
as  well  as  the  brief  for  counsel  for  defendant  in  error,  asserts 
and  reiterates  that  the  contract  is  clear  and  free  from  ambi- 
guity. I  assert  that  a  contract  or  deed  must  be  read  in  the 
light  of  the  rules  of  interpretation  to  ascertain  whether  it  is 
ambiguous.  The  mental  process  of  analysis  must  be  per- 
formed in  the  reading  of  the  contract  in  obedience  to  the 
rules  of  construction.  The  legal  effect  of  the  instrument  can- 
not be  determined  from  one  clause.  All  must  be  read  and 
collectively  viewed.  No  w^ords  or  clauses  will  be  limited  or 
transposed  or  otherwise  altered  from  the  arrangement  in 
which  they  are  found  or  the  ordinary  sense  in  which  they  are 
used,  unless  some  conflict  is  found  to  exist,  but  whether  there 
is  such  conflict  must  be  determined  from  an  analysis  of  all 
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the  parts.  ''It  would  seem  to  follow,  from  the  statement 
just  made  as  to  the  object  of  interpretation,  that  if  the  lan- 
guage of  the  instrument  is  plain  and  unambiguous  in  itself, 
there  is  no  room  for  interpretation  or  construction,  and  it  is 
quite  frequently  so  stated.  But  in  determining  whether  there 
is  such  an  ambiguity  as  calls  for  interpretation  the  whole  in- 
strument is  to  be  considered,  and  not  an  isolated  part  there- 
of, this  being  merely  an  application  of  the  rule  conmderedhe- 
l-mv^  that  the  instrument  is  to  he  considered  (is  a  whole. '^'^  17 
Am.  &  Eng.  Ency.  Law,  4.  The  first  great  dominant  rule  of 
construction  is  used  first  to  determine  whether  there  is  am- 
biguity, and  that  rule  controls  all  other  rules  of  construction. 
The  assertion  made,  as  to  lack  of  ambiguity,  a  mere  assump- 
tion based  upon  three  words  of  this  deed,  was  made  in  a  case 
lately  pending  in  the  Supreme  Court  of  the  United  States, 
with  reference  to  a  contract  which  that  court  had  under  con- 
sideration. But  that  court,  the  highest  in  the  land,  and  at 
least  the  equal  of  any  other  in  the  world,  speaking  through 
Mr.  Justice  White,  replied  as  follows:  "The  fallacy  which 
underlies  the  assertion  as  to  want  of  all  ambiguity  in  the 
bond  arises,  therefore,  from  presupposing  that  in  order  to 
establish  want  of  ambiguity  in  a  contract  a  few  words  can  be 
segregated  from  the  entire  context,  and  that  because  the  words 
thus  set  apart  are  not  intrinsically  ambiguous,  there  is  no 
room  for  construing  the  contract  itself.  In  other  words,  the 
confusion  of  thought  consists  in  failing  to  distinguish  between 
the  contract  as  a  whole  and  some  of  the  words  found  therein. 
If  the  erroneous  theory  were  the  rule,  then,  in  every  case,  it 
would  be  impossible  to  arrive  at  the  meaning  of  a  contract, 
in  the  event  of  difference  between  the  contracting  parties, 
since  each  would  select  particular  words  upon  which  they  re- 
lied, and  thus  frustrate  a  consideration  of  the  whole  agree- 
ment. The  elementary  canon  of  interpretation  is,  not  that 
particular  words  may  be  isolatedly  considered,  but  that  the 
whole  contract  must  be  brought  into  view  and  interpreted 
with  reference  to  the  nature  of  the  obligations  between  the 
parties,  and  the  intention  which  they  have  manifested  in 
forming  them."  O'Brien  v.  Miller,  168  U.  S.  287,  297. 
"The  meaning  of  the  parties  to  written  instruments  must  be 
ascertained  by  the  tenor  of  the  writing,  and  not  by  looking  at 
a  part  of  it."    Boardman  v.  Reed,  6  Peters  328.      "When 
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the  substantial  thing  which  they  have  in  view  can  be  g:atfaer- 
ed  from  the  whole  instrument,  it  will  control  mere  fonml 
provisions,  which  are  intended  only  as  a  means  of  attainiiif 
the  substance."     Canal  Co.  v.  HUl^  15  Wall.  94. 

The  keynote  of  the   majority  opinion   is  "when  a  x>er90B 
sells  a  thing  with  the  right  to  remove  it,  or  the  rig'ht  to  oc- 
cupy and  use  it,  that  he  is  conclusively  presumed,  in  the  ab- 
sence of  a  contract  to  the  contrary,  to  have  included  in  tbe 
consideration  not  only  the  value  of  the  thing  sold,  but  compen- 
sation, for  the  inconvenience  and  injuries  which  will  necesr 
sarily  result  by  removal  or  occupation."    The  fallacy  of  this 
proposition  is  that  it  assumes  everything  at  issue.  It  is  merelv 
saying  in  another  form  and  in  different  words  that  tlie  ctMh 
tract  is  not  ambiguous.     It  assumes  that  the  question  of  the 
right  to  remove  the  coal  without  leaving  support    has   been 
determined.     Illustrations  of  the  alleged  rule   are    given  by 
saying  the   sale  of  logs   in  the  tree,  wool  on  the  sheep's 
back  and  a  growing  crop,  etc.,   with  the  stipulation  of  tbe 
privilege  of  severing   and  taking  the  same  away,    confers 
complete  title  and  full  dominion  over  the  thing  sold.     Bat 
suppose  the  purchaser    of  the  wool    on    the    sheep'S  back 
should  set  up  a  claim,  in  view  of  his   peculiar  practice  or 
mode  of  enjoying  and  using  such  property,  to  the   right  to 
destroy  the  hide  of  the  sheep,    upon  the  theory  that  he  is 
entitled,  under  his  contract,  to  take  all  the  wool  and  should 
have  that  part  of  it  which  extends  into  the  skin.      Or  sup- 
pose one  who  sells  a  growing  crop  of  clover,    stipulating 
further  that  the  vendee  shall  have  the  right  to  enter  upon 
the  land,  sever  and  remove  all  of  said  clover,  and  the  grantee 
should  set  up,  under  that  contract,  a  claim  to  the  right,  not 
only  to  take  so  much  of  it  as  stands  above  the  ground,  but 
to  turn  his  hogs  in  upon  it  to  dig  up  and  consume  the  roots. 
All  this  would  be  strictly  within  the  literal  meaning  of  the 
terms,  but  no  one  would  pretend  to  say  that  any  such  claims 
could  be  sustained.  The  man  who  has  the  title  to  property 
and    the    right    to    remove    the    same    or    otherwise   use 
it  must  do  so  in  such   manner  as   not  to  injure  the  prop- 
erty of  another.     Sic  utere  tuo  ut  alienum  nan  1<iedas^  (so 
use    your   own  as  not  to  injure    another's  property,)  and 
prohihetttr   quis  fa^iat    in  8uo   quod  nocere  possit  aliem, 
(it   is   prohibited  to  do  on  one's  own  property  that  which 
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xnay  injure  another's,)  are  maxims  enforced  by  all  the  courts, 
known  to  our  jurisprudence.     They  are  a  part  of  the  com- 
mon law,  and  as  old  as  the  law  itself.      No  man  can  free 
himself  from  their  operation  except  by  a  contract  which  ex- 
pressly   exonerates   him  from  the  burden  of  them.     They 
are  rigidly  and  vigorously  enforced   by  this  Court.      Mc- 
Ch^egor  v.  Camden,  47  W.  Va.    193;  Powell  v.  Bentley   cfe 
Gemmg  Co.^  34  W.  Va.  804.    This  old   and  universal   law 
says  when  a  man  buys  a  thing  with  the  right  to  remove  it 
or  occupy  and  use  it,  he  cannot  use  it  in  such  manner  as  to 
injure  the  property  of  another.     Title  alone  gives  right  to 
remove  and  use.     Every  owner  of  property  has  that  right, 
but  the  law  limits  that  right  to  the  extent  of  the  maxims  just 
quoted,  no  matter  how  or  from  whom  he  acquired  the  prop- 
erty, or  what  its  character  may  be.  Here  the  surface  belongs 
as  clearly  and  as  fully  to   the   plaintiff  in  error  as  does  the 
coal  to  the   defendant  in  error,  and  not  one   word  of  the 
contract  necessarily,  or  fairly,  confers  upon   the  owner  of 
either,  the  right  to  use  his  property  so  as  to  injure  that  of 
the  other,  except  the  express  stipulation  for  rights  of  entry 
for  certain  specified  purposes.     A  contract,  by  which  a  thing 
is  sold  and  a  right  to  remove  it  is  conferred,  must  be  gov- 
erned  to  some  extent  by   the  nature  of  the  thing  so  sold. 
Coal  differs  in  its  situation  and  in  its  nature  from  all  the 
things  enumerated  in  the  opinion.     There  is  no  ground  upon 
which   a  fair  and  just  analogy  between  coal  and  any  of 
them  can   be   predicated.      An  element  to   be    considered 
in  ascertaining  the  meaning  of    all    contracts  is  the    na- 
ture of  its  subject  matter,  and  this  rule  is  utterly  ignored  in 
the  comparison  made.     '*In  construing  a  contract  the  Court 
considers  its  subject  matter,*  and  reads  it  in  the  sense  most 
agreeable  to  the  nature  of  the  contract."    Ham.  Cont.  sec- 
tion 400,  p.  796. 

It  is  also  said  that  difference  in  conditions  prevailing 
in  England  where  the  principles  of  law  found  in  the  deci- 
sions relating  to  contracts  of  this  kind  originated,  from  the 
conditions  prevailing  here,  furnishes  some  ground  or  reason 
for  departure  from  those  principles.  Coal  is  coal  the 
world  over,  has  like  uses  and  value  everywhere  and  is 
mined  and  handled  in  the  same  way  wherever  use  is  made 
of  it.    The  surface  has  the  same  general  uses  and  value  in 
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all  parts  of  the  civilized  world.  If  any  difference  should 
be  made,  probably  it  would  favor,  rather  than  militate 
against,  the  adoption  of  the  principles  of  the  English  decis- 
ions. In  England,  much  of  the  coal  seems  to  lie  in  com- 
paratively level  regions  and  near  the  surface,  so  that  the  incon- 
venience of  supporting  the  surface  is  greater  than  it  is  here 
where  the  coal,  for  the  most  part,  is  found  in  the  mountains 
and  overlaid  with  hundreds  of  feet  of  solid  rock,  in  conse- 
quence of  which  less  coal  need  be  left  here  for  the  purpose 
of  support.  Another  criticism  made  in  the  brief  of  counsel 
for  defendant  in  error,  but  not  mentioned  in  the  opinion 
is  grounded  upon  an  alleged,  unjust  and  unsavory  origin  of 
the  English  decisions  on  this  subject.  It  is  said  that  the 
nobility  owned  the  surface  and  prided  themselves  upon  the 
number  and  breadth  of  the  acres  held,  while  the  villains, 
in  the  feudal  ages,  operated  the  mines,  and  the  courts,  under 
the  control  or  influence  of  the  nobility,  steadily  ruled  in  the 
interest  of  the  latter.  So  far  as  my  limited  investigation  has 
revealed  the  history  of  the  mining  of  coal  in  England,  it 
does  not  sustain  this  charge,  even  if,  in  view  of  the  reason- 
able and  just  principles  upon  which  these  decisions  rest,  as 
viewed  in  the  light  of  present  conditions,  it  merited  any  re- 
mark or  attention.  In  most  of  the  cases  reported,  the  title, 
disclosing  rank  and  fortune,  is  prefixed  to  the  name  of  the 
defendant  and  not  to  the  name  of  the  plaintiff  who  brings  the 
action  for  injury  to  his  surface. 

PoFFENBARGER,  JuDGE,  {dUHtutlng)^  Additional  Opinion. 

Since  the  decision  of  this  case  and  the  filing  of  a  i)etition 
for  rehearing,  my  associate.  Judge  Cox,  has  prepared 
another  opinion,  setting  forth  the  principles  which,  in  the 
opinion  of  the  majority  of  the  Court,  govern  the  construction 
of  deeds  of  the  class  to  which  the  one  under  consideration 
belongs,  and  stating  their  conclusion.  My  former  opinion 
dealt  with  the  case  as  disposed  of  by  the  opinion  prepared  by 
Judge  McWhorter,  embodying  the  opinion  of  Judge  Mason 
of  the  circuit  court.  As  the  new  opinion  of  the  majority  of 
the  Court  states  a  foundation  for  their  conclusion,  some- 
what at  variance  with  the  views  of  Judge  Mason,  and  pre- 
sents propositions  not  raised  or  discussed  at  the  time  of  the 
preparation  and  tiling  of  my  dissenting  opinion,  I  feel  it  mj' 
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duty  to  express  the  reasons  and  grounds  of  my  dissent  from 
the  views  stated  in  the  new  opinion. 

I  took  the  i)osition  in  m^^  former  opinion  that  the  rule  of 
construction  which,  in  case  of  ambiguity  in  a  deed,  re- 
quires that  the  doubt  be  resolved  against  the  grantor,  is 
only  applicable  when,  after  the  application  of  all  other  rules 
of  construction,  a  doubt  as  to  the  intention  of  the  parties 
still  remains.  This  seems  to  be  rather  acquiesced  in,  and 
yet,  for  some  reason,  it  is  said  that  this  rule  has  been 
strengthened,  extended,  or  accentuated  by  section  2  of  chap- 
ter 72  of  the  Code  of  1899.  It  is  true  that  Professor  Minor,  in 
the  second  volume  of  his  work,  at  page  918,  says  this  statute 
seems  to  be  designed  to  carry  this  rule  further  than  did  the 
common  law.  But  he  frankly  admits  that  there  is  no  judi- 
cial determination  to  that  effect.  It  is  merely  an  idea  of 
his  own,  not  emanating  from  any  court.  With  all  due  re- 
spect to  the  great  learning  and  ability  of  Professor  Minor,  I 
am  bound  to  express  my  unwillingness  to  accept  his  opinion. 
I  do  not  feel  at  liberty  to  engraft  upon  the  law  so  important 
a  change  upon  a  mere  conclusion  Of  this  kind  without  any 
authority  to  support  it,  and,  worse  yet,  without  any  state- 
ment of  the  process  of  reasoning  by  which  it  is  reached. 
Furthermore,  the  language  of  Professor  Minor  has  not,  in 
this  instance,  the  accuracy  and  preciseness  which  usually 
characterize  his  statements.  He  quotes  the  statute  as  if  it 
said  "every  deed  conveying  lands  shall,"  &c.  This  is  not 
the  language  of  the  statute.  Its  language  is  "every  such  deed, 
conveying  lands,"  shall  etc.  It  follows  section  one  of  chap- 
ter 72  which  prescribes  a  simple  form  of  deed  to  take  the 
place  of  the  cumbersome  and  verbose  instruments  by  which 
lands  were  anciently  conveyed.  Section  2  then  says  "Every 
such  deed,  conveying  lands,  shall  unless  an  exception  be 
made,  be  construed  to  include  all  the  estate,  right,  title  and 
interest  whatever,  both  at  common  law  and  in  equity,  of  the 
grantor,  in  and  to  such  lands."  The  purpose  of  the  two 
sections  was  to  dispense  with  the  common  law  requirements 
of  a  deed  essential  to  the  passing  of  the  whole  estate,  or 
highest  estate  that  a  man  could  have,  or  may  have,  in  a  tract 
of  land,  or  any  other  estate,  title,  or  interest,  without  de- 
scribing it.  If  he  had  less  than  a  fee  simple  title,  such  a 
deed  would  pass  it.    If  he  had  only  an  easement  in  it,  such 
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a  deed  would  pass  that  interest.  The  statute  simply  ena- 
bles the  grantor  to  pass  any  interest  or  estate  he  may  have 
in  a  tract  of  land  by  executing  a  deed  purporting  to  convey  the 
whole  of  the  estate.  That  is  its  purpose  and  its  only  purpose. 
How  could  this  statute  have  any  application  to  a  deed  which 
does  not  purport  to  pass  the  whole  of  a  tract  of  land  with- 
out exception? 

By  its  very  terms,  it  is  only  applicable  when  the  deed  con- 
veys all  of  a  tract  without  exception  or  reservation.  When 
it  does  not  purport  to  convey  the  whole  tract,  but  reserves  a 
X)ortion  of  an  estate  or  interest  in  a  tract,  or  grants  only  a 
certain  estate  or  interest  in,  or  portion  of,  a  tract,  how  could 
this  statute  have  any  application?  It  is  generally  in  such 
deeds  and  contracts  only  that  rules  of  construction  have  to 
be  used  and  this  statute  has  no  application  to  such  deeds.  If 
it  is  claimed  that  a  deed,  uncertain  in  its  terms,  does  pass  the 
grantor's  title,  or  title  to  the  land  claimed  under  it,  said 
section  2  has  no  application.  It  applies  to  nothing  except  a 
deed  in  form  or  effect  like  the  deed  prescribed  in  the 
preceding  section.  Hence,  it  is  beyond  my  power 
to  see  how  it  can  be  deemed  to  have,  in  any  way,  strength- 
ened, extended,  or  affected  the  rule  of  construction  in 
question. 
•  Upon  further  investigation,  I  have  reached  the  conclusion 
that  this  rule  of  construction  is  wholly  inapplicable,  under 
any  circumstances,  in  determining  whether  a  deed  or  con- 
tract granting  or  reserving  coal  and  mining  rights,  shall 
have  the  effect  of  authorizing  the  mine  owner  to  injure  the 
surface,  belonging  to  another  person,  by  destroying  its  sup- 
port. In  the  opinion  prepared  by  Judge  Cox,  Macswinney 
on  Mines,  page  340,  is  quoted  as  stating  the  following  to  be 
the  principle  governing  such  deeds,  deduced  from  the  lan- 
guage of  the  decisions:  ''Where  it  appears,  from  the  ex- 
press words  of  such  instrument,  or  by  clear  intendment 
therefrom,  that  it  was  the  intention  to  exclude  the  right, 
effect  will  be  given  to  such  intention."  This  is  the  most 
liberal  rule  that  can  be  extracted  from  the  authorities,  the 
most  liberal  rule  stated  by  Macswinney.  It  says  in  effect, 
in  order  to  deprive  the  surface  owner  of  the  right  of  sup- 
port, the  deed  must  do  it  by  express  words  or  by  clear  in- 
tendment.    If  the  language  must  be  such  as  to  make  the  in- 
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tent  clear,  what  room  is  there  for  the  application  of  the 
rule  prescribed  for  the  government  of  cases  of  doubt?    Mr. 
Macswinney's  tenth  rule  given  on  page  341  says:      "Where 
the  right  has  not  been  expressly  excluded,   or  where  the  in- 
tention to  exclude  it  is  doubtful,  the  principle  formerly  men- 
tioned— that  the  owner  of  land  in  its  natural  state  is  entitled, 
prirna  facie ^  to  support,   lateral  as  well  as  vertical;  and  that 
in  whichever  way  the  severance  is  eflFected,  whether  by  a 
^ant  of  the  land,  excepting  the  mines,  or  by  a  grant  of  the 
land  (whether  in  fee  simple,  or  for  a  term  of  years,)  except- 
ing the  surface; — is  applicable  in  favor  of  the  contention, 
that  the  right  has  been  granted  or  reserved  by  implication." 
It  has  been  suggested  that  the  doubt  referred  to  in  Macswin- 
ney's rule  10  is  a  doubt  remaining  after  the  deed  has  been 
tested  by  all  the  rules  of  construction,  including  the  rule 
that  an  ambiguous  deed  is  to  be  taken  most  strongly  against 
the  grantor.     To  this  view,  I  cannot  accede,  for  the  reason 
that  this  rule  is  applicable  only  in  cases  of  doubt.     It  does  not 
make  a  doubtful    deed   plain.       After  its  application,  the 
deed  is  not  plain  as  construed  by  the  rules  of  law.     It  is  still 
a  doubtful  deed  on  its  face,  and  the  law  says,  not  that  it  is 
plain,  or  shall  be  deemed  to  be  plain  and  unambiguous,  but 
that,  although  doiMful  on  the  question  of  intent^  the  thing 
in  question  shall  pass  by  it.      This   law  was  prescribed  for, 
and  is  applicable  to,  instruments,  disclosing  doubt  as  to  the 
intent  of  the  parties,  not  instruments  showing  plain  intent, 
nor  for  the  purpose  of  making  doubtful   instruments  plain, 
but  only  to  make  a  doubtful  instrument  pass  a  right  of  title, 
7\<m  constat  the  doubt.     Mr.  Macswinney  does  not  state  this 
principle  in  any  such  sense  as  is  claimed.     When  does  he  say 
"the  principle  formerly  mentioned"   shall   control?      The 
answer,  in  his  own  language,  is  "Where  the  right  has  not 
been  expressly  excluded,  or  where  the  intention  to  exclude 
it  is  doubtful."     How  are  we  to  take  this  language?     Shall 
we  engraft  upon  it  something  that  the  author  has  not  put 
into  it?    If  so,  why?    Upon  what  ground  can  this  be  done? 
It  will  appear  in  a  subsequent  part  of  this  opinion  that  no 
decision  of  the  English  courts,  with  a  single  possible  excep- 
tion, to  be  noticed,  has  ever  given  the  benefit  of  the  doubt 
on  the  question  of  intent  to  the  mine  owner  or  lessee.  It  will 
be  further  shown  that  no  decision  of  the  English  courts,  with 


548  Griffin  v.  Coal  Co.  [59 

one  possible  exception,  has  ever  allowed  a  deed  to  take  away 
the  right  of  support  from  the  surface  by  any  implication,  ex- 
cept a  necessary  one.  The  language  in  every  instance  was 
such  that  it  could  not  be  given  force  and  effect  without  allow- 
ing it  to  deprive  the  surface  of  its  support  In  at  least  one 
case,  as  shown  in  my  former  opinion,  words  of  minor 
importance,  irreconcilable  with  any  other  view,  were  abso- 
lutely discarded  as  being  repugnant,  and  deprived  of  any 
effect,  because  their  immediate  context  was  such  as  to 
make  it  plain,  upon  a  view  of  the  whole  instrument, 
that  the  parties  did  not  intend  them  to  have  such  effect, 
or,  at  least,  as  to  raise  a  doubt  as  to  what  they  in- 
tended. 

I  turn  now  to  another  proposition,  deemed  by  my  asso- 
ciates to  be  important  and  controlling  in  the  construction  of 
this  deed.  I  am  unable  to  see  how  the  nature  of  the  tenure 
to  the  right  of  support  can  have  such  effect.  Harris  v. 
Hyding^  5  M.  &  W.  59,  and  Humphrey%  v.  Brogden^  12 
Q.  B.  739,  decided,  respectively,  in  1839  and  1850,  started 
with  the  view  that,  where  the  coal  is  granted  and  the  sur- 
face retained,  or  where  the  surface  is  owned  by  one  person 
and  the  minerals  by  another,  and  nothing  further  appears, 
respecting  the  rights  of  the  parties,  the  owner  of  the  sur- 
face has,  by  implied  reservation,  a  right  of  support  which 
the  owner  of  the  coal  cannot  destroy;  and  where  the  sur- 
face has  been  granted  and  the  coal  retained,  and  nothing 
further  appears  in  the  dead,  the  grantor  is  deemed  to  have 
granted  the  right  of  support  along  with  the  surface,  with- 
out express  words  to  that  effect.  In  the  first  instance,  it 
is  a  reservation  in  derogation  of  the  grant.  In  the  other,  it 
is  a  grant  in  derogation  of  the  reservation,  if  we  treat  the 
right  as  an  easement,  resting  on  the  coal.  When  no  title 
papers  appeared  showing  how  the  severance  had  taken  place, 
it  was  presumed  that  the  estate  had  been  severed  into  two 
parts  in  such  manner  as  to  confer  the  right  of  supi>ort 
either  by  grant  or  reservation  as  aforesaid.  Lord  Campbell 
said,  in  Humphreys  v.  Brogden^  ''If  the  owner  of  the  en- 
tirety is  supposed  to  have  alienated  the  surface,  reserving 
the  minerals,  he  cannot  be  presumed  to  have  reserved  to  him- 
self, in  derogation  of  his  grant,  the  power  of  removing  all 
the  minerals  without  leaving  a  support  for  the  surface;  and 
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if  he  is  supposed  to  have  alienated  the  minerals,  reserving 
the  surface,  he  cannot  be  presumed  to  have  parted  with 
the  right  to  that  support  for  the  surface  by  the  minerals  which 
it  had  ever  before  enjoyed."  The  iSrst  proposition  says,  in 
effect,  in  granting  the  surface,  the  grantor  is  presumed  to  have 
granted  the  surface  in  its  natural  condition  and  state,  for 
otherwise  he  would  have  made  a  resevation  in  derogation  of 
his  grant.  The  second  says,  in  substance,  that,  when  grant- 
ing the  minerals,  he  cannot  be  presumed  to  have  parted 
with  the  support  of  the  surface,  which  he  reserved  to  him- 
self, because  the  surface,  without  the  supi>ort,  would  not 
be  the  surface  in  truth  and  in  fact.  It  is  not  strange 
that  Lord  Campbell  should  have  stated  these  propositions  in 
a  case  in  which  no  deeds  were  shown,  and  it  did  not  ap- 
pear how  the  severance  occurred,  for  he  had  before  him 
the  earlier  case  of  Hai^is  v.  Ryding^  in  which  the  deed  of 
severance  did  api)ear  and  had  been  construed.  It  was  a  deed 
granting  the  coal  and  reserving  the  surface.  Therefore,  it 
presented  the  strong  case  of  a  reservation  to  the  grantor  of  a 
right  which  stood  in  the  way  of  his  grantee  and  impaired 
the  value  of  the  thing  granted.  The  court  held  in  Han^is 
V.  By  ding  that  a  deed  should  not  be  so  construed  as  to 
take  away  the  right  of  support,  even  when  it  granted  the 
minerals,  reserving  the  surface,  in  the  absence  of  language 
conferring,  upon  the  grantee  of  the  minerals,  the  right 
to  destroy  the  surface.  Such  being  the  true  construction  of 
a  deed  of  that  kind,  the  court  very  consistently  said  in 
the  later  case,  showing  nothing  except  ownership  of  the 
surface  by  one  person,  and  of  the  coal  by  another,  that 
there  could  be  no  presumption  that  the  deed  or  other  instru- 
ment by  which  the  severance  had  been  made  contained 
terms  which  took  away  the  right  of  subjacent  support.  Still 
later,in  Rowhotham  v.  Wilson^  6  E.  &B.  593,  decided  in  1856, 
Lord  Campbell,  delivering  the  opinion,  the  doctrine  laid 
down  in  Humphreys  v.  Brogden  was  adhered  to,  but  it  was 
found  that  the  deed  in  that  case  was  such  as  to  take  away 
the  right  of  support.  This  decision  was  in  the  court  of 
Queen's  Bench.  The  case  was  appealed  and  heard  in  the  Ex- 
chequer Chamber  in  1857,  when  Lord  Campbell's  decision 
was  affirmed.  It  was  here  that  a  different  view  from  that 
held  by  Lord  Campbell,  as  to  the  nature  of  the  tenure  of 
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the  right  of  support,  was  suggested.  Watson,  Baron,  said  \ 
that  the  provision  of  that  deed  by  which  the  surface  owner 
had  given  away  his  right  of  support  should  be  treated  imd 
regarded  as  a  covenant  not  to  sue  for  damage  to  the  sur- 
face. He  said:  "No  doubt  these  words  might  operate  as 
a  grant,  if  the  subject-matter  was  capable  of  a  grant.  But 
I  am  of  opinion  it  could  not  be  the  subject-matter  of  a 
grant.  *  *  *  To  be  the  subject-matter  of  a  grant, 
it  must  be  an  easement  to  be  imposed  on  the  corporeal 
property  of  the  grantor.  *  *  *  "pj^^  present  claim 
is  not  anlogous  to  that  of  lights;  for  this,  as  nothing  is  to 
be  done  on  or  over  the  plaintiff's  land,  but  only  in 
the  event  of  surface  injury  from  works,  is  a  covenant  not 
to  sue."  Bramwell,  Baron,  said:  "Now  I  think  it  inac- 
curate to  say  that  the  plaintiff  is  claiming  any  kind 
of  easement,  qualified  or  otherwise;  an  easement  seeming  to 
me  to  be  something  additional  to  the  ordinary  rights  of 
property.  I  think  the  plaintiff  is  merely  claiming  the 
common  right  not  to  be  injured  in  his  property  by  the  way 
in  which  another  uses  his."  Martin,  Baron,  after  ex- 
pressing similar  views  in  different  form,  said:  "I  think 
these  are  the  true  legal  grounds  upon  which  this  case  rests,  and 
not  upon  the  principle  applicable  to  easements  and  servitudes; 
as,  in  my  opinion,  the  general  right  which  a  man  privia 
facie  has  at  common  law  to  the  support  of  his  land,  either 
subjacent  or  adjacent,  is  a  natural  right  analogous  to  the 
right  of  flowing  water;  and  not  an  easement."  Williams,  J., 
said:  "It  is,  I  apprehend,  in  its  nature,  one  of  the  ordinary 
rights  of  property,  and  not  an  easement,  which  is  a  right  ac- 
cessorial to  those  ordinary  rights."  Cresswell,  J.,  said: 
"Howlette  had  a  right  to  the  mines,  and  to  use  them  as 
he  pleased,  provided  he  did  not,  by  so  using  them,  injure 
the  property  of  Pears.  And  that  right  of  Pears  to  sue  for 
an  injury  done  to  his  land  was  a  right  given  to  him  by  the 
common  law,  as  owner  of  that  land,  and  not  as  being  enti- 
tled to  any  easement  in  or  over  the  mines  below  it.  An  ease- 
ment must  be  an  interest  in  or  over  the  soil;  but  the  owner 
of  the  mines  might  have  removed  every  atom  of  the  minerals 
without  being  liable  to  an  action  if  the  soil  above  had  not 
fallen."  In  1858,  Bonoini  v.  Backhouse,  E.  B.  &  E.  622, 
was  decided  in  the  Court  of  Queen's  Bench,  Lord  Campbell, 
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C.  J.,  participating.  The  question  in  that  case  was,  when 
the  statute  of  limitations  begins  to  run  for  an  injury  done 
to  the  surface.  In  it,  Lord  Campbell  said:  ''I  agree  in 
the  opinion  that  the  right  of  support  which  the  plaintiff 
claims  is  a  natural  right  of  property,  to  be  presumed  till 
(as  in  Rowhotham  v.  Wihon,  8E.  &B.  123,  E.  C.  L.  R.  vol. 
92),  evidence  is  given  to  rebut  the  presumption;  and  that 
such  a  right  is  not  to  be  considered  an  easement  or  servi- 
tude arising  from  grant."  Wightman,  Coleridge  and  Earle, 
Judges,  were  all  of  the  same  opinion.  Rmohotham  v.  Wihon 
went  to  the  House  of  Lords  on  appeal  and  was  there  de- 
cided in  1860,  Lords  Wensleydale  and  Chelmsford  deliver- 
ing opinions,  both  of  whom  expressed  themselves  as  satisfied 
with  the  views  expressed  in  Boiiomi  v.  Bcickhouse^  concern- 
ing the  nature  of  the  right.  !In  1861,  Bonomi  v.  Backhouse 
was  finally  disposed  of  in  the  House  of  Lords,  where  the 
following  was  announced  as  law:  ''The  right  of  a  person 
to  the  support  of  the  land  immediately  around  his  house  is 
not  in  the  nature  of  an  easement,  but  is  the  ordinary  right 
of  enjoyment  of  property."  The  injury  to  the  property  in 
that  case  was  the  result  of  the  breaking  down  of  the  surface 
over  a  mine  on  an  adjacent  tract  of  land;  but  it  was  agreed 
that  the  same  principles  governed  as  in  the  case  of  a  letting 
down  of  the  surface  by  mining  operations  immediately  under 
it.  That  case  did  not  determine  the  principle  upon  which  the 
right  of  subjacent  support  is  parted  with,  whether  by  grant 
or  othrewise.  It  was  not  necessary  to  do  so.  There  was  no 
pretention  that  it  had  been  lost.  The  only  defense  was  the 
statute  of  limitations. 

When  writing  my  former  opinion,  I  did  not  regard  this 
new  view  concerning  the  nature  and  origin  of  the  right  of 
support  as  having  any  important  bearing  upon  the  concrete 
question  presented  by  this  record.  Upon  reflection,  however, 
I  have  come  to  the  conclusion  that,  if  it  has  any  such  effect, 
it  is  an  element  of  strength  in  the  conclusion  to  which  I 
have  come  rather  than  of  weakness.  It  says  the  right  of 
support  is  part  and  parcel  of  the  surface,  a  property  right, 
naturally  incident  to  the  surface,  recognized  by  law  as  be- 
longing to  the  surface,  and  never  to  be  regarded,  in  law,  as 
having  been  parted  with,  unless  it  clearly  appears  to  have 
been  granted  away.     It  no  longer  stands  upon  the  questiona- 
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ble  presumption  of  a  reservation  in  a  deed  in  derogation  of 
the  grant  made  by  that  deed,  or  as  an  implied  addition  to 
the  thing  granted.  This  change  elevates  it  to  the  impreg- 
nable position  of  a  property  right  belonging  to  the  surface, 
and  going  with  the  surface  whenever  the  surface  is  granted  or 
reserved.  The  first  theory  treated  it  as  an  easement,  not  nat- 
urally belonging  to  the  surface,  but  as  rather  belonging  to 
the  coal,  a  right  of  property  incident,  and  iDelonging,  to  the 
coal,  and  carved  out  of  it  and  annexed  to  the  surface  by  the 
grant  or  reservation.  The  new  view  makes  it  doubly  awl 
unqestionably  a  part  of  the  surface. 

My  associates  say,  in  their  new  opinion,  that  this  ascer- 
tainment of  the  exact  nature  of  the  right  of  support  affords 
more  solid  ground  for  the  position  that  it  may  be  parted 
with  otherwise  than  by  an  express  grant  or  the  equivalent 
thereof.  In  other  words,  that  it  may  be  lost  or  released  by 
mere  implication  not  necessary.  As  it  is  not  an  easement 
annexed  to  the  surface  and  oi)erating  as  a  servitude  upon  the 
coal,  but  is  a  part  of  the  surface,  an  invasion  or  disturbance 
of  that  right  merely  gives  a  right  of  action,  just  as  any  other 
wrongful  act,  wherefore,  on  the  principle  that  a  man  cannot 
sue  for  damages  consequent  upon  the  performance  of  an  act 
to  which  he  has  consented,  a  grant  of  the  right  to  remove  all 
the  coal  estops  the  grantor  from  recovering  damages  for  the 
injury  resulting  to  his  land.  They  say  that,  if  it  were  an 
easement,  annexed  to  the  surface  by  grant  or  reservation, 
there  would  be  more  reason  for  saying  it  could  be  parted 
with  only  by  express  words  or  necessary  implication.  This 
view  impresses  me  as  confusing  the  right  in  question  with  the 
remedy  for  redressing  a  wrong  to  that  right.  If  it  is  an  ease- 
ment annexed  to  the  surface,  an  obstruction  thereof  or  injury 
thereto  would  be  remediable  by  an  action  for  damages.  If  it  is  a 
natural  right  of  property  incident  to  the  surface,  an  injury 
thereto  is  remediable  in  like  manner.  Permission  to  inflict 
the  injury  by  a  disturbance  of  this  right  would  bar  an  action 
as  eflFectually  in  the  one  case  as  in  the  other.  If  a  man  con- 
sent orally  to  the  mining  and  hauling  away  of  his  coal  by  an- 
other who  has  not  a  shadow  of  title  to  it,  there  would  be  no 
right  of  action  against  him  as  for  a  wrong.  The  taking  of 
the  coal  would  not  be  a  trespass.  So,  if  a  man  permit  any 
other  act  to  be  done  to  the  detriment  of  his  real  property, 
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xio  matter  by  what  right  he  holds,-  he  cannot  complain  of  it 
SIS  a  wrongrful  act.     If  such  act  be  done  without  permission, 
it  is  a  mere  trespass  and  does  not  in  any  way  affect  the  es- 
tate, although  the  party  is  liable  in  damages  for  the  wrong 
<ione.     These  are  acts  which  do  not,  in  any  way,  affect  or  de- 
stroy the  title  or  estate  of  the  owner.     They  merely  injure 
«nd  damage  the  property.     They  may  be  done  to  an  ease- 
ment or  other  appurtenance  of  the  property  as  well  as  to  the 
oorpus.     But  they  are  only  wrongful  acts  when  not  done  by 
-consent  or  permission  of  the  owner.      But  when  the  act  is 
<ione,  not  as  a  trespass,  admitting  title  in  the  owner,  nor  by 
his  consent  and  permission,  but  as  a  rightful  act,  and  the  de- 
fense to  the  action  brought  for  the  injury  is  based  upon  a 
claim  of  title  and  right  of  the  defendant  to  do  it,   then  the 
issue  becomes  one  of  title,  of  right,  of  estate.     A  mere  per- 
mission is  revocable  at  any  time  and  any  further  injury  done 
after  the  revocation  gives  a  right  of  action  for  damages.  The 
previous  permission,  which  had  been  revoked,  constitutes  no 
bar  to  it.     I  imagine  that  the  defendant  in  this  case  would  be 
unwilling  to  say  that  its  rights  to  remove  the  support  now 
existing  under  the  surface  of  the   plaintiff's  land  depends 
merely  upon  the  will  and  pleasure  of  the  plaintiff,  and  that 
his  revocation  of  the  permission  expressed  in  the  deed  to  do 
the  injury,  if  it  be  such,  will  put  an  end  to  its  right  to  effect 
further  damage  to  the  surface.     If  it  be  only  a  valid  personal 
covenant,  a  breach  of  it  would  only  give  a  right  of  action  for 
damages.     Its  contention  is  not  that  it  has  inflicted  an  injury 
upon  the  plaintiff's  property  by  an  act  to  which  the  plaintiff 
consented,  in  consequence  of  which  he  cannot  bring  an  action 
for  the  resulting  damages,  but  that  the  plaintiff  has  no  right 
of  support,  because  he  has  parted  with  it  by  his  deed— that 
the  surface  is  a  servient  estate  to  the  coal — that  the  deed  im- 
posed a  servitude  upon  the  surface  in  favor  of  the  coal.    The 
contention  is  that  this  right,  be  it  easement  or  natural  right, 
has  been  bargained,  sold  and  conveyed  away  by  the  plaintiff 
and  is  no  longer  his  property,  in  consequence  of  which  he 
cannot  prevent  further  injury  to  his  surface  by  revoking  his 
consent. 

In  Rowhotham  v.  Wilson^  8  E.  &  B.  122,  Watson,  Baron, 
and  Cresswell,  Judge,  in  the  court  of  Exchequer  Chamber, 
took  for  their  position  the  view  thus  adopted  by  the  majority 
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in  the  new  opinion.  They^aid  the  clause  by  which  the  owner 
of  the  surface  parted  with  his  right  of  support  operated  is  i 
covenant  not  to  sue,  nothing  more  nor  less.  The  surface 
had  passed  out  of  the  hands  of  the  man  who  made  that  covenanl 
and  had  come  into  the  hands  of  the  plaintiff;  and,  as  such  a 
covenant  does  not  run  with  the  land,  so  as  to  bind  subsequenl 
purchasers,  they  said  the  plaintiflF  might  recover,  notwith- 
standing the  deed  of  severance  had  released  the  rig-ht  of  sup- 
port. But  Barons  Bramwell  and  Martin  and  Judgfes  Williams 
and  Crowder,  constituting  the  balance  of  the  court,  were  of 
a  different  opinion.  They  refused  to  accept  this  view.  They 
said  it  operated  either  as  a  covenant  running  with  the  land 
and  affecting  the  estate  itself,  or  as  a  grant  of  a  right  in  and 
to  the  land.  When  the  case  went  to  the  House  of  Lords  and 
was  there  affirmed,  that  final  decision  again  repudiated  this 
doctrine  of  a  mere  personal  covenant  and  it  was  held  solemnly 
that  it  "operated  as  a  grant  of  a  right  to  disturb  the  surface 
of  the  land." 

The  idea  of  estoppel  asserted  by  the  opinion  of  the  major- 
ity of  the  Court,  as  a  principle  to  be  applied  in  construing 
deeds,  severing  the  minerals  from  the  surface,  in  determin- 
ing whether  the  right  of  support  has  been  relinquished,  is 
the  proposition  upon  which  Eadmi  v.  Jeffcock^  L.  R.  7  Excb. 
379,  seems  to  partially  stand.  Whether  it  is  the  real  basis 
of  the  decision  may  well  be  doubted,  since  the  court  was 
composed  of  six  judges,  three  of  whom  delivered  opinions, 
and  only  two  of  these  three  placed  their  decisions  upon  that 
ground,  namely.  Barons  Martin  and  Cleasby.  It  is  not  the 
ground  upon  which  Bramwell,  Baron,  concurred  in  the  de- 
cision of  the  case.  He  merely  commented  upon  the  position 
of  the  other  two  judges  and  looked  upon  their  argument  as 
plausible.  He  refused  and  declined  to  accept  it,  because  it 
was,  in  his  opinion,  contrary  to  every  other  decision  which 
any  English  court  had  ever  rendered.  He  expressly  denied 
that  the  authorities,  relied  upon  for  it  by  Barons  Cleasby  and 
Martin,  could  be  so  construed.  These  cases  were  Taylor  v. 
Shafto,  8  B.  &  S.  228,  and  Shafto  v.  Johnso7i^  8  B.  &  S. 
252,  and  his  interpretation  of  both  was  that,  by  the  leases, 
the  lessors  of  the  mines  had  bound  the  lessees  by  covenant  to 
do  what  was  inconsistent  with  leaving  support  for  the  sur- 
face, and  quoted  from  the  opinion  of  the  vice-chancellor  to 
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I>rove  his  statement.     Those  leases  did  not  merely  permit,  or 
authorize,  the  removal  of  all  the  coal,  but  absolutely  bound 
the  lessees,  by  covenants  in  the  leases,  to  do  so.     These 
covenants  raised  not  a  mere  implication  by  probability,  not 
a,  mere  doubtful  implication,  that  the  support  of  the  surface 
mi^ht  be  destroyed,  but,  on  the  contrary,  a  necessary  and  in- 
evitable one.     It  must  result,  else  the  covenant  could  not  be 
I>erformed.     It  must  result,  else  the  deed  could   not  have 
effect  according  to  either  its  spirit  or  its  terms.     His  inter- 
pretation of  these  cases  corresponds  with  that  of  Macswin. 
ney,  who,  analyzing  Shafto  v.  Johnson^  says:     "It  was  con- 
sidered, that  the  leading  features  of  the  lease  were  (1)  the 
intention,  in  preference  to  everything  else,  to  provide  for 
the  safety  of  the  mine;  and  (2)  the  covenant  (not  by  way  of 
privilege  to  the  lessees,  but  by  way  of  positive  obligation 
upon  them,  and  for  the  benefit  of  the  lessor)  to  get  all  the 
coal,  which  could  be  got  with  safety  to  the  mine."    Mac- 
swinney  on  Mines  323.     Having  thus  put  aside  the  views  of 
his  associates,  as  absolutely  devoid  of  authority  for  their  sup- 
X)ort,  Baron  Bramwell  found  another  ground  upon  which  to 
rest  the  decision  of  the  court.     That  was  this:    The  lease 
bore  date  1840  and  contained  the   provisions   upon   which 
Barons  Martin  and  Cleasby  came  to  their  conclusions.     They 
considered  nothing  else.     From  the  terms  of  this  lease  it  was 
possible  to  infer  that  there  was  an  intent  that  the  pillars 
might  be  removed.     Later,  in  1857,  the  land  on  which  the 
operations  were  carried  on  under  the  lease  was  conveyed  to 
persons  from  whom  the  plaintiffs  took  their  title,  with  notice 
of  the  provisions  of  that  deed.     The  deed  reserved  the  bed 
of  mines  covered  by  the  lease,  together  with  power  to  the 
grantor,  his  heirs  or  assigns,  to  be  exercised  from  and  after 
the  expiration  of  the  term,  for  carrying  on  the  works  of  the 
mine  and  carrying  away  the  fireclay  so  reserved.     It  also  re- 
served to  the  grantor  the  coal  rent  under  the  lease  of  1840. 
It  provided  for  rent  for  the  land  used  and  occupied  by  the 
grantor  for  the  purposes  of  the   mine  and  for  compensation 
for  buildings  required  or  removed  for  that  purpose  and  for 
surface  damage  to  the  land.     It  further  provided  specially 
that  the  grantor,  his  heirs  or  assigns,  tenants  or  lessees, 
should  not  be  liable  for  any  damage  caused  to  buildings 
which  should  thereafter  be  erected  on  the  land  conveyed,  by 
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the  sinking  of  the  land  through  mining  operations  in  getting 
the  coaZ^  clay^  stone  and  other  minerals  hereby  excepted  and 
removed.     It  was  upon  this  that  Baron  Bramwell  based  his 
concurrence  in  the  decision  in  favor  of  the  defendants.     His 
position  is  best  stated  in  his  own  language,  which  is  as  fol- 
lows:     "And  it  was   contended    by    the    defendants,    that 
by  this  conveyance  the  grantees  took  without  a  right  to 
support  for  houses  built  over  the   mines,  and  without  a 
right  to  recover  damages  for  injury  to  houses  arising  from 
the  surface  being  let  down  by  mining  operations.     This  un- 
doubtedly is  so,  if  those  mining  operations  were  carried  on 
by  Roberts,  or  by  his  lessees,   under  leases  granted  subse- 
quently to  the  conveyance  to  the  plaintiffs.     But  it  was  said 
by  the  plaintiffs  not  to  apply  to  the  defendants,  who  were 
lessees  at  the  time  of  the  conveyance  to  the  plaintiffs.     I 
think  it  does.     The  lease  of  June,  1840,  under  which  the  de- 
fendants have  the  right  to  work,  is  mentioned  in  the  convey- 
ance to  the  plaintiffs,  and  the  words  are  general  and  unquali- 
fied:    'Roberts,  his  heirs  or  assigns,  tenants  or  lessees,  shall 
not  be  responsible  for  damages  caused  to  dwellings  which 
shall  hereafter  be  erected,'  by  mining  operations.      And  it  is 
clear    that    as   the   mines  and  the  reversion  to  the  mines 
were  separated  from  the  rest  of  the  soil,  Roberts  covenants 
with  the  plaintiffs  for  the  performance  of  the  same  matters 
for  the  benefit  of  the  surface  owners  that  the  lessees  had 
covenanted  with  Sotheron  to  perform  for  their  benefit.     And 
it  is  also  clear  that  a  power  of  distress  which  is  given  to  the 
plaintiffs,    would  enable    them  to   distrain  on   the  defend- 
ants' goods.     It  is  asked,  why  are  the  defendants  to  have  the 
benefit  of  an  arrangement  to   which  they  are  not  party  or 
privy?     The  answer  is,  that  the  very  foundation  of  the  plain- 
tiffs' case  is  a  right  to  support  as  against  the  defendants,  and 
if  the  plaintiffs  have  taken  their  estate  without  that  right 
the  defendants  incidentally  get  a  benefit  perhaps  not  contem- 
plated."   The  case  seems  never  to  have  been  appealed,  and 
what  the  position  of  the  court  of  last  resort  would  have  been, 
nobody  can  say.     Nor  can  it  be  determined   upon   which 
ground  the  decision  rests,  for  only  three  of  the  judges  out  of 
six  have  spoken.     As  two  grounds,  barring  the  right  of  re- 
covery, were  stated,  one  of  which  seemed  to  be  clearly  suffi- 
cient, the  plaintiff  no  doubt  considered  an  appeal  useless,  and 
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so  this  anomalous  and  mysterious  decision  remains.  An  ele- 
ment which  entered  largely  into  that  case  was  a  supposed 
radical  distinction  between  a  lease  of  coal  and  a  conveyance 
thereof.  As  a  lessor  always  receives  royalty,  the  working  of 
the  mine  is  partly  for  his  benefit,  while  the  working  of  a 
mine  which  has  been  sold  and  conveyed  absolutely  is  not  for 
the  benefit  of  the  owner  of  the  surface.  It  seems  to  have 
been  supposed  by  Barons  Qleasby  and  Martin  that  the  mere 
fact  that  the  instrument  governing  the  rights  of  the  parties 
was  a  lease,  was  suflScient  to  show  intent  that  the  surface 
might  be  let  down  by  mining  operations  under  it.  This  er- 
roneous view  was  utterly  demolished  in  Davis  v.  Treharne^ 
6  App.  Cas.  460,  decided  by  the  House  of  Lords.  Macswin- 
ney  on  Mines,  page  297,  says:  "According  to  this  decision, 
it  does  not  follow  from  the  mere  facts  of  a  lease  having  been 
granted  and  a  royalty  reserved  thereunder,  that  there  is  not 
a  right  of  support.  Those  facts  may  be  elements  to  be  taken 
into  consideration,  in  seeing  whether  or  not  the  right  is  taken 
away.  But  they  are  not  sufficient  of  themselves  to  decide 
that  question."  Eadon  v.  Jeff  cock  has  never  been  expressly 
overruled,  it  is  true,  but  it  is  undoubtedly  the  only  case  of 
its  kind,  as  regards  the  proposition,  that  mere  permission  to 
remove  all  the  coal,  sufficiently  discloses  intent  to  relinquish 
the  right  of  support  of  the  surface.  Moreover,  there  enters 
into  it  the  circumstance,  that  the  paper  construed  was  a  lease 
under  which  the  mines  were  worked  on  account  of  the  owner 
of  the  surface,  and  not  a  deed  conveying  title,  in  consequence  of 
which  benefit  from  the  work  inured  to  the  surface  owner,  the 
real  owner  of  the  mine.  In  this  case,  the  rights  of  the  parties 
are  fixed  by  a  deed  and  not  a  lease.  When  the  works  are 
carried  on  under  a  lease,  there  is  some  plausible  ground  for 
saying  the  construction  should  be  more  liberal  to  the  lessee, 
because,  in  one  sense,  the  operations,  resulting  in  injury  to 
the  surface,  are  carried  on  in  part  by  the  owner  of  the  sur- 
face himself,  for  he  causes  it  to  be  done  for  his  own  benefit. 
He  injures  his  own  property  for  his  own  benefit.  Whatever 
force  there  is  in  this  view,  and  whatever  effect  it  may  have 
had  in  the  decision  of  Eadon  v.  Jeffcock^  and  it  is  conceded 
that  it  had  some,  and  more  than  it  could  have  under  the  later 
decisions,  it  can  have  none  here.     Therefore,  I  cannot  see 
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that  Eddon  v.  Jeffcock  is  any  authority  for  the  position  taken 
by  the  majority  of  this  Court. 

Davi^  V.  Treharne^  6  App.  Cas.  460,  was  another  case  in- 
volving the  construction  of  a  lease,  and  foundation  for  the 
position  of  the  majority  is  sought  in  certain  language  quoted 
from  the  opinion  of  Lord  Blackburn  therein.  We  must  con- 
sider all  his  language,  and  do  it  in  the  light  of  the  lease  he 
was  discussing.  I  think  his  meaning  was  that  the  words 
"letting  down  the  surface"'  should  qualify  both  sentences 
"You  may  take  all  the  minerals."  And  "you  must  take 
away  all  the  minerals."  The  lease  did  expressly  give 
the  right  to  take  away  all  the  minerals,  but  it  gave  no 
right  to  let  down  the  surface.  It  did  not  say  the  lessee 
had  the  right  to  mine,  excavate  and  remove  all  the  coal,  it  is 
true,  but  it  did  demise  the  veins,  mines  and  seams  of  coal, 
ironstone  and  blackband,  with  power  to  the  lessee  to  enter 
into  and  upon  certain  portions  of  the  land  and  to  open,  get 
and  carry  away  the  said  veins,  mines,  &c.  No  words  limited 
the  extent  to  which  the  lessee  could  carry  them  away  and 
the  general  language  used  clearly  covers  all.  This  is  the 
sense  of  it,  the  meaning  of  it.  Moreover,  there  was  a  clause 
in  the  lease  which  required  the  lessee  at  the  end  of  the  term 
to  "compensate  the  said  lessor  for  any  dmudge  or  injury 
done  to  ths  surface  of  the  said  farm,  and  lands,^^  Not  only 
did  it  authorize  the  mining  and  taking  away  of  all  the  min- 
erals, but  it  contained,  in  addition  thereto,  an  express  refer- 
ence to  injury  and  damage  to  the  surface  and  provided  for 
compensation.  But  it  did  not  expressly  say,  or  use  any  lan- 
guage which  necessarily  meant  that  the  surface  might  be  let 
down.  It  was  the  absence  of  this  that  decided  the  case  in 
Lord  Blackburn's  mind,  as  is  shown  by  the  language  quoted 
from  him  in  the  majority  opinion.  Proceeding,  he  said: 
"And  when  I  come  to  look  at  the  documents,  though  one  is 
more  ready,  it  being  a  lease,  to  believe  that  the  parties  meant 
to  say.  You  shall  take  all  the  minerals  letting  down  the  sur- 
face, than  one  would  have  been  if  it  was  a  sale  or  a  reserva- 
tion of  minerals  below  to  be  taken  out  some  future  time,  I 
cannot  agree  with  what  seems  to  have  been  said  (I  do  not 
know  whether  that  was  what  was  meant)  by  Baron  Cleasby 
in  the  case  of  Eadon  v,  Jeffcock,  I  cannot  agree  that  it  fol- 
lows from  that  that  there  is  not  a  right  of  support,     I  think 
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the  right  of  support  exists  unless  it  is  taken  away.  I  think 
the  fact  that  it  is  a  lease  may  be  one  of  the  elements  to  be 
taken  into  consideration  in  seeing  whether  it  is  taken  away 
or  not,  but  that  is  not  enough  of  itself  to  decide  that  ques- 
tion. My  Lords,  looking  at  these  two  documents,  I  cannot 
find  anything  that  takes  away  that  right  of  support.  It  is 
quite  true  that  where  parties  have  agreed  in  this  way,  you 
shall  make  compensation  for  whatever  injury  you  do  in  re- 
spect of  these  rights,  and  amongst  other  things  you  shall 
make  compensation  for  what  you  do  in  letting  down  the  sur- 
face, the  conclusion  is  very  strong  from  that  that  the  lessor 
says.  You  may  let  down  the  surface.  I  do  not  say  that  it  is 
conclusive,  but  it  is  a  very  strong  argument,  if  you  find  that 
clause,  to  say  that  he  did  mean  that  the  lessee  might  let  down 
the  surface.  But  when  you  find  it  said,  as  it  is  here, that  he  shall 
do  certain  things  underground  and  a  great  many  things  upon 
the  surface,  and  afterwards  make  compensation  (as  it  is  said 
in  the  lease)  *for  all  damage  occasioned  by  the  exercise  of 
the  rights  hereby  reserved'  or  (as  it  is  said  in  the  lease)  shall 
at  the  end  of  the  lease  'compensate  the  lessor  for  any  damage 
or  injury  done  to  the  surface  of  the  said  farms  and  lands' 
(that  means  any  damage  done  to  the  surface  of  the  said  farms 
and  lands  in  the  exercise  of  the  rights  previously  given),  and 
when  we  find  that  those  rights  do  include  a  great  many  things 
which  will  necessarily  damage  the  surface,  the  reasonable 
conclusion  is  that  the  meaning  is  that  there  is  to  be  compen- 
sation for  things  done  in  the  exercise  of  those  rights.  I  can- 
not see  that  that  aflfords  any  argument  whatever  for  saying  that 
the  lessor  intended  that  the  lessee  should  be  able  to  do  some- 
thing more,  and  let  down  the  surface.  Yet  that  is  really  the 
whole  argument;  it  stands  upon  that;  that  because  a  clause 
saying,  you  shall  make  compensation  for  letting  down  the 
surface  is  a  strong  argument  for  saying  you  may  let  down 
the  surface,  therefore  a  clause  saying  you  shall  make  com- 
pensation for  damage  done  to  the  surface  affords  a  strong 
argument  for  saying  that  the  lessee  might  let  down  the  sur- 
face. I  cannot  see  that.  It  does  not  seem  to  me  to  be  any 
argument  at  all."  In  the  face  of  this  language,  how  is  it 
possible  to  conceive  that  he  meant  that  a  mere  grant  of  per- 
mission to  take  away  all  the  minerals  would  amount  to  a  re- 
linquishment of  support?     Why,   he  admits  that  the  lease 
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said  more  than  that.  It  said  all  that,  and,  in  addition  there- 
to, that  if  damage  should  result,  compensation  for  the  injury 
must  be  made.  But  he  said  ev^en  all  that  stopped  short  of 
making  the  letting  down  of  the  surface  rightful.  Taking  all 
his  language  together,  it  is  absolutely  clear  that  he  meant  to 
say  that  a  permission  to  take  away  all  the  minerals,  letting 
down  the  surface,  or  an  obligation  to  take  all  the  minerals. 
letting  down  the  surface,  would  amount  to  a  relinquish- 
ment of  the  right  of  support.  He  makes  it  plain  that 
the  intent  to  be  looked  for  and  to  be  ascertained  is,  not  that 
the  coal  may  be  removed  or  must  be  removed,  but  that  the 
surface  may  be  let  down.  Hence  the  phrase,  "letting  down 
the  surface,"  must  qualify  both  of  the  preceding  sentences, 
not  merely  the  latter.  This  case  was  decided  in  1881,  and 
the  general  impression  is  that  it  wholly  repudiates  the  doc- 
trine propounded  by  Barons  Cleasby  and  Martin,  and,  to  my 
mind,  it  seems  impossible  that  there  could  be  a  doubt  about 
this.  If  anything  further  were  required  to  make  this  plain, 
it  would  be  found  in  the  opinion  of  Lord  Watson,  in  the 
same  case:  "When  a  proprietor  of  the  surface  and  the  sub- 
jacent strata  grants  a  lease  of  the  whole  or  part  of  his  min- 
erals to  a  tenant,  I  think  it  is  an  implied  term  of  that  con- 
tract that  support  sHall  be  given  in  the  course  of  working  to 
the  surface  of  the  land.  If  it  is  not  intended  that  that  right 
should  be  reserved,  the  parties  must  make  it  vert/  clear  upon 
the  face  of  their  contract;  in  other  words,  they  must  express 
their  intention  so  charly  as  to  enable  a  Court  to  say  that  stick 
intention  is  plain,  I  think  that  rule  was  laid  down  by  the 
late  Lord  Justice  Mellish  in  the  case  of  Hext  v.  GiU^  and  I 
quite  agree  with  that  ruling.  It  may  be  done  in  expre^ 
terms;  but  of  course  it  is  not  necessary  that  express  language 
must  be  used;  for  it  may  api)ear  by  a  plain  implication  from 
other  clauses  of  the  deed,  as  in  the  case  of  Taylor  v.  Sha/toy 
where  an  obligation  was  laid  upon  the  tenant  to  perform 
certain  acts  which  were  plainly  inconsistent  with  supjjorting 
the  surface." 

If  it  be  conceded  that  the  lease  in  JSadon  v.  Jeffcock  dis- 
closed nothing  more,  bearing  on  the  intent  of  the  parties, 
than  that  it. gave  permission  to  remove  all  the  coal,  there  is 
nothing  in  any  of  the  opinions  delivered  in  the  case  to  show 
or  indicate  that  the  liberality  of  that  view  stands  upon  the 
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altered  opinion  as  to  the  nature  of  the  right  of  support.  The 
distinction  between  an  easement  and  a  right  of  property  is 
not  mentioned  or  adverted  to  in  any  of  the  opinions.  That 
case,  even  if  it  be  authority  for  anything  else,  affords  no 
ground  for  saying  the  right  of  support  may  be  relinquished 
by  a  covenant  or  a  grant  less  certain  in  its  terms  and  direct 
in  its  effect,  than  under  the  early  doctrine,  because  the  right 
of  support  is  a  natural  right  incident  to  the  surface,  and  not 
an  easement.  The  English  judges  did  not  regard  the  nature 
of  the  right  of  support  as  important  in  construing  the  instru- 
ment of  severance  with  a  view  of  determining  whether  the 
right  was  cut  off  by  it.  In  Bowhotham  v.  ^V^lHon,  8  E.  &  B. 
145,  Bramwell,  Baron,  said:  "Now  I  think  it  inaccurate  to 
say  that  the  plaintiff  is  claiming  any  kind  of  easement,  quali- 
fied or  otherwise;  an  easement  seeming  to  me  to  be  some- 
thing additional  to  the  ordinary  right  of  property.  I  think 
the  plaintiff  is  merely  claiming  the  common  right  not  to  be 
injured  in  his  property  by  the  way  in  which  another  uses 
his.  But  I  do  not  think  it  necessary  to  determine  this;  for  I 
think  that,  whether  the  defendant  is  entitled  to  the  mines  as  a 
separate  tenement,  whether  the  space  they  occupied  belonged 
to  him,  or  whether  he  has  a  grant  of  the  minerals  and  a 
license  to  take  them,  or  whether  the  right  of  the  surface  or 
general  owner  to  support  from  the  mines  below  is  a  natural 
territorial  right  or  an  easement  absolute  or  qualified,  or 
whether  the  right  to  sink  pits  and  cause  subsidence  is  a  nat- 
ural incident  of  a  grant  of  the  mines  or  license  to  take  them, 
the  defendant  is  entitled  to  judgment."  Lord  Campbell  did 
not  think  it  made  any  difference.  In  Bonomi  v.  Backhaicse^ 
E.  B.  &  E.  622,  643,  he  said:  "I  agree  in  the  opinion  that 
the  right  of  support  which  the  plaintiffs  claim  is  a  natural 
right  of  property.  *  *  *  But  the  consequence  does  not 
seem  to  me  to  follow  that  the  Statute  of  Limitations  cannot 
begin  to  run  for  an  injury  to  such  a  right  till  there  has  been 
an  actual  subsidence  of  the  surface.  *  *  *  7%^  present 
appears  to  me  to  he  an  action  for  injury  to  a  rights  and  not 
merely  for  what  is  called  consequential  damage,'^'^ 

The  later  decisions  of  the  English  court,  rendered  in  view 

of  all  that  was  said  in  Borwini  v.  Backhouse^  Bowhotham  v. 

Wilsan^  Eadon  v.  Jeffcock  and  Trehame  v.  Davis^  all  say 

that  language,  sufficient  to  relinquish  the  right  of  support, 
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must  amount  to  a  grant  of  the  right  to  disturb  the  surface  or 
the  equivalent  thereof.  It  must  rise  to  the  dignity  of  a  posi- 
tive grant  of  a  property  right  in  the  surface.  It  must  touch 
in  direct  language  the  subject  matter  of  the  grant.  It  is  not 
enough  to  grant  the  right  to  do  something  witli  the  coal. 
It  is  not  of  the  surface.  Language  touching  it  only  does  not 
reach  the  subject  matter  of  the  grant  affecting  the  surface. 
The  deed  must  grant  part  of  the  surface.  How  can  it  do 
that  without  any  reference  to  the  surface?  That  it  must 
amount  to  a  grant  or  an  equivalent  assurance  is  made  plain 
by  the  later  decisions.  Bell  v.  Love^  10  Q.  B.  D.  547,  de- 
cided in  1883,  arose  under  an  Inclosure  Act,  as  did  jRow- 
Gotham  V.  WiUo7u  and  makes  it  plain  that  the  nature  of  the 
right  is  unimportant,  and  also  that  a  provision  releasing  the 
right  of  support  must  be  a  grant  or  the  equivalent  thereof. 
This  case  was  decided  long  after  that  question  was  settled, 
and  though  it  arose  under  an  Inclosure  Act,  the  same  princi- 
ples control  as  in  other  cases.  In  that  case,  Baggalay,  L.  J., 
used  this  language:  "In  every  case,  however,  in  which  the 
owner  of  the  minerals  claims  any  rights  in  respect  of  getting 
them  in  excess  of,  or  other  than,  the  prima  facia  right  of 
getting  them  without  causing  injury  to  the  owner  of  the  sur- 
face, the  origin  and  the  nature  of  such  rights  must  he  clearly 
defined  hy  some  grant  or  equivalejit  assurance;  in  the  absence 
of  which  the  presumption  is  in  favour  of  the  right  of  the  owner 
of  the  surface  to  support. ' '  Lindley,  L.  J. ,  delivering  an  opin- 
ion in  the  same  case,  after  referring  to  Rowbotham  v.  Wihofh 
Smith  V.  Darhy^  Duke  of  Buccleugh  v.  Wak^Aeld^  Aspden 
V.  Seddon,  Gill  v.  Diohinsoii^  Smith  v.  Haines^  Blackett  v. 
Bradley^  and  ne;vt  v.  Gill^  said:  "These  cases  appear  to  me 
to  establish  two  propositions,  viz.,  first,  that  an  Inclosure 
Act  is  not  to  be  construed  so  as  to  allow  the  lord  of  the  manor 
to  let  down  the  surface  of  allotments  by  working  mines  un- 
der them  unless  the  language  of  the  Act  is  clearly  and  unmis- 
takably to  that  effect;  and,  secondly,  that  the  absence  of  all 
provision  for  compensation  for  injury  sustained  by  letting 
down  the  surface  tends  strongly  to  indicate  that  the  legisla- 
ture did  not  intend  by  general  words  to  reserve  or  to  confer 
upon  the  lord  of  the  manor  the  right  to  work  his  mines  so  as 
to  let  the  surface  down."  These  views  have  the  high  appro- 
val of  Lord  Coleridge,  Chief  Justice  of  England,  for  Bag- 
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^lay,  L.  J.,  in  concludiDg:  his  opinion,  says:  "I  have  the  au- 
thority of  Lord  Coleridge,  C.  J.,  who  heard  the  argument,  to 
say  that  he  agrees  in  the  conclusion  at  which  I  have  arrived; 
he  agrees  also  with  the  svhstance  of  my  judgment^  and  he 
thinks  it  unnecessary  to  write  a  judgment  of  his  ovm,'^'*  By 
judgment  here,  he  means  what  we  call  an  opinion.  These 
authorities  most  effectually  do  away  with  the  view  that  the 
right  of  support  can  be  parted  with  otherwise  than  by  a 
grant  or  an  equivelant  assurance,  notwithstanding  the  conclu- 
sion that  it  is  a  natural  right  of  property  and  not  an  ease- 
ment. The  question  presented  in  this  case  has  a  double  as- 
pect, one  of  right,  the  other  of  remedy.  They  must  not  be 
confused.  We  must  not  lose  sight  of  the  question  of  estate 
by  fixing  our  eyes  on  that  of  the  remedy  for  redressing  a 
wrong  done  to  it.  In  Dixon  v.  White^  8  App.  Cas.  833,  de- 
cided in  1883,  Lord  Blackburn  said:  "Lord  Mure  is  reported 
as  saying  in  this  case,  'that  nothing  but  the  most  express 
terms,'  would  entitle  the  court  to  hold  that  the  proprietors  of 
the  surface  have  accepted  them  under  a  contract  to  give  up 
the  right  of  support.  I  think  that  is  going  further  than  I 
should  like  to  follow.  But  I  think  that  the  burden  is  on 
those  who  say  there  is  such  a  contract,  to  show  that  there  is 
an  intention  to  that  effect  appearing  on  the  face  of  the  titles." 
In  the  same  case.  Lord  Watson  said.  "If  A.  conveys  min- 
erals to  B.,  reserving  the  property  of  the  surface;  or  if  A. 
conveys  the  surface  to  B. ,  reserving  the  property  of  the  min- 
erals below  it,  A.  in  the  one  case  retains,  and  B.  in  the  other 
gets,  a  right  to  have  the  surface  supported,  unless  the  con- 
trary shall  be  expressly  provided,  or  shall  appear  by  plain 
implication  from  the  terms  of  the  conveyance."  Lord  Fitz- 
Gerald  said,  in  the  same  case:  "If  the  owner  of  the  minerals, 
on  the  other  hand,  alleges  that  he  has  not  only  the  property 
in  the  whole  minerals,  but  has  also  retained  all  proper  means 
to  make  that  property  available,  and  amongst  them  a  right 
to  get  and  remove  the  whole,  although  in  doing  so  he  may 
destroy  the  surface  by  removing  its  necessary  supports,  then 
he  must  show  by  his  title  that  he  had  such  a  right."  The 
law  as  stated  by  Baggalay,  L.  J.,  in  Bell  v.  Love^  in  1883, 
was  accepted  as  the  settled  law  of  England  in  1889,  in  Con- 
sett  Water  Works  Co.  v.  Ritson,  22  Q.  B.  D.  318.  This  was 
six  years  later  than  Dixon  v.  White  and  adopted  the  opinions 
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in  Bell  v.  Love  and  Treharne  v.  Davi^  as  true  expositions  of 
the  law.  See  opinion  at  page  321.  In  Greenwell  v.  Coal  Co., 
2  Q.  B.  (1897)  165,  Dains  v.  Treharne  Vvas  followed  as  cor- 
rect law.  In  none  of  these  late  cases  is  Eadon  v.  JefFcock  re- 
ferred to  or  considered.  It  seems  to  have  dropped  almost 
wholly  out  of  view.  All  of  them  are  to  the  effect  that  it  is 
a  question  of  title  to  be  established  by  the  mine  owner  or 
lessee  to  an  interest  in  the  surface  and  not  a  mere  question  of 
estoppel.  Nor  did  any  of  them  treat  the  change  of  opinion 
as  to  the  nature  of  the  right  as  having  any  bearing  whatever 
upon  the  construction  of  the  deed  or  lease.  Its  principal 
effect  seems  to  have  related  to  pleading  and  evidence.  In 
Dixon  V.  White ^  Lord  Blackburn  said,  speaking  of  the  right 
of  support  and  the  right  of  mining:  "Those  rights  are  given 
(to  use  a  phrase  familiar  to  pleaders  of  the  old  school  in 
England,  but  not  to  Scotch  lawyers)  'of  common  right,'  that 
is,  when  it  is  established  that  the  upper  and  lower  strata  are 
in  different  hands,  it  is  not  necessary  either  in  pleading  to 
allege,  or  in  evidence  prove,  any  special  origin  for  those 
rights,  the  burden  both  in  pleading  and  in  proof  is  on  those 
who  assert  that  the  rights  are  different  from  those  existing 
as  of  common  right." 

Since  at  no  time  does  it  appear  that  the  nature  and  origin 
of  the  right  of  support  was  deemed  to  have  any  effect  upon 
the  question  of  construction,  and  the  requirement  tliat  he 
who  claims  the  right  to  deprive  the  surface  of  its  support 
must  show  title  in  himself  as  his  warrant  for  such  action, 
such  as  a  grant  of  the  right  to  let  down  the  surface,  or  a  cove- 
nant imposed  upon  the  surface,  running  with  it,  binding  the 
land  in  the  hands  of  subsequent  alienees,  and  operating  as  a 
grant  of  title,  it  seems  to  me  that  all  of  the  early  doctrine  of 
the  English  courts,  asserted  in  Ilarr^is  v.  Ryding  and  Hum^ 
phreys  v.  Brogden,  that  is  material  to,  or  has  any  bearing 
upon,  the  question  presented  by  this  record,  is  firmly  adhered 
to  at  the  present  time  by  the  English  courts.  If  the  case  of 
Eadon  v.  Jeff  cock  may  be  deemed  to  have  indicated  a  variance 
from  the  line  of  those  early  decisions,  the  loose  doctrine  pro- 
pounded by  that  case  has  been  clearly  repudiated  and  over- 
thrown by  the  later  decisions  and  is  no  longer  authority  for 
any  proposition,  except  that  the  fact  that  the  mines  are  oper- 
ated under  a  lease,  and  not  under  a  deed,  is  an  element  to  be 
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considered  in  construing  the  lease  for  ascertainment  of  the 
intent.  On  that  question  it  may  be  still  cited  as  authority 
and  properly  so.  At  the  present  time  it  can  be  safely  said 
that  there  is  no  impairment  of  the  early  English  doctrine 
upon  this  subject,  either  in  England  or  any  place  else.  It 
was  at  one  time  threatened  in  England,  but  the  case  which 
seemed  to  ])ut  it  in  danger  was  quickly  and  eflFectually  con- 
demned in  Dffrln  v.  TreJiarne^  and  since  that  time,  there  has 
been  no  deviation  in  the  same  direction  or  along  any  other 
line  variant  from  the  principles  of  the  early  cases,  as  to  any 
subject  or  proposition  that  enters  into  the  disposition  of  this 
case. 

The  length  of  this  opinion,  the  limit  upon  my  time  and  the 
breadth  of  the  great  field  of  the  law  of  estoppel,  forbid  any 
attempt  at  an  extensive  exposition  of  the  principles  of  that 
law,  in  an  effort  to  determine  whether  its  application,  as  made 
in  this  case,  is  consistent  with  those  principles.  For  my 
part,  I  am  content  with  the  knowledge  that  no  other  court 
has  ever  professedly  rested  its  decision  upon  principles  of 
that  law  in  a  case  of  this  kind.  I  feel  impelled,  however,  to 
say  that  the  application  of  that  principle  here  places  the  par- 
ties in  an  anomalous  situation.  It  admits  that  the  right  of 
support  belongs  to  the  plaintiff  in  this  case.  He  has  not 
granted  it.  He  is  only  precluded  from  recovering  damages 
for  a  wronfjf  done  to  his  own  property.  This  is  a  presumption 
raised  by  the  Court  in  order  to  work  out  the  conclusion  to 
which  it  has  come.  It  says  the  plaintiff  must  have  intended 
this  else  he  would  not  have  consented.  There  is  law  for  the 
position  that  the  court  cannot  indulge  in  any  presumption 
that  a  man  has  consented  to  an  unlawful  act.  For  this  we 
need  look  no  further  than  the  great  case  of  Davis  v.  Tre- 
harne^  relied  upon  in  the  opinion  of  the  majority,  and  later  in 
date  than  Eadon  v.  Jej^cock.  The  lease  provided  that  the 
seams  and  veins  of  coal  should  be  worked  "in  the  usual  and 
and  most  approved  way  in  which  the  same  is  performed  in 
other  works  of  the  like  kind  in  the  county  of  Glamorgan." 
By  the  usual  and  most  approved  method  of  work  in  that 
county,  the  surface  was  let  down.  It  was  contended  that  the 
lease  showed  plain  intent  by  reference  to  this  custom  to  allow 
the  surface  to  be  let  down.  In  the  House  of  Lords,  Lord 
Chancellor  Selborne  said  in  his  opinion:     *'It  is  impossible 
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that  those  words  'the  usual  and  most  approved  way  of  work- 
ing in  the  county  of  Glamorgan'  can  have  been  intended  to 
absolve  the  lessee  from  a  legal  obligation,  collateral  to  the 
working  of  the  mine.  For  this  purpose  it  cannot  make  any 
diflference,  whether  the  question  arises  between  a  lessor  who 
is  owner  of  the  surface,  and  his  lessee,  or  between  the  lessee 
and  a  surface  owner  who  is  not  lessor.  Those  words  are 
equally  apt,  equally  eflfectual,  and  have  the  same  meaning,  in 
each  of  those  cases.  They  relate  simply  to  the  manner  of 
working  the  mine  for  mining  purposes;  they  have  no  reference 
to  the  right  of  other  persons,  which  there  could  not  possibly 
be  any  local  custom  in  such  a  district  as  a  county  to  disre- 
gard, and  which  must  be  respected  in  carrying  on  those 
works;  they  cannot  be  understood  to  have  been  meant  by 
either  of  these  parties  to  signify,  that  the  working  must  be 
carried  on  as  if  there  were  no  such  rights  of  other  persons, 
or  of  the  lessor  himself,  which  the  lessee  was  bound  to  re- 
spect." Other  judges  have  said  the  same  thing.  It  was 
decided  in  a  Pennsylvania  case.  I  cannot  take  time  to  hunt 
them  up.  The  application  of  this  principle  makes  it  neces- 
sary to  indulge  in  the  further  presumption  that  this  immu- 
nity from  the  consequences  of  an  unlawful  act  is  for  a  valua- 
ble consideration.  As  this  case  stands  upon  a  demurrer  to  a 
declaration,  without  any  averment  on  the  subject  of  consid- 
eration, I  am  unable  to  see  how  the  Court  can  accept  as  a 
truth  the  payment  of  any  consideration.  How  can  we  look 
beyond  the  declaration?  It  may  be  that  the  deed  itself  im- 
ports a  consideration  for  whatever  is  granted  by  it.  But  to 
assume  that  there  was  a  consideration  of  any  certain  amount, 
or  for  the  purpose  of  determining  what  the  deed  grants  is  an 
unheard  of  proposition..  The  recital  of  the  consideration  in 
a  deed  is  wholly  unimportant  as  regards  its  amount.  In  de- 
termining what  has  been  granted,  we  must  look  to  the  terms 
of  the  deed.  It  cannot  pass  titles  and  rights  upon  mere  pre- 
sumption. They  must  pass  by  the  terms  of  the  instrument 
and  the  intent  disclosed  thereby.  What  the  consideration 
was  does  not  appear  from  this  declaration.  The  usual  and 
only  correct  way  of  construing  the  granting  part  of  a  deed 
is  to  look  at  its  terms  and  the  court  never  concerns  itself 
about  the  consideration.  There  can  be  no  presumption  from 
the  fact  of  consideration  or  the  amount  of  consideration,  in 
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determining  what  the  language  of  the  granting  part  of  the 
deed  means.  How  can  this  Court  say  what  the  coal,  without 
the  right  to  let  down  the  surface,  was  worth,  or  what  the 
coal,  with  the  right  to  let  down  the  surface,  was  worth?  We 
know  nothing  about  that  and  are  not  permitted  to  indulge  in 
any  presumptions.  When  is  it  that  the  court  may  presume 
that  the  surface  owner  has  been  compensated  for  the  right  to 
destroy  the  support  of  his  surface?  Mr.  Macswinney  an- 
swers, from  the  authorities,  by  saying  it  is  when  the  mine 
owner  is,  by  the  terms  of  the  deed,  relieved  from  liability 
for  damage.  Macswinney  on  Mines  340.  He  does  not  say 
we  may  look  to  the  consideration  expressed  in  the  deed  to 
determine  whether  the  mine  owner  is  relieved  from  liability. 
On  the  other  hand,  he  says  the  exact  reverse  of  this.  When, 
from  the  terms  of  the  deed,  it  appears  that  the  mine  owner 
is  relieved  from  liability,  then  it  may  be  assumed  that  the 
surface  owner  was  paid  for  that  immunity.  The  decision  in 
this  case  reverses  the  rule  and  the  Court  makes  an  assump- 
tion of  payment  of  a  consideration  in  order  to  strengthen  the 
force  and  effect  of  the  language  upon  which  the  defendant 
relies  as  a  grant  of  the  right  to  destroy  the  subjacent  sup- 
port. In  all  other  courts  when  the  deed,  by  its  terms,  gives 
the  right  to  let  down  the  surface,  it  is  deemed  that  there  has 
been  a  grant  of  a  property  right  to  the  mine  owner,  the  im- 
position of  a  servitude  upon  the  estate  of  the  surface  owner 
for  the  benefit  of  the  mine  owner,  and  that  the  effect  is  to 
make  the  action  of  the  mine  owner  in  letting  down  the  sur- 
face a  rightful,  lawful,  act,  in  consequence  of  which  no  right 
of  action  arises.  This  decision  makes  it  a  wrongful,  unlaw- 
ful act  and  then  bars  recovery  for  the  damages  by  the  prin- 
ciple of  estoppel.  Another  thing  inconsistent  with  the  prin- 
ciples of  law  is  found  in  this,  that  the  mere  consent  or  per- 
mission operating  by  way  of  estoppel  is  revocable,  as  has 
been  shown  hereinbefore,  except  under  peculiar  circum- 
stances, making  it  inequitable  to  allow  a  revocation,  as  where, 
on  the  face  of  it,  large  expenditures  have  been  made,  or  the 
party  has,  in  some  other  way,  altered  his  position  on  the  faith 
of  it.  But  it  may  be  revoked  at  any  time  before  it  is  acted 
upon.  Now,  we  must  determine  what  this  deed  was  at  the 
time  it  was  made.  Its  character  has  not  been  changed  by 
lapse  of  time.     No  doubt,  considerable  time  intervened  be- 


568  Griffin  v.  Coal  Co.  [59 

tween  the  execution  of  the  deed  and  the  beginning  of  opera- 
tions under  it.  If  it  was  a  mere  consent,  a  mere  permission, 
and  did  not  pass  any  estate  in  the  land,  then  it  was  revocable 
and  the  grantor  had  it  in  his  power  under  this  deed  to  defeat 
the  professed  object  of  this  clause.  It  was  nothing  more 
than  a  mere  license,  even  if  it  rested  upon  a  consideration. 
Being  such,  it  was  revocable,  and,  if  revoked  before  it  was 
acted  upon,  not  even  a  court  of  equity  would  lend  its  aid  to 
prevent  a  revocation  of  it.  Suppose  Griffin  had  revoked 
this  license  before  the  mines  were  opened.  What  would 
ther;  have  been  the  consequence  ?  A  mere  right  in  Camden 
to  recover  back  what  he  paid  for  it,  if  anything.  Would 
any  coal  owner  in  this  State,  or  would  this  defendant  be  sat- 
istied  with  such  a  determination  as  to  the  character  of  the 
right?  It  may  be  that  if  a  man  consent  to  the  building  of  a 
slaughter  house  or  a  factory  by  his  neighbor  on  a  lot  adjoin- 
ing his  residence,  and  thereby  induce  him  to  lay  out  large 
sums  of  money  in  such  work,  he  cannot,  after  the  work  is 
completed,  compel  him  to  abate  tliat  work  as  a  nuisance. 
But  having  consented  to  it,  in  writing  or  otherwise,  if,  l>efore 
the  act  is  done,  before  any  money  has  been  laid  out  on  the 
faith  of  it,  he  revoke  that  promise,  or  refuse  to  allow  that  to 
be  done  which  he  agreed  to  allow,  the  only  remedy  against 
him,  if  any,  would  be  a  personal  action  for  the  consideration. 
No  court  would  compel  him  to  specifically  perform.  It  would 
give  no  right  to  burden  his  estate  or  his  property  with  a  ser- 
vitude. In  order  to  do  that,  it  must  rise  to  the  dignity  of  a 
grant  of  a  right  in  the  property  and  amount  to  more  than  a 
mere  license,  or  a  covenant  not  to  sue  a  man  for  something 
which  he  docs  on  his  own  property.  No  such  agreement  can 
have  any  such  eflFect.  No  covenant  runs  with  the  land  unless 
it  relates  to,  or  is  connected  with,  an  interest  in  the  land  or 
estate  transferred  by  the  deed.  There  must  be  a  privity  of 
estate.  "A  covenant  which  may  run  with  the  land  can  dose 
only  when  there  is  a  subsisting  privity  of  estate  l^etween  the 
covenantor  and  the  covenantee,  that,  when  the  land  itself,  or 
some  estate  or  interest  therein,  even  though  less  than  the  en- 
tire title,  to  which  the  covenant  may  attach  as  its  vehicle  of 
conveyance,  is  transferred;  if  there  is  no  privity  of  estate 
between  the  contracting  parties,  the  assignee  will  not  be 
bDunl  by,  nor  have  the  benefit  of,  any  covenants  between  tlie 
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the  contracting  parties,  although  they  may  relate  to  the  land 
he  takes  by  assignment  or  purchase  from  one  of  the  parties 
to  the  contract.  In  such  a  case  the  covenants  are  personal 
and  collateral  to  the  land.''  11  Cyc.  1081.  If  this  be  a  cov- 
enant, it  is  unconnected  with  any  grant  of  any  part  of  the 
surface,  and  would  not,  for  that  reason,  nm  with  the  land. 
Such  a  covenant  would  not  amount  to  a  license  to  do  any- 
thing upon  the  covenantor\s  land.  It  w^ould  have  no  relation 
whatever  to  his  estate  in  any  legal  sense,  but  would  be  a  mere 
personal  covenant  which  he  would  be  at  liberty,  at  any  time, 
to  break  and  pay  the  consecpient  damages.  These  principles 
seem  to  me  to  be  absolutely  conclusive  of  the  unsoundness  of 
this  theory  of  estoppel  or  personal  covenant,  whichever  it 
may  be.  Its  character  is  not  very  clearly  defined  in  the 
opinion. 

To  show  that  the  position  above  taken  and  the  principles 
enunciated,  concerning  the  nature  and  effect  of  a  license  or 
mere  personal  covenant,  are  correct,  the  following  is  quoted 
from  Wood  on  Nuisances,  a  work  by  a  celeljrated  and  able 
author,  whose  analysis  of  the  cases  cited  by  him  is  no  doubt 
perfectly  accurate.  I  do  this  for  want  of  time  to  set  out  and 
analyze  all  of  them  in  my  own  language. 

Section  360.  "When  assent  has  been  given  to  one  by  an- 
other to  do  an  act,  the  natural  and  probable  consequences  of 
which  are  to  produce  a  certain  result,  and  the  person  to  whom 
the  assent  is  given  goes  on  and  expends  money  on  the  strength 
of  the  assent  and  makes  erections  of  a  permanent  character, 
while  the  consent  does  not  give  any  interest  in  the  land,  and 
at  law  is  revocable  at  any  time,  even  though  given  for  a  con- 
sideration, yet  a  court  of  equity  will  enforce  it  as  an  agree- 
ment, to  give  the  right,  in  a  case  of  fraud  or  great  hardship, 
or  will  generally  enjoin  a  party  from  revoking  it.  But  it 
must  be  made  to  appear  in  such  a  case,  to  entitle  a  party  to 
such  relief,  that  the  license  has  not  been  exceeded,  and  that 
its  exercise  produces  no  more  injury  to  the  party  than  might 
have  been  reasonably  foreseen  or  apprehended. 

In  Veffhte  et  al.  v.  The  Bar! f mi  Watei^  Poijoer  Co.,  (19  N.  J. 
Eq.  142,)  this  question  was  discussed  by  the  court  upon  an 
application  for  an  injunction  to  restrain  the  defendants  from 
raising  and  tightening  their  dam  on  the  Earitan  river,  by 
which  it  was  claimed  that  a  larger  portion  of  the  water  of 
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the  river  would  be  diverted  than  formerly.  The  defendants 
set  up  a  consent  from  the  plaintiflfs,  or  a  part  of  them,  to  the 
diversion  of  the  water,  in  writing,  and  the  erection  of  works 
and  the  diversion  of  water  under  it.  The  chancellor  says: 
'The  consent  in  such  case  is  only  a  license,  at  law  or  in  equi- 
ty. In  general,  a 'license  at  law  will  create  no  estate  in  the 
hands  of  the  licenser,  but  will  justify  or  excuse  any  acts  done 
under  it.  It  is  revocable,  even  when  given  for  a  considera- 
tion. But  in  such  cases,  where  the  revocation  would  be  a 
fraud,  courts  of  equity  give  a  remedy,  either  by  restraining 
the  revocation  or  by  construing  the  license  as  an  agreement 
to  give  the  right,  and  compelling  specific  perfoimance.' 

Section  361.  "As  to  the  effect  to  be  given  to  a  license 
from  one  to  do  an  act  upon  his  land,  at  law,  the  court  of  JTew 
Jersey,  in  the  case  of  Ilet field  v.  The  Centred  R,  B.  Co.^  (29 
N.  J.  Law,  571)  is  in  point.  In  that  case  the  charter  of  the 
defendants  authorized  them  to  enter  upon  and  take  the  lands 
required  for  their  road,  but  directed  that  they  should  not 
enter  without  the  consent  of  the  owner.  The  defendant  en- 
tered upon  the  plaintiff's  lands  by  his  consent,  but  did  not 
take  any  conveyance  from  him  in  the  manner  required  by  law, 
in  order  to  give  them  right  or  title.  The  court  held  that  this 
consent  did  not  dispense  with  the  necessity  of  a  deed  or  con- 
veyance of  the  land  or  right  in  the  form  required  by  law. 
That  it  was  not  a  consent  that  was  intended  to  confer  a  title 
and  was  revocable." 

"In  Wood  V.  Ledhitter,  (13  M.  &  W.  838,)  the  question  as 
to  the  effect  of  a  license  arose  in  an  action  of  assault  and 
battery.  The  evidence  disclosed  that  the  plaintiff  purchased 
a  ticket  for  the  sum  of  one  guinea,  which  entitled  him  to  ad- 
mission to  the  grand  stand.  That  the  Earl  of  Ellington  was 
one  of  the  stewards  of  the  races,  and  that  the  tickets  were 
issued  by  the  stewards,  but  were  not  signed  by  Lord  Elling- 
ton. That  under  this  ticket  the  plaintiff  entered  the  ground 
on  one  of  the  race  days,  when  the  defendant,  who  was  a  po- 
liceman, under  the  directions  of  Lord  Ellington,  who  first 
ordered  him  to  leave,  upon  his  refusing  to  do  so  committed 
the  assault  complained  of,  using  no  more  force  than  was  nec- 
essary for  that  purpose.  Upon  the  trial  the  judge  directed 
the  jury  that,  assuming  the  ticket  to  have  been  sold  to  the 
plaintiff  under  the  sanction  of  Lord  Ellington,  it  still  was 
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lawful  for  Lord  Ellington,  without  returning  the  guinea,  to 
order  the  plaintiff  to  quit  the  inclosure,  and  that  after  a  reas- 
onable time  had  elapsed,  if  he  failed  to  leave,  then  the  plain- 
tiflf  was  not  on  the  ground  by  the  leave  and  license  of  Lord 
Ellington,  and  the  defendant  would  be  justified  in  removing 
him  under  his  orders,  and  this  ruling  was  sustained  in  Ex- 
chequer." 

"In  Miller  V.  The  Avhwm  dk  Syracuse  B.  R.  Co.^  (6  Hill 
(N.  Y.)  61),  which  was  a  case  somewhat  similar  to  that  of 
HetHeld  v.  The  Central  R.  R.  Co.^  before  referred  to,  the 
defendants  erected  their  railroad  with  an  embankment  upon 
Garden  street  in  Auburn,  interrupting  the  plaintiff's  access 
to  his  premises,  in  1839,  and  maintained  it  until  1842,  when 
this  suit  was  brought.  The  defendants  offered  to  prove  that 
the  embankment  was  raised  under  a  parol  license  from  the 
plaintiff,  but  the  proof  was  excluded  by  the  court  and  the  case 
was  heard  in  the  Supreme  Court  upon  the  question  of  the 
admissibility  of  that  evidence.  Cowen,  J.,  among  other 
things,  said:  'If  what  the  defendants  in  this  case  proposed  to 
show  was  true,  viz.,  that  the  plaintiff  verbally  authorized  the 
making  of  the  railway,  while  the  authority  remained,  their 
acts  were  not  wrongful.  License  is  defined  to  be  a  power  or 
authority.  So  long  as  the  license  was  not  countermanded, 
the  defendants  were  acting  in  the  plaintiff's  own  right. ' 

*'In  this  case  the  court  uphold  a  license  as  a  defense  until  it 
is  revoked,  and  hold  that  it  must  be  revoked  before  an  action 
can  be  brought;  but  in  Veghte  v.  The  Raritan  Power  Co,^ 
ante^  the  court  held  that  the  bringing  of  the  action  is  a  revo- 
cation of  itself,  and  all  that  is  necessary.  But  the  former 
would  seem  to  be  the  better  rule,  and  the  one  generally  adopt- 
ed. The  following  authorities  will  be  found  applicable  upon 
the  question  of  the  effect  of  a  license." 

Section  362.  "The  case  of  Roberts  v.  Rose,  (L.  R.,  1  Exch. 
82,)  is  a  leading  case  both  upon  the  effect  of  a  license,  the 
right  to  revoke  it,  and  the  rights  to  abate  nuisances  affecting 
their  individual  rights." 

"In  that  case  it  appeared  that  the  plaintiffs  were  the  les- 
sees of  a  colliery  called  the  Bank  colliery,  and  that  in  1861 
they  obtained  from  the  owner  of  the  fee  of  the  adjoining  lands 
written  permission  to  make  a  water  course  from  their  colliery 
to  an  old  pit  in  what  was  called  the  Broadwater  colliery.     A 
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part  of  tVie  surface  of  the  Broadwater  colliery  was  at  that 
time  in  possession  of  a  tenant,  and  the  plaintiffs  also  procured 
a  license  from  him  to  build  and  maintain  the  water  course  in 
question,  and  the  tenant  also  used  the  water  course  for  the 
prosecution  of  the  business  of  brickmaking.  Shortly  after 
the  watercourse  was  built,  the  plaintiffs  were  required  by  the 
ow^ners  of  the  fee  to  extend  the  watercourse  over  the  siwil 
banks  of  the  old  pit,  so  as  to  join  another  water  course  that 
had  formerly  been  built  to  carry  away  the  waters  from  the 
Broadwater  colliery,  and  which  was  discharged  into  a  neigh- 
boring canal.*' 

"The  premises  over  which  tlie  water  course  extended  were 
subject  to  mortgage,  and  early  in  1801,  but  after  the  water 
course  was  built,  the  defendants  leased  the  Broadwater  col- 
liery of  tlie  mortgagoi's.  The  lease  was  of  the  coal  in  or  un- 
der the  land,  and  leave  was  given  to  the  defendant  to  occupy 
such  parts  of  tlie  lands  as  might  be  necessary  for  the  due  car- 
rying on  of  the  coal  mines,  and  also  to  make  use  of  the  wa- 
ter courses  over  the  land.  The  lessors  reserved  the  right  to 
make  water  courses  for  certain  mines  on  the  land,  proi)er 
com])ensation  l)eing  made  to  the  lessees  therefor.*' 

''The  defendant,  on  entering  into  possession,  assented  to 
the  continuance  of  the  plaintiff's  water  course,  and  certain 
changes  were  made  therein  at  the  defendant's  request,  and 
the  extension  thereof  was  also  made  as  required  by  the  owner 
of  the  fee." 

"In  18G3  the  defendant  applied  to  the  plaintiffs  for  a  mon- 
^y  payment  in  consideration  of  their  use  of  the  watercourse, 
but  the  plaintiffs  refused  to  comply  with  their  demand,  insist- 
ing  that,  under  their  license  from  the  owner  of  the  fee,  they 
were  entitled  to  continue  their  water  course  as  it  was." 

"The  defendants  thereupon  gave  them  notice  that  the  wa- 
ter course  must  be  discontinued,  and  the  plaintiffs  not  having 
discontinued  it,  the  defendant  stopped  up  the  water  course 
on  the  lands  of  the  tenant,  from  whom  the  plaintiffs  had  li- 
cense, near  the  boundary  of  the  premises  occupied  by  the 
plaintiffs.  The  result  of  this  obstruction  was  to  pen  back 
and  throw  the  water  pumped  from  the  plaintiff's  mines  back 
upon  the  plaintiff's  premises,  and  by  its  accumulation  there 
it  percolated  through  the  soil  into  their  mines." 

"The  court  held  that  the  license  to  the  plaintiffs  was  revo- 
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cable,  and,  having  been  revoked,  deprived  them  of  the  right 
to  maintain  the  water  course,  but  that  the  defendant  was 
bound  to  adopt  a  reasonable  mode  of  abating  the  nuisance, 
and  so  as  to  do  no  unnecessary  or  unreasonable  damage,  and  if 
the  mode  adopted  by  him  was  unreasonable  and  unnecessary 
he  would  be  liable.  A  verdict  was  found  for  the  plaintiff, 
upon  the  ground  that  the  obstruction  of  the  water  was  unrea- 
sonable and  unnecessary  at  the  point  where  it  was  made,  and 
upon  hearing  on  exceptions  in  exchequer,  the  verdict  was 
sustained." 

The  cases  put  by  way  of  illustrating  the  application  of  this 
new  doctrine  are  not  apt.  They  are  not  parallel.  They  to- 
tally ignore  the  difference  in  subject  matter  of  the  contract. 
Nobody  ever  sells  all  the  materials  in  one  story  of  his  house 
except  in  view  of  the  wrecking  of  that  house  and  its  conver- 
sion into  personal  property.  Coal,  in  place,  is  sold  all  over 
the  world  without  any  view  of  disturbance  to  the  surface. 
Nobody  ever  sold  a  chair  on  which  he  was  sitting  with  a  right 
to  remove  it  from  under  him  before  he  got  up.  No  particu- 
lar chair,  nor  any  particular  position,  is  necessary  to  the 
personal  support  of  an  individual  in  his  natural  state.  If  he 
stands,  lies  down,  or  sits  down,  he  is  natural.  The  chair  has 
no  connection  with  his  person.  Besides,  it  would  be  an  im- 
possibility by  any  covenant  or  contract  for  one  person  to  con- 
fer upon  another  any  estate,  right  or  title  in  his  person.  Of 
course,  if  one  person  allow  another  to  tear  down  his  house 
and  move  it  away,  he  has  no  right  to  sue  him.  But  by  that 
act  such  other  person  acquires  no  interest  in  the  estate.  If 
he  sell  him  the  houses  or  any  part  of  them,  and  authorize  re- 
moval of  them,  he  thereby  severs  them  from  the  estate  and 
converts  them  into  personal  property.  If,  when  the  purchas- 
er comes  to  take  them  off,  he  refuse  to  allow  him  to  do  it, 
the  only  remedy  would  probably  be  an  action  for  damages. 
But  if  he  pass  title  to  a  part  of  the  land,  or  give  him  an  ease- 
ment upon  the  land  to  be  attached  to  his  adjoining  land,  then 
he  acquires  a  part  of  the  estate.  It  is  not  a  mere  personal 
covenant.  But  the  terms  of  the  deed  must  be  broad  enough 
to  take  hold  of  part  of  the  estate,  take  it  out  of  the  covenant- 
or, and  vest  it  in  the  covenantee.  If  this  deed  is  to  be  oper- 
ative, it  must  carve  out  of  the  surface  owned  by  the  plaintiff 
a  part  of  it,  a  right  in  it,  and  attach  it  to  the  coal  for  the 
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benefit  of  the  owner  thereof,  and  make  it  a  servitude  or  bur- 
den on  the  superincumbent  land.  Such  sales  as  are  supposed 
in  the  illustrations  shown  in  the  majority  opinions  are  not 
sales  of  property  in  place.  A  sale  of  coal  by  deed,  passing 
title,  is  a  sale  in  place.  It  confers  title  to  real  estate,  immor- 
able  property,  not  mere  personal  property.  The  rules  of 
law,  governing  the  rights  in  and  to  the  two  classes  of  prop- 
erty are  wholly  different.  Nor  are  illustrations  of  agreements 
allowing  a  man  to  do  something  on  his  own  real  property  of 
any  force  here.  Such  agreements  pass  no  title.  They  merely 
bar  the  remedy  for  doing  a  thing  which  the  actor  had  no 
right  to  do.  This  right  of  support  is  real  estate,  confessedly 
and  indisputably.  Title  to  it  must  pass  by  deed,  not  by  mere 
estoppel,  and  a  deed  does  not  pass  it  unless  the  terms  thereof 
extend  to  it  with  the  same  degree  of  certainty  that  is  requir- 
ed in  other  cases. 

A  comparison  of  these  results  of  the  law  of  estoppel  or 
mere  license  with  the  principles  declared,  and  conclusions  ex- 
pressed, in  the  later  English  decisions  shows  conclusively  that 
those  decisions  do  not  rest  at  all  upon  that  law.  Sell  v.  Zore^ 
decided  in  1883,  after  the  true  nature  of  the  right  of  support 
had  been  ascertained,  says  the  right  to  disturb  or  destroy  it 
*'must  be  clearly  defined  by  some  grant  or  equivalent  assur- 
ance." In  D/sron  v.  White^  decided  in  1883,  Lord  Blackburn 
said:  "It  is  established  that  the  titles  may  shew  that  the  sur- 
face is  held  on  the  terms  that  the  owner  of  the  minerals  is  at 
liberty  to  remove  the  whole  of  them  without  leaving  any  suj> 
port  to  the  surface,"  thereby  distinctly  asserting  that  it  is  a 
question  of  title.  In  the  same  case,  Lord  FitzGerald  said 
that  if  the  mine  owner  claims  the  right  *'to  get  and  remove 
the  whole,  though  in  doing  so  he  may  destroy  the  surface  by 
removing  its  necessary  support,  f  A^?  he  mnst  shew  hy  hU  tl- 
tie  that  he  had  such  rights  It  is  likewise  so  declared  in  the 
syllabus  of  that  case  in  these  terms:  "If  the  owner  of  apiece 
of  land  sells  the  surface  and  reserves  the  minerals  below  it^ 
with  power  to  get  them,  he  must,  if  he  intends  to  have  the 
power  of  destroying  or  letting  down  the  surface  by  subsi- 
dence in  getting  them,  frame  his  power  in  such  language  that 
the  Court  may  be  able  to  say  from  the  titles  that  such  was 
clearly  the  intention  of  the  parties."  In  Bell  v.  Earl  of 
DudUy,  L.  R.  1  Ch.  D.  182,  decided  in  1894,  Chitty,  J.,  said: 
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"This  inference  (of  retention  of  right  of  support)  is  strong; 
in  order  to  rebut  it  the  burden  lies  on  the  owner  of  the  min- 
erals to  shew  affirmatively  and  by  clear  words  that  he  has  the 
right  of  letting  down  the  surface;"  and  this  language  is  in- 
corporated in  the  head  notes  of  the  case.  If  Harris  v.  Ryding 
and  Humphries  v.  Brogden  may  be  regarded  as  having  been 
trenched  upon  by  Tayl(yr  v.  Shafto^  Shafto  v.  Johnson  and  Ea- 
don  V.  Jeff  cock  or  by  any  of  these,  the  later  decisions,  as  just 
shown,  must  be  taken  and  treated  as  having  fully  restored,  to 
their  pristine  vigor  and  force,  all  the  principles  of  construc- 
tion of  those  first  two  cases,  applicable  upon  the  inquiry  for 
the  intent  as  to  whether  the  right  of  support  has  been  parted 
with.  The  altered  view  as  to  the  nature  of  that  right  does 
not,  in  any  degree,  affect  this  question.  As  to  this,  the  early 
English  decisions  are  not,  in  my  opinion,  at  all  discredited, 
either  at  home  or  elsewhere. 

Since,  to  my  mind,  the  certain  import  of  the  decisions  ev- 
erywhere is  to  the  effect  that  the  right  to  destroy  the  support 
rests  upon  a  grant,  by  the  owner  of  the  surface  to  the  owner 
of  the  coal,  of  an  easement  or  right  in  the  surface  as  an  ap- 
purtenance of  the  coal  and  a  consequent  burden  or  servitude 
upon  the  surface,  it  becomes  necessary,  I  think,  to  keep  in 
view  the  requisites  of  a  deed  sufficient  to  pass  such  an  inter- 
est, and  to  test  this  deed  by  the  rules  governing  the  subject. 

These  principles  are  important,  in  view  of  the  fact  that  the 
clause  in  this  deed,  relied  upon  as  connecting  or  attaching  to 
the  coal  a  servitude  upon  the  surface,  contains  not  a  word  re- 
lating to,  or  touching,  the  surface.  It  adds  nothing  to  the 
coal.  The  owner  of  the  coal  has  a  right  to  remove  it,  that 
right  is  an  incident  of  his  estate  in  it.  We  must  look  at  this 
deed  and  construe  it  as  the  conditions  were  at  the  time  of  its 
execution.  Nobody  knew  exactly  what  the  geological  forma- 
tions were  under  that  land.  Nobody  knew  how  the  coal  laid, 
its  quantity  or  the  nature  of  the  overlying  strata.  Nobody 
knew  how  much  coal  it  would  take  to  support  the  surface. 
We  may  say  that  it  was  probable  that  it  would  take  some,  as 
it  does  almost  everywhere  in  this  State.  But  for  aught  that 
anybody  knew  to  the  contrary,  the  conditions  existing  in  that 
tract  of  land  might  have  been  such  as  to  enable  the  owner  of 
the  coal  to  remove  every  particle  of  it  without  letting  down 
the  surface.     Not  a  word  in  the  clause  purports  to  grant  any 
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right  to  injure  or  use  the  surface  for  any  purpose  other  than 
those  specified.  None  of  these  ext<?nd  to  the  letting  down  of 
the  surface.  As  to  the  removal  of  the  coal,  that  was  a  pow- 
er to  do  something  not  to  the  surface,  but  to  the  coal — not  to 
the  plaintiff's  property,  but  to  the  defendants  property.  And 
the  thing  authorized  was  what  he  had  the  right  and  power  to 
do,  by  reason  of  his  ownership  of  that  property.  It  is  not 
pretended  by  anybody  that  the  grant  of  this  power  is  in  and 
of  itself  an  express  grant  of  any  right  in  the  surface.  Thus 
far,  the  contention  for  the  defendant  rests  not  upon  any 
grant,  either  express  or  implied,  but  upon  the  principle  of 
estoppel  which,  in  my  judgment,  absolutely  fails  to  reach  the 
question  of  title,  and  is,  therefore,  inapplicable  to  this  case. 

The  alleged  intent  here  to  grant  an  easement  out  of  the 
surface  to  be  used  and  enjoyed  in  connection  with  the  coal, 
disclosed  by  the  clause  granting  the  right  to  mine,  excavate 
and  remove  all  the  coal,  is  a  mere  conjecture.  As  it  does 
not  stand  upon  any  language  which,  in  any  way,  includes  or 
touches  any  part  of  the  surface,  its  foundation  is  a  mere  pre- 
sumption. No  matter  what  intention  the  grantor  had,  if  he 
did  not  express  it  in  the  deed,  it  is  not  effective.  A  deed  nev- 
er carries  any  interest  or  estate  in  land  except  by  words  of 
express  grant  or  words  which  amount,  in  legal  effect,  to  a 
grant.  That  a  deed,  in  order  to  carry  an  estate  or  interest, 
must  contain  operative  words  of  grant,  is  a  rule  from  which 
the  courts  can  never  depart.  Even  when  aided  by  a  statute, 
requiring  deeds  to  be  liberally  construed,  this  essential  ele- 
ment must  still  appear. 

"Section  313.  The  courts  will  construe  the  words  used  by 
the  parties  so  as  to  give  effect  to  the  deed,  if  possible.  TThe 
judges  have  been  astuti  to  carry  the  intent  of  the  parties  in- 
to execution,  and  to  give  the  most  liberal  and  benign  con- 
struction to  deeds,  \ct  res  magis  valeat,'^  Upon  this  principle 
a  feoffment,  or  a  bargain  and  sale  from  a  parent  to  a  child, 
to  take  effect  after  the  death  of  the  parent,  may  be  held  to 
be  a  covenant  to  stand  seised  to  the  use  of  the  parent  for  life, 
because  a  deed  of  bargain  and  sale  would  be  void. 

A  release  to  one  not  in  possession,  if  made  for  a  valuable 
consideration,  will  be  construed  to  be  a  bargain  and  sale,  or  a 
covenant  to  stand  seised,  by  which  the  estate  might  imiss. 
And  so  a  deed  of  lease  and  release  has  been  held  to  be  a  cove- 


W.  Va.]  Griffin  v.  Coal  Co.  577 

nant  to  stand  seised  to  uses  where  the  consideration  was  a 
good  one.  A  deed  which  cannot  take  effect  as  a  bargain  and 
sale,  for  want  of  a  pecuniary  consideration,  may  be  given  ef- 
fect as  a  covenant  to  stand  seised  if  there  is  a  consideration 
of  blood.  In  Massachusetts,  where  a  valuable  consideration  is 
sufficient  to  support  a  covenant  to  stand  seised,  a  deed  of  bar- 
gain and  sale  may  operate  as  a  covenant  to  stand  seised  when 
it  is  necessary  that  it  should  have  that  effect  in  order  to  carry 
out  the  manifest  intention  of  the  parties. 

'^Section  314.  A  deed  without  words  of  conveyance  passes 
no  title.  In  some  states  it  is  provided  by  statute  that  any 
instrument  in  writing  signed  by  the  grantor  is  effectual  to 
transfer  the  legal  title,  if  such  was  the  intention  of  the  grant- 
or, to  be  collected  from  the  entire  instrument.  But,  even 
under  such  statutes,  some  words  of  conveyance  are  necessary. 
The  statute  does  not  wholly  dispense  with  the  use  of  words 
operative  to  convey,  but  simply  imposes  upon  the  courts  the 
duty  of  construing  liberally  the  words  employed  as  words  of 
transfer.  An  assignment  of  a  deied,  indorsed  thereon,  does 
not  convey  any  interest  in  the  lands '  therein  describ- 
ed. In  equity  it  might  entitle  the  assignee  to  a  decree  for  a 
specific  performance,  but  it  cannot  operate  as  a  transfer  of 
the  legal  title. 

"Section  315.  If  an  instrument  has  no  words  of  convey- 
ance, the  courts  have  no  right  to  put  them  in  by  interpreta- 
tion. 'Courts  cannot  make  contracts  for  parties.  It  is  not 
their  province  to  write  in  an  instrument  words  which  will 
make  it  operative  as  a  deed,  where  none  of  that  character 
have  been  written  by  the  parties  themselves.  The  rule  that 
courts  will  so  construe  an  instrument  as  to  make  it  effective 
does  not  mean  that  courts  shall  inject  into  it  new  and  distinct 
provisions. ' 

"Section  316.  A  deed  does  not  bind  a  person  signing  it  un- 
less it  contains  words  expressive  of  an  intention  to  convey 
some  estate,  title  or  interest.  'It  has  been  said  that  the  sign- 
ing of  a  deed  manifests  the  intention  of  the  signer  to  be  bound 
by  it,  and  that  the  courts  should  construe  every  instrument 
so  as  to  give  effect  to  the  intention  of  the  parties  to  it.  But 
the  intention  of  the  parties  to  a  written  contract  must  be  de- 
rived from  the  language  of  the  contract  itself ;  and,  where 
there  is  notliing  in  the  dc^od  to  show  an  undertaking  on  the 
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part  of  one  of  the  signers  to  convey,  we  do  not  see  very  clear- 
ly that  his  signature  manifests  a  purpose  to  make  a  convey- 
ance. Where  the  title  is  in  one  person,  and  the  consent  of 
another  is  essential,  under  the  law,  to  convey  such  title,  and 
such  other  signs  the  deed,  his  name  not  appearing  thereon  as 
a  grantor,  the  signature,  it  would  seem,  would  merely  mani- 
fest his  consent  to  the  conveyance.'  Merely  signing,  seal- 
ing, and  acknowledging  an  instrument  in  which  another  per- 
son is  grantor  is  not  sufficient. 

''Section  317.  If  from  the  whole  deed  the  grantor  appears 
to  be  named  as  such,  and  his  intention  to  convey  is  manifest, 
the  deed  is  not  void,  though  his  name  does  not  appear  in  its 
proper  place  in  the  granting  clause.  Thus,  where  a  convey- 
ance is  in  the  form  of  an  indenture  between  the  person  who 
signs  it  as  grantor,  of  one  part,  and  a  person  named  as  gran- 
tee, of  the  other  part  the  omission  of  the  grantor'^s  name  in 
the  granting  clause,  when  it  appears  in  the  covenant  of  war- 
ranty as  well  as  in  the  In  testimonium  clause,  is  not  a  fatal 
defect.  The  receipt  of  the  consideration  by  a  person  who 
signed  a  deed  but  did  not  join  in  it  as  a  grantor  does  not  op- 
erate to  give  effect  to  the  deed  as  his  conveyance. 

"Section  318.  A  deed  by  a  husband  in  his  own  name  only, 
conveying  his  wife's  land  in  fee,  in  which  she  does  not  join, 
though  she  affixes  her  signature  and  seal,  is  not  a  conveyance 
of  her  estate  in  fee.  Her  signature,  'in  token  of  her  relin- 
quishment of  all  her  right  in  the  bargained  premises,'  or  'in 
token  of  her  release  of  dower,'  does  not  convey  her  title  in 
fee,  nor  bar  her  from  asserting  her  title.  That  it  was  her 
intention  to  convey  her  estate  in  fee  is  not  sufficient  unle-ss 
this  intention  is  expressed  in  the  deed.  Such  intention  will 
not  enable  a  court  of  chancery  to  correct  the  mistake  and  de- 
cree the  execution  of  a  perfect  deed.  The  signing  of  the  deed 
by  the  wife  at  most  merely  signifies  her  consent  to  the  con- 
veyance; it  does  not  convey  any  interest  or  estate  she  has  in 
the  granted  land.  Under  statutes  which  provide  that  a  con- 
veyance by  a  married  woman  may  be  made  with  the  written 
consent  of  her  husband,  it  is  held  that  this  consent  is  suffi- 
ciently manifested  by  his  signing  a  deed  by  which  his  wife 
conveys  her  separate  property,  though  he  is  not  named  as  a 
party  to  the  deed.  The  husband  has  nothing  to  cpnvey,  and 
his  assent  to  the  conveyance  by  his  wife  is  all  that  is  requir- 
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ed.  The  case  is  very  different  when  the  legal  interest  or  es- 
tate is  in  the  wife,  and  she  does  not  join  in  the  deed,  or  use 
any  words  manifesting  an  intention  to  convey  such  interest 
or  estate,  but  merely  signs  a  deed  which  purports  to  be  a 
conveyance  by  the  husband  alone. 

"Section  319.  A  wife  cannot  bar  her  right  of  dower  by 
signing  and  sealing  her  husband's  deed  without  any  words  of 
conveyance  or  of  release  by  her  of  dower.  By  usage,  how- 
ever, in  New  Hampshire  a  wife  may  bar  her  dower  by  sign- 
ing her  husband's  deed  without  any  words  of  conveyance  or 
release.  The  words,  'in  token  of  her  free  consent,'  used  at 
the  conclusion  of  a  deed,  do  not  suflBiciently  express  her  in- 
tention to  bar  her  right  of  dower,  nor  do  the  words,  *I  agree 
in  the  above  conveyance. '  If  a  wife  having  an  estate  in  fee 
executes  a  deed  of  it  with  her  husband,  both  joining  in  the 
^rranting  part  of  the  deed,  the  fact  that  the  wif6  also  releases 
dower  and  homestead  in  the  granted  premises  does  not  re- 
strict her  conveyance  to  these  interests,  but  the  deed  passes 
the  title  of  the  wife  in  fee."  Jones'  Law  of  Real  Prop,  in 
Convey.,  sections  313-319. 

A  deed  can  never  convey  a  thing  to  which  it  makes  no  ref- 
erence and  does  not  purport  by  any  language  to  pass.  This 
deed  does  not  grant  a  right  to  let  down  the  surface  either  in 
express  terms  or  any  other  language,  touching  or  relating  to 
the  surface.  The  right  of  support  belongs  to  the  surface,  no 
matter  how,  whether  by  reservation  or  ex  jure  naturae.  It 
cannot  be  parted  with  except  by  cutting  it  out  of  the  surface. 
A  deed  which  makes  no  reference  to  the  surface  cannot,  by 
any  possibility,  take  anything  out  of  it.  In  the  clause  relied 
upon  here,  there  is  no  word  which  either  expressly  or  im- 
pliedly touches  the  surface.  No  matter  what  intention  GriflBin 
had  with  reference  to  this  right  of  support,  if  he  did  not  use 
language  which  touches  it,  relates  to  it,  carries  it  away,  the 
defendant  did  not  obtain  it.  "Nothing  passes  by  a  deed  ex- 
cept what  is  described  in  it,  whatever  the  intention  of  the 
parties  may  have  been.  Though  parol  evidence  is  often  admis- 
sible to  ascertain  what  lands  are  embraced  in  the  description, 
such  evidence  cannot  make  the  deed  operate  upon  land  not 
embraced  in  the  descriptive  words.  A  deed  described  the 
land  conveyed  as  beginning  at  a  certain  rock,  and  running 
thence  one  mile  east,  one  mile  north,  one  mile  west,  and  one 
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mile  south,  to  the  place  of  beginning,  and  also  stated  that  it 
was  the  land  set  oflf  to  a  certain  Indian  under  a  treaty  with 
the  government.  The  Indian  had  previously  selected  his  land 
as  'a  tract  one  mile  square,  the  exact  boundaries  of  which 
may  be  defined  when  the  surveys  are  made.'  After  the  deed 
was  given,  the  Indian's  land  was  located  and  patented  so  as 
to  include  a  section  not  in  the  form  of  a  square,  no  part  of 
which  lay  within  the  boundaries  named  in  said  deed.  It  was 
held  that  deed,  being  for  a  specific  tract  of  land,  could  not  be 
construed  to  convey  the  grantor's  interest  in  the  land  actually 
patented  to  the  Indian.  That  one  parcel  or  some  portion  of  the 
lands  is  not  described  with  sufficient  certainty  does  not  inval- 
idate the  deed  as  to  other  parcels  that  are  sufficiently  describ- 
ed."   Jones  Law  of  Real  Prop.  Convey.,  section  325. 

Not  only  must  a  deed  by  some  language  used  in  it  include 
the  thing,  title  to  which  is  set  up  under  it;  but  the  language 
must  be  certain.  It  is  not  enough  that  a  man  has  a  piece  of 
land  or  other  property  and  makes  a  deed  conveying  land  t*> 
another  man.  Because  it  appears  that  he  intended  to  convey 
something,  the  courts  cannot  permit  a  resort  to  parol  evi- 
dence to  show  what  he  intended  to  grant.  What  he  intended 
to  grant  must  be  shown  b^''  the  language  of  the  instrument, 
and  parol  evidence  can  only  be  used  for  the  purpose  of  iden- 
tifying that  which  is  described  in  the  deed, — applying  the  de- 
scription to  its  subject-matter.  Jones'  Law  of  Real.  Prop. 
Convey.,  section  823;  Mathews  v.  Jarrett^  20  W.  Va.  415; 
We.^tfall  V.  Cottrell,  24  W.  Va.  763;  Dlclrm  v.  Burn^,  79 
N.  C.  490;  Brown  v.  CoUe,  76  N.  C.  39. 

The  suggestion  that  a  deed,  even  where  there  are  terms 
touching  property  or  property  rights,  claimed  under  it,  will 
pass  title  thereto  by  anything  but  a  necessary  implication, 
where  there  are  no  words  of  express  grant,  is  inconsistent 
with  a  rule  of  law  applicable  to  the  construction  of  all 
muniments  of  title.  The  phrases,  *'plain  implication,''  ami 
''necessary  implication,"  have  exactly  the  same  meaning  when 
used  in  reference  to  the  construction  of  such  instruments. 
By  these  is  not  meant  a  physical  necessity,  but  a  logical 
necessity.  Where  a  clause  is  enlarged  in  its  effect  be- 
yond the  import  of  the  words  used,  on  the  theory  of  an 
intent  established  l)y  implication,  it  must  be  necessary  tos<> 
enlarge  it   in  order   to   give   effect  to  the  plain  and  expre^^ 
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provisions  of  other  clauses,  or  the  probability  of  intent  must 
be  so  strong  that  the  contrary  thereof  cannot  be  supposed. 
In  Wilkinson  v.  Adain,  1  Ves.  &  B.  422,  466,  Lord  Eldon 
said:  "  With  regard  to  that  expression  'necessary  implica- 
cation,'  I  will  repeat  what  I  have  before  stated  from  a  Note 
of  Lord  Hardwicke's  judgment  in  Cariton  v.  Ilellier;  that 
in  construing  a  Will  Conjecture  must  not  be  taken  for  Implica- 
tion; but  necessary  Implication  means,  not  natural  Necessity, 
but  so  strong  a  probability  of  Intention  that  an  Intention  con- 
trary to  that,  which  is  imputed  to  the  Testator,  cannot  be  sup- 
posed.'-  An  intent  by  implication  cannot  be  engrafted  upon  the 
whole  instrument  because  it  is  barely  probable  that  the 
grantor  intended  the  words  to  have  such  broader  meaning 
and  effect.  It  is  well  settled  that  a  more  liberal  rule  obtains 
in  the  construction  of  wills  than  in  the  construction  of 
deeds.  There  is  never  any  presumption  that  a  man  granted 
a  thing  by  deed.  The  presumption  is  that  he  did  not,  unless 
the  language  of  the  deed  includes  it.  Nothing  will  ever 
be  added  to  a  deed  upon  the  mere  presumption  that  the  tes- 
tator intended  to  dispose  of  property;  but  in  the  law  of  wills, 
there  is  a  presumption  that  a  man  who  has  made  a  will  in- 
tended to  dispose  of  his  whole  estate  and  not  die  intestate 
as  to  any  of  it.  Another  rule  is  that,  when  a  will  contau^ 
language  relating  to  children,  there  is  a  presumption  that 
the  testator  did  not  intend  to  give  his  property  to  strangers 
in  preference  to  his  children.  But  even  in  these  cases,  the 
lax  rule  contended  for  here  does  not  apply.  Though  a  will 
is  aided  by  this  presumption  as  to  the  intent  of  the  testator, 
his  whole  estate  does  not  pass,  nor  are  his  children  preferred 
to  strangers  in  the  case  of  doubtful  language,  unless  the 
intent  to  that  effect  appears  by  necessary  implication. 
''There  may  be  a  legacy  given  by  implication,  but  to  raise 
such  implication  it  must  be  necessary  to  do  so  in  order  to 
carry  out  a  manifest  and  plain  intent  of  the  testator  which 
would  fail  unless  such  implication  be  allowed."  Bartlett  v. 
Patton^  33  W .  Va.  72.  This  rule  was  applied  in  the  case 
just  mentioned,  in  the  very  face  of  the  presumption  that 
the  testator  did  not  intend  to  die  intestate  as  to  any  part 
of  his  property.  "Since  the  courts  endeavor  to  ascertain 
the  intention  of  testator  from  his  whole  will,  rather  than 
disjointed  parts  thereof,  and  enforce  this  intention,  if  lawful, 
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when  thus  ascertained,  it  follows  that  it  is  possible  for  tes- 
tator to  dispose  of  property,  not  by  any  formal  disposition 
in  his  will,  but  by  necessary  implication  from  his  will  taken 
as  a  whole.  The  presumption  is  very  strong,  however, 
against  his  having  intended  any  devise  or  bequest  which  he 
has  not  set  forth  in  his  will.  There  must,  as  has  been  quoted 
in  recent  cases,  be  a  probability  arising  from  the  whole  will 
that  testator  intended  to  make  the  bequest  or  devise,  which 
he  has  not  set  forth  expressly,  so  strong,  that  it  cannot  be 
supposed  that  any  other  intention  existed  in  the  mind  of 
testator."  Page  on  Wills,  section  468;  Michael  v.  I^i/e, 
75  Ga.  189;  Relnhardfs  Estate,  74  Cal.  365;  Emherg  v.  Car- 
ter, 98  Mo.  647;  Bamhard^,  Barlow,  50  N.  J.  Eq.  131;  De 
Siloer'^s  Estate,  142  Pa.  St.  74;  Sutherlarid  v.  Sydnor,  84 
Va.  880;  Bartlstt  v.  Patton,  33  W.  Va.  71,  5  L.R.A.523;  lf7/- 
kinson  v.  Adam,  1  Ves.  &  B.  445;  Boston  Safe  Deposit  cfe 
Tntst  Co.  V.  Coffi?},  152  Mass.  95;  8  L.  R.  A.  740;  Mastersan 
V.  Towmhend,  123  N.  Y.  458;  10  L.  R.  A.  816;  Goodright 
V.  Iloskins,  9  East.  306;  Jackson  y.  BUlinger,  18  Johns.  383; 
In  re  Springfield  (1894),  3  Ch.  603;  64  L.  J.  Ch.  (N.  S.)201; 
Smith's  Trusts,  L.  R.  1  Eq,  79;  Blake's  Trusts,  L.  R. 
3  Eq.  799. 

Another  proposition  to  be  remembered  is  that  even  in  the 
constructions  of  wills,  liberal  as  are  the  rules,  a  court  can 
never  go  outside  of  the  language  of  the  will  and  make  it 
pass  something  or  pass  a  thing  to  somebody,  on  the  bare 
ground  of  a  probability  that  the  testator  intended  to  do  so. 
The  intention  must  be  gathered  from  the  language  of  the 
will,  and  that  language  must  either  give  the  thing  expressly 
or  by  necessary  implication.  By  the  use  of  the  term,  **ex- 
pressly,"  it  is  not  meant  that  it  shall  be  given  any  particular 
formula  of  words;  but  only  that  the  intent  must  be  shown 
by  express  language,  which  language  must  reach  to,  and 
include,  the  object  of  the  donation,  the  person  to  whom  the 
thing  is  given,  and  must  also  take  in  by  some  form  of  de- 
scription the  thing  to  be  given.  Neither  of  these  can  be 
supplied  except  by  necessary  implication,  and  that  im- 
plication must  arise  from  some  intent  plainly  expressed 
somewhere  in  the  will,  under  the  rule  that  in  construing 
a  will,  all  its  parts  must  be  considered.  When,  being  so 
considered,   something  must  be  supplied  which  is   not   ex- 


W.Va.]    .  Griffin  v.  Coal  Co.  583 

pressed  in  any  form,  in  order  to  effectuate  the  general  in- 
tent, it  is  necessarily  implied.  That  is  the  only  way  a  thing 
not  expressed  in  a  will  can  be  added  to  it,  and  that  addition 
must  be  founded  upon  an  express  intent  in  the  deed  as  to 
other  matters  in  some  way  connected  with  the  particular 
matter.  Nothing  can  be  added  upon  any  theory  of  intent 
not  derived  from  the  language  of  the  will,  no  matter 
how  clear  it  may  appear  from  something  outside  of 
the  will  that  it  was  intended.  ''In  the  interpretation  of  a 
will,  the  true  enquiry  is,  not  what  the  testator  meant  to 
express,  but  what  do  the  words  used  express.  When  the 
language  of  the  testator  is  plain  and  his  meaning  clear,  the 
courts  can  do  nothing  but  carry  put  the  will  of  the  testator, 
if  it  be  not  inconsistent  with  some  rule  of  law."*  Conck  v. 
East  ham,  29  W.  Va.  784. 

Such  is  the  strictness  of  the  rule  in  testamentary  aliena- 
tion by  implication.  It  must  l>e  more  strict  in  alienations  by 
deed,  l^ecause  they  are  unaided  by  the  presumptions  as  to 
intent  as  already  stated.  If  any  such  rules  are  at  all  appli- 
cable to  deeds,  they  must  be  of  very  limited  application. 
No  author,  so  far  as  I  can  see,  mentions  them  among 
the  rules  given  for  the  construction  of  deeds.  Every 
deed,  of  course,  carries  with  it  everything  naturally  or  arti- 
ficially attached  to  the  property  conveyed.  This  does  not 
stand  upon  any  rule  of  conveyance  l)y  implication.  It  is  an 
express  conveyance,  liecause  the  things  that  go  with  the  land 
are  parts  of  the  land.  I  know  of  no  instance  in  which  a 
piece  of  property,  not  mentioned  in  the  deed  in  some  way, 
has  ever  been  held  to  have  passed  by  it,  nor  in  which  any 
person  not  made  a  grantee  in  a  deed  by  some  sort  of  exi)res- 
sion,  has  ever  been  permitted  to  take  property  under  it.  As 
the  liberal  rules  alx)ve  mentioned,  as  being  applicable  to 
wills,  do  not  apply  to  deeds,  nothing  can  be  held  under  a 
deed,  unless  it  be  conveyed  by  express  words  of  grant  or  by 
some  language  or  provision  which  is,  in  legal  effect,  the 
equivalent  of  a  grant.  Such  other  language  or  clause  must 
be  equivalent  in  the  sense  that  it  shows  express  intent,  not 
mere  possible  or  probable  intent,  to  part  with  the  thing 
claimed  under  it.  It  is  not  enough  that  it  grants  the  right 
to  do  some  other  thing.  It  must  show  intent  to  part  with 
the  very  thing  claimed.     The  grant  of  a  right  to  a  man  to 
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remove  his  own  coal  is  very  different  from  the  grant  to  him 
of  a  right  to  let  down  the  surface,  belonging  to  another 
person,  and  it  does  not  necessarily  mean  that  the  surface  shall 
be  let  down  or  may  be  let  down. 

Such  is  the  result  of  proper  application  of  the  rules  of 
law,  if  the  words  of  the  clause,  "together  with  the  right  to 
enter  upon  and  under  said  land  and  to  mine,  excavate  and 
remove  all  of  said  coal,"  be  given  their  full  force  and  effect 
according  to  their  ordinary  and  plain  meaning.  If  we 
say  the  grantor  thereby  authorized  the  removal  of  every 
pound  of  coal  under  the  land,  it  is  not  enough  to  carry  the 
right  to  let  down  the  surface,  for  the  language  falls  short 
of  granting  any  right  to  let  it  down.  But,  be  this  as  it  may, 
the  very  latest  English  authorities  say  no  mere  grant  of  any 
powers  to  work  the  mines,  however  broad  and  ample  they 
may  be,  will  be  accepted  by  the  courts  as  showing  intent  to  part 
with  the  right  of  support.  The  present  state  of  the  law  is 
expressed  by  Lord  Chancellor  Halsbury,  in  Neic  Sharlstan 
i&c.  Oo.  V.  Ii^/(rl  of  Westmorland^  decided  by  the  House  of 
Lords  in  1900,  reported  in  L.  R.  2  Chy.  D.  (1904)  page 
443,  as  a  note  to  Bishop  Ajickland  i&c.  SocUty  v.  Butter- 
hnmcle  dw  Oo.,  as  follows:  ''My  Lords,  the  state  of  the  law 
is,  now,  by  the  decisions  which  have  been  referred  to,  per- 
fectly clear.  The  mere  fact  of  giving  a  right  to  sink  pits 
and  to  work  or  get  coal  does  not  of  itself  establish  a  right  to 
get  rid  of  the  common  law  right  of  the  surface  owner  to 
have  his  surface  undisturbed.  That  is  a  plain  proposition 
of  law,  and  when  one  approaches  the  question  from  that 
point  of  view  it  is  manifest  that  in  each  of  the  cases  that 
have  been  referred  to  the  learned  judges  were  talking  of 
the  particular  instruments  they  had  then  to  construe,  and 
their  problem  was  to  find  out  whether  by  the  express  lan- 
guage of  the  grant,  or  by  that  right  which  might  be  con- 
strued to  be  the  general  effect  and  intent  of  the  whole  instru- 
ment, there  was  a  power  to  interfere  with  that  common  law 
right.  I  do  not  think  that  those  principles  were  so  firmly 
established  some  ten  or  twenty  years  ago  as  they  are  now; 
but  that  is  the  proposition  of  law,  and  it  must  be  applied  to 
the  particular  instrument  which  the  Court  has  to  construe  in 
each  case.  In  this  instrument,  m}'  Lords,  I  confess  I  am 
wholly  unable  to  find  any  such  permission  to  let  down  the 
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surface.  One  observation  which  lies  very  plainly  before  one 
is  that  there  is  no  express  permission  to  do  it,  and  if  the  ar- 
rangement between  the  parties  was  that  it  was  contem- 
plated, it  is  not,  as  was  pointed  out,  I  think,  in  Zove  v.  Helly  9 
App.  Cas.  286,  an  immaterial  circumstance  that  it  is  not  men- 
tioned when  they  are  dealing  with  such  a  subject,  and  deal- 
ing with  it  in  such  a  way,  as  would  naturally  suggest  the 
<luestion  whether  that  is  to  be  the  state  of  relations  between 
the  parties — the  lessor  and  lessee,  or  the  vendor  and  vendee, 
as  the  case  may  be.  The  absence  of  such  an  express  per- 
mission is  not  without  its  significance.  Then  we  have 
to  deal  with  the  question  whether  upon  the  whole  in- 
strument we  can  discover  from  its  language  that  the  par- 
ties did  contemplate  giving  the  right  to  let  down  the  surface. 
My  Lords,  I  can  find  no  such  right  here;  and  it  appears  to 
me  that,  applying  the  principle  of  Davis  v.  Tre/mrue,  6 
App.  Cas.  460,  and  the  long  line  of  cases  which  may  have 
now  settled  the  law,  it  would  be  reversal  of  what  has  been 
so  settled  if  your  lordships  were  to  assume,  or  from  any- 
thing that  you  can  find  in  this  deed  to  imply  a  right  to 
let  down  the  surface.  It  appears  to  me  that  the  law 
upon  the  question  must  now  be  regarded  as  settled,  and, 
there  being  no  express  permission,  the  onus  lies  on  the 
person  who  says  he  has  a  right  to  do  so,  to  show  some- 
thing in  th^  instrument  which  gives  him  that  right."  In 
Jiis/iop  Auckland  i&c  Society  v.  ButterhnmvU  d^c,  Co.^  L. 
R  Ch.  D.  (1904)  p.  419,  424^  Farwell  J.,  said:  ''Words, 
however  large^  applicable  to  the  right  of  working  and  priv- 
ileges connected  with  it  and  compensation  for  the  exercise 
of  such  right  and  privileges  are  not  enough,  at  any  rate,  if 
the  words  used  are  fairly  applicable  to  the  ordinary  course 
of  working  and  nothing  more."  In  the  same  case,  i)p.  435, 
436  and  440,  Vaughan  Williams,  L.  J.,  said:  "The  key- 
note of  the  law  which  controls  the  relations  of  surface 
owners  and  mineral  owners  is  as  stated  by  Lord  Halsbury  in 
New  Sharlstoii  CoUerie^i  Co.  v.  Earl  of  Westmorland — 
namely,  that  'the  mere  fact  of  giving  a  right  to  sink  pits  and 
to  work  or  get  coal  does  not  of  itself  establish  a  right  to  get 
rid  of  the  common  law  right  of  the  surface  owner  to  have 
his  surface  undisturbed.'  This  law  does  not  exclude  the  ob- 
ligation of  the  Court  to  ascertain  the   meaning  of  the  par- 
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ties  to  a  contract,  whether  such  contract  is  embodied  in  an  Act 
of  Parliament  or  not,  but  the  'letting  down'  of  the  surface  by 
underground  workings  is  so  injurious  to  the  user  of  the  surface 
by  the  surface  owner,  that  it  is  not  reasonable  to  construe  a 
contract  as  giving  the  mineral  owner  this  right  unless  the 
words  of  the  contract  make  this  plain,  either  by  express 
words  or  by  implication.  The  surface  owner  has  by  com- 
mon law  a  right  to  have  the  surface  supported  by  the  sub- 
jacent lands.  It  is  not  reasonable  to  suppose  that  the  sur- 
face owner  intends  to  give  up  a  right  so  important  for  the 
'user'  of  the  surface  without  adequate  consideration,  and  the 
Courts  do  not  easily  come  to  the  conclusion  that  it  is  the 
intention  of  a  contract  to  give  up  this  right  to  support,  and 
therefore,  in  construing  a  contract  intended  to  determine 
the  relative  rights  of  the  surface  owner  and  the  owner  of 
the  subjacent  land,  it  is  fitting  to  take  into  consideration,  not 
only  the  words  of  the  contract,  but  the  nature  of  the  right 
which  it  is  sought  to  say  the  contract  intends  that  the  surface 
owner  shall  surrender.  In  this  case  there  are  no  express 
words  giving  a  right  to  the  mineral  owner  to  let  down  the 
surface,  so  it  Ijecomes  necessary  to  see  if  the  words  of  the 
contract  embodied  in  the  Act  of  Parliament  are  such  as  to 
make  it  plain  that  it  was  the  intention  of  the  parties  thereto 
that  the  surface  owner  should  surrender  the  right  of  sup- 
port.      *      >'i:       ^       -jfi       :^       q^j^g  ^g^gg    jg  ^gjjj.   ^j^g  boixler- 

line;  but  I  am  not  prepared  to  hold  that  the  terms  of  the 
compensation  clause  are  sufficiently  plain  and  unequivocal  to 
make  it  right  tliat  we  should  hold  that  there  is  by  necessary 
implication  power  given  to  the  mineral  owner  to  let  down 
the  surface  in  a  case  in  which  there  is  no  express  power,  and 
the  general  powers  construed  by  themselves  would  not  in- 
clude such  a  power.  I  think  the  decision  of  Farwell  J.  ought 
to  ])e  affirmed/'  In  the  same  case,  Romer,  L.  J.,  said: 
"General  x)owers  of  working  conferred  by  the  act  of  the 
mine  owner,  however  large,  will  not  be  held  to  take  away  the 
right  of  support  if  the  general  powers  are  not  inconsistent 
with  the  right.       *****     ^j^j  ^\\  j  ^^^^  g^y  jg^ 

after  a  careful  consideration  of  the  compensation  clause 
in  the  present  case,  that  the  Legislature  has  not  made  it 
clear  that  it  was  contemplating  compensation  for  damage 
arising  from  letting  down  the  surface.      The  words:  'search- 
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ing  for,  winning  and  working  the  mines  and  quarries  within 
and  under  their  respective  allotments'  are  quite  general,  and 
I  cannot  gather  from  the  use  of  the  word  'working'  (a  very 
general  word  and  of  large  import),  even  coupling  it  ex- 
pressly with  the  word  'under'  the  allotments,  that  the  Leg- 
islature must  have  contemplated  damage  arising  from  letting 
down  the  surface."  It  is  to  be  observed  that  the  case  just 
quoted  from  follows  Bishop  Auckland  <&c.  Society  v. 
Butterknoiole  i&c.  Co..  decided  in  1900,  which  took  for  its 
key-note  Bell  v.  Love^  9  App.  Case.  286,  decided  by  the 
House  of  Lords,  in  1884.  Lord  Chancellor  Selborne  based 
his  opinion  in  that  case  upon  HaTrii<  v.  Ryding^  Dugdale  v. 
Robertson^  Davis  v.  Treharne^  and  Duke  of  Buccleugh  v: 
Wakefield.,  passing  over,  in  silence,  Eadort  v.  Jeffcock.,  Tay- 
Urr  V.  Sfmfto  and  Shafto  v.  Johnson^  as  did  also  Lords 
Watson  and  Bramwell.  His  interpretation  of  Davis  v.  Ire- 
hame  was  as  follows:  "In  the  same  case,  Davis  v.  Treharne^ 
two  pages  later.  Lord  Blackburn  deals  with  the  question  which 
there  arose,  and  on  this  principle:  that  when  the  person  on 
whom  the  burden  of  proof  lies  has  to  satisfy  it,  he  will  not 
be  able  to  do  so  merely  by  showing  that  there  are  words, 
however  large,  applicable  to  the  right  of  working,  and 
privileges  connected  with  it,  and  compensation  to  be  paid 
for  working  and  for  the  use  of  those  privileges,  which  may 
receive  full  effect  consistently  with  the  right  of  support.  I 
will  not  refer  in  detail  to  that  passage:  it  is  in  accordance 
with  what  is  to  be  found  in  other  authorities."  Lord  Bram- 
well said:  "If  there  had  been  nothing  more  in  the  Act,  the 
Dean  and  Chapter  would  have  had  no  right  to  touch  the  sur- 
face to  get  the  minerals.  And  if  all  the  right  the  Act  gave 
them  was  to  use  such  part  of  the  surface  as  was  necessary  to 
get  the  minerals  they  would  have  no  right  in  getting  them 
to  let  down  the  surface.  In  other  words,  when  the  owner- 
ship of  the  soil  generally  and  of  the  minerals  is  severed,  the 
mineral  owner  has  no  rights  as  against  the  surface  in  getting 
the  minerals  except  what  the  instrument  of  severance  gives 
him,  and  if  it  gives  the  right  to  get  the  minerals  without 
more,  there  is  no  right  to  let  down  the  surface."  All  these 
late  decisions  emphasize  the  proposition  that  the  intent  to  be 
ascertained  is  that  the  surface  may  be  let  down — not  that  the 
coal  may  be  removed  or  that  large  powers  may  be  exercised 
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under  ground — and  occasionally  there  is  an  intimation  to  the 
effect  that  even  such  intent  is  not  enough,  and  that  ample 
compensation  for  that,  aside  from  the  consideration  recited 
in  the  deed,  must  appear  to  have  been  si)ecially  provided  for. 
Thus,  in  Bell  v.  Lave^  9  App.  Cas.,  Lord  Watson  said: 
''The  terms  of  the  reservation  to  the  Dean  and  Chapter 
of  Durham  present  a  marked  contrast  to  the  broad  and 
comprehensive  terms  of  the  clause  with  which  the  House  had 
to  deal  in  Duke  of  Buccleugh  v.  Wakejidd^  a  clause  which, 
to  use  the  words  of  Lord  Hatherly  conferred  the  'largest 
imaginable  power'  upon  the  owner  of  tlie  mines;  yet  in  that 
case  the  decision  of  the  House  was  given  in  his  favor,  not  be- 
cause the  clause  per  se  enabled  him  so  to  work  so  as  to 
cause  subsidence,  but  in  respect  that  its  powers  were  made 
subject  to  the  condition  that  those  who  worked  the  mines, 
should  make  full  compensation  for  all  injury  thereby  occa- 
sioned to  the  owners  of  the  surface.  I  concur  in  the  opinion 
expressed  by  Mellish  L.  J.  in  He^t  v.  Gill^  that  'no  one 
can  read  the  judgment  without  coming  to  the  conclusion 
that,  if  the  provision  as  to  compensation  had  not  l)een 
there,  the  House  of  Lords,  notwithstanding  the  strength  of 
the  other  words,  would  in  all  probability  have  come  to  an- 
other conclusion.'" 

That  the  grant  of  a  right  to  remove  all  tlie  coal  under  the 
land  does  not  authorize  letting  down  the  surface  was  express- 
ly and  unequivocally  decided  and  held  in  Affpden  v.  Seddm*^ 
10  Chy.  App.  397,  a  case  cited  in  the  opinion  of  the  majority 
of  this  Court.  To  show  this  no  more  is  necessary  than  a  quo- 
tation from  that  part  of  the  opinion  of  Mellish,  L.  J.  which  de- 
cides the  case,  emphasizing  the  language  that  states  this  con- 
clusion. It  reads  as  follows:  "Now,  by  the  deed,  all  minesand 
seams  of  coal,  ironstone,  and  other  minerals  are  reserved  to 
Stott^  with  full  liberty,  power,  and  authority  for  Stott  and  his 
lessees  'to  search  for,  get,  win,  take,  cart  and  carry  away  the 
same,  and  sell  or  convert  to  his  or  their  own  use  the  said  ex- 
cepted mines,  veins  and  seams  of  coal,  cannel  and  ironstone 
and  other  mines  and  minerals,  or  any  of  them,  or  any  i)art 
or  parts  thereof,  at  pleasure,  and  to  do  all  things  necessary 
for  effectuating  all  or  any  of  the  aforesaid  purposes.'  These 
words  do  certainly  appear  in  very  plai7i  teinns  to  give  pow^r 
to  the  iivmeral  owner  to  remove  any  ^;ar^  of  the  minerals  at 
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his  pleasure;  but,  nevertheless,  we  think  that  we  are  bound 
by  the  authorities  to  hold  that  these  words  are  not  by  them- 
selves sufficient  to  take  away  the  surface-owner's  right  to 
support.  If  the  sentence  had  stopped  there^  these  words  would 
he  consistent  with  the  construction  that  the  mineral  ownsr 
niay  take  away  every  part  of  the  minerals^  provided  he  can 
do  so  without  violating  the  surface-owner^ s  right  to  support^ 
hut  not  otherwise^  and  some  further  words  would  he  necessary 
to  prove  that  the  intention  of  the  parties  was  that  the  mineral 
oxDner  should  he  at  liberty  to  take  away  the  whole  or  any  part 
of  the  minerals^  not^oithstanding  he  might  thereby  let  down 
the  surface  or  any  huildings  tliereon.  Accordingly  the  re- 
spondents rely  on  the  words  which  immediately  follow  in  the 
deed  as  sufficient  for  this  purpose.  Those  words  are,  'but 
without  entering  upon  the  surface  of  the  said  premises,  or 
any  part  thereof,  so  that  compensation  in  money  be  made 
by  him  or  them  for  all  damage  that  shall  be  done  to  the  erec- 
tions on  the  said  plot  by  the  exercise  of  any  of  the  said  ex- 
cepted liberties  or  in  consequence  thereof.'  As  by  the  ex- 
press words  of  the  reservation  the  mine-owner  in  working  the 
mines  is  not  to  enter  upon  the  plot  of  land  coiweyed  hy  the 
deed^  tlie  damage  to  the  huildings  for  which  compensation,  is 
to  he  given  must  he  damage  to  the  huildings  caused  hy  the  re- 
moval of  the  minerals  reserved^  and  therefore  it  follows  that 
a  Hght  to  remove  all  the  minerals^  notwithstanding  thehuild- 
ingsahove  might  hetherehy  damaged^  was  one  of  the  liberties 
reserved  by  the  deed.  In  substance,  the  plain  meaning  of 
the  whole  resei'vation  seems  to  us  to  be  that  the  mine-owner 
is  to  be  at  liberty  to  remove  the  whole  or  any  part  of  the 
minerals  at  his  pleasure,  paying  compensation  to  the  surface- 
owner  for  any  damage  which  may  be  thereby  occasioned  to 
the  buildings  of  the  surface-owner,  which  is  equivalent  to 
saying  that  he  may  remove  the  whole  of  the  minerals,  not- 
withstanding the  buildings  may  be  thereby  damaged,  subject 
to  a  liability  to  i)ay  compensation.  We  do  not  think  there 
is  any  other  clause  in  the  deed  which  really  affects  the  ques- 
tion.'" Test  the  language  of  the  deed  in  this  case  hy  the 
opinion  in  Aspden  v.  Seddon  and  readi  the  conclusion  de- 
clared by  the  decision  of  this  Court  in  tliis  case!  It  is  an  ut- 
ter impossibility.  Aspden  v.  Stddon  reiterates  in  plain 
terms,  the  following  declaration  of  Baron  Park  in  llarri^^  v. 
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Ryding^  the  first  reported  case:  "I  do  not  mean  to  say  that 
all  the  coal  does  not  belong  to  the  defendants,  but  that  they 
cannot  get  it  without  leaving  sufficient  support." 

Strange  as  it  may  seem,  Aspdeti  v.  Seddon  is  cited  by  Mr, 
MacSwinney,  339,  for  the  proposition,  quoted  in  the  majori- 
ty opinion,  to  the  effect  that  the  later  English  cases  construe 
mining  deeds  and  leases  in  a  manner  different  from  the  "cu- 
rious mode"  adopted  in  the  earlier  ones.  The  decision  was 
an  absolute  necessity  arising  from  the  terms  of  the  deed.  In 
no  other  possible  way  could  they  be  made  effective.  The  com- 
pensation clause  could  not  be  referred  to  surface  workings, 
for  none  were  authorized.  Hence,  damage  to  the  surface 
from  workings  underneath  was  the  only  damage  that  could 
result,  or  be  compensated.  The  rule  of  presumption  against 
an  intention  to  part  with  the  right  of  support,  asserted  in  the 
early  cases,  was  allowed  to  stand  in  that  case  until  overcome 
by  the  absolute  necessity  of  making  it  yield  in  order  to  give 
effect  to  plain  terms  used  in  the  deed,  utterly  irreconcilable 
with  any  other  construction,  so  far  as  the  court  could  then 
see.  And,  moreover,  whether  Aspden  v.  Seddon  is  good  law 
in  England  today  may  well  be  doubted,  in  view  of  the  opin- 
ion of  Lord  Davey  in  Ifeiv  Shaj'lst&ri'  <&c.  Co.  v.  Earl  of 
Westmorland^  decided  in  1900,  concurred  in  by  Lords  Bramp- 
ton and  Robertson,  which,  in  part,  reads  as  follows:  "Speak- 
ing for  myself,  I  cannot  see  why  a  covenant  providing  a  ^x- 
ticular  measure  or  mode  of  obtaining  compensation  is  in  anj' 
way  inconsistent  with  the  existence  of  an  obligation  not  to 
let  down  the  surface,  even  though  that  covenant  extends  be- 
yond the  surface  and  is  applicable  also,  or  even  exclusively, 
to  underground  operations.  The  use  of  the  words  'by  rea- 
son of  the  exercise  of  the  powers'  does  not  seem  to  me  to  car- 
ry it  any  further,  because  it  may  apply  to  any  incidental  in- 
jury done — whether  accidentally  or  wilfully  makes  no  differ- 
ence— whilst  exercising  the  powers.  It  does  not  seem  to  me 
to  give  a  license  to  do  the  injury,  if  you  say  that  a  person 
shall  pay  compensation  if  he  does  it.  A  covenant  to  pay 
compensation  for  doing  a  thing  which  you  are  prohibited 
from  doing  is  in  no  way  contrary  to  or  inconsistent  with  the 
continuance  of  the  obligation  not  to  do  it.  Indeed,  one 
may  go  further  and  say  that,  if  the  thing  nothwithstanding 
the  prohibition  is  done,  there  is  no  other  means  by  which  you 
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can  obtain  a  remedy  for  what  is  past  (an  injunction,  of  course, 
will  not  extend  to  the  past)  except  by  provision  for  payment 
of  compensation.  Therefore,  I  do  not  accede  to  the  ar- 
gument that  the  existence  of  a  covenant  for  payment  of 
compensation  for  letting  down  the  surface  is,  whether  it  ap- 
plies wholly  or  partially  to  underground  operations  or  not, 
in  any  way  inconsistent  with  the  continuance  of  the  common 
law  obligation."  Lord  Davey's  views  were  approved  in  Bish- 
op Auckland  &c.  Society  \.  Butterknowle  Sc.  Co.,  decided 
in  1904,  and  elaborated  upon  by  Vaughan  Williams,  L.  J.,  as 
follows:  "Be  this  how  it  may,  it  seems  to  me  that  the  finding 
of  Lord  Esher  that  the  only  damage  which  could  be  done  by 
the  underground  working  would  be  by  causing  a  subsidence 
of  the  surface  does  not  bind  us  today,  because  it  is  a  finding 
of  fact  in  a  particular  case  arrived  at  by  consideration  of  the 
words  of  a  particular  instrument  which  had  to  be  construed 
in  that  case,  and  is  not  a  judgment  laying  down  a  canon  of 
construction.  I  can  conceive  myself  injuries  which  might  be 
caused  by  underground  working  other  than  'letting  down  the 
surface,'  It  seems  to  me  that  underground  working  might 
aflfect  the  springs  and  streams  and  wells  on  the  surface,  and  I 
am  not  sure  that  underground  working  might  not  affect  the 
surface  or  the  buildings  on  the  surface  by  vibration,  without 
actually  letting  the  surface  down." 

MacSwinney  on  Mines  was  published  in  1884,  since  which 
time  some  very  important  cases  have  been  decided,  and  the 
tendency  has  been  strongly  in  the  direction  of  the  rigidity  of 
the  presumption  in  favor  of  the  retention  of  support.  Mac- 
Swinney's  first  and  second  rules,  quoted  by  Judge  Cox,  are 
mere  general  conclusions,  for  which  no  particular  authority 
is  cited  by  him.  The  third  undertakes  to  set  out  specific 
rules,  founded  upon  authority,  saying:  "Where  the  mine 
owner  is  relieved  from  liability  for  damage,  the  surface  own- 
er may  often  be  presumed  to  have  been  compensated  by  an- 
ticipation." He  deduced  this  rule  from  ^o?/?5(?^A«m  V.  Wil- 
son,,  cited,  Richards  v.  IIarpet\  L.  R.  1  Exch.  199,  Williains 
V.  BagTwXl^  15  W.  R.  272,  Buchanan  v.  Andrew,  L.  R.  2 
Sc.  &  D.  286,  and  BensAeld  d;c.  Board  v.  Consett  Co..  In 
the  first,  the  clause  of  release  exonerated  from  liability  *'to 
any  action  or  actions  for  damage  on  account  of  working  and 
getting  the  said  mines,  for  or  by  reason  that  the  surface  of 
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the  lands  aforesaid  may  he  rendered  un^iveyi  mid  less  commo- 
dious to  the  occupiers  thereof^  hy  sinking  in  liollmcs  or  being 
otherwise  defaced  and  injured  where  such  mines  shall  be 
worked."  Moreover,  the  award,  under  which  the  plaintiff 
took  his  title,  contained  the  following  recital:  *'The  said  sev- 
eral proprietors,  parties  to  these  presents  and  interested  in 
the  disposal  of  lands  and  mines  under  the  circumstances 
aforesaid,  having  agreed  with  each  other  and  l^eing  willing 
and  desirpus  to  accept  their  respective  allotments  in  their 
several  situations  hereinbefore  declared,  subject  nevertheless 
to  any  inconvenience  or  incumbrance  which  may  arise  from 
the  cause  aforesaid."  Injury  to  the  surface  resulted  necessa- 
rily from  giving  effect  to  these  provisions.  In  no  other  way 
could  they  have  had  any  effect,  as  the  court  then  believed. 
There  was  nothing  else  to  which  they  could  refer,  and  they 
extended  to,  and  expressly  mentioned,  the  surface  and  injury 
thereto.  Nothing  was  left  to  presumption.  The  second  case 
went  off  on  an  entirely  different  point,  the  deed  relied  upon 
never  having  been  recorded  and  the  surface  owner  having 
neither  actual  nor  constructive  notice  of  the  right  claimed  by 
the  mine  owner.  Williams  v.  Bagnall  was  like  Aspden  v. 
Seddon^  except  in  one  particular.  There  was  in  it  a  clause 
releasing  from  liability  instead  of  one  providing  for  compen- 
sation. The  deed  allowed  nothing  to  be  done  on  the  surface. 
Hence,  the  injury  contemplated  by  the  release  was  necessari- 
ly injury  from  underground  working — subsidence.  It  was  a 
case  of  necessary  implication, — of  letting  down  the  surface 
or  rejecting  part  of  the  deed, — because  it  could  not  mean  any- 
thing else.  The  nature  of  Buchanan  v.  Andrew  and  the 
grounds  of  the  decision  are  best  stated  in  the  following  lan- 
guage of  Lord  Chancellor  Hatherly,  taken  from  his  opinion, 
delivered  in  the  House  of  Ijords:  "Your  Lordships  will  see 
that  this  express  agreement  to  exclude  claims  for  damage  is 
not  confined  to  some  particular  description  of  damage,  but  it 
extends  to  any  damage,  the  words  being  'and  shall  not  be  lia- 
l)lc  for  any  damage.'  Secondly,  the  feu  contract  particular- 
ly takes  notice  of  the  })uildings,  and  of  the  liability  of  thtfc>e 
))uildings  to  damage  through  the  workings;  and  it  says  that 
the  Superior  shall  not  be  liable  for  any  damage  which  may 
happen  to  any  Iniildings  then  upon  the  property,  or  after- 
wards to  he  there.  The  im])ortance  of  that  reference  tobniM- 
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ings  will  be  seen  presently,  when  we  come  to  the  latter  part 
of  the  deed  which  relates  to  that  particular  subject.  Thirdly, 
the  feu  contract  takes  notice  of  the  modes  of  working  by 
which  such  damage  may  happen,  and  puts  foremost  'long 
wall  workings,' — a  remarkable  thing;  because  that  was  not 
the  mode  of  working  actually  in  use,  or  which  ever  had  been 
in  use  there;  and  it  was  a  mode  of  working  which  would 
completely  extract,  if  it  were  followed,  thfe  whole  of  the  coal 
without  leaving  any  support  whatever,  except  such  limited 
supports  as  might  arise  by  rubbish  left  in  the  mine,  and 
which,  according  to  the  evidence  relating  to  this  mine,  would 
have  been  clearly  insufficient  to  prevent  damage  by  subsi- 
dence.     I  ought  further  to  remark  that  the  feu  contract  no- 
tices two  kinds  of  damage:  the  one  direct  damage  by  the 
working  of  the  seams  remaining  to  be  worked;  and  the  other 
what  I  may  describe  as  indirect  damage  by  the  subsiding  of 
the  wastes  in  the  two  seams  already  worked,  in  consequence 
of  those  excavations.      The  feu  contract  deals  with  the  dam- 
age arising  from  the  loss  of  lateral  support  occasioned  by 
working  in  the  neighborhood,  as  well  as  with  the  damage 
arising  from  the  loss  of  support  occasioned  by  workings  im- 
mediately under  the  surface  in  question.     Can  anything  pos- 
sibly be  more  clear,  than  that  the  intention  of  the  parties  on 
both  sides  was  that  the  Superior  was  to  have  the  unrestrain- 
ed right  of  taking  out  the  whole  and  every  part  of  the  re- 
served minerals,  the  whole  risk  of  any  consequent  damage 
being  undertaken  and  to  be  sustained  by  the  feuar?"    The 
deed     provided    for    "  Long- wall  "    working.       By     that 
method,  all  pillars  were  withdrawn  and  the  surface  let  down. 
It  released  the  mine  owner  from  all  damage  of  every  kind, 
occasioned  by  the  workings.    This  is  another  clear  case  of 
absolute  necessity  resulting  from  express  terms  relating  di- 
rectly to  the  surface  and  injury  thereto  by  subsidence.  Bens- 
-field  <&c.  Board  v.  Conaett  Co.  was  a  case  of  injury  to  a  pub- 
lic highway,  established  pursuant  to  a  local  Inclosure  Act, 
by  which  a  commons  was  enclosed  and  partitioned,  and  the 
mine  owner  released  from  liability  for  damages  to  the  surface. 
The  court  refused  to  apply  to  the  public  the  rules  governing 
the  rights  of  individuals,  saying  it  could  not  have  been  in- 
tended, that  an  Act,  which  appointed  a  public  road,  should, 
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at  the  same  time,  legalize  a  public  nuisance  by  injuring  the 
road.  So  the  principle  of  that  case  has  no  application  here. 
It  will  be  observed  that  MacSwinney  does  not  say  a  re- 
lease of  liability  will  always,  and  of  itself,  sufficiently  evi- 
dence intent  to  part  with  the  right  of  support.  He  would 
not  be  justiJBed,  by  the  authorities  he  cites  or  any  others,  in 
intimating  that  it  will  ever  do  so.  The  cases  just  analyzed 
show  that  the  liability  for  which  the  release  is  provided  must 
affirmatively  appear  to  be  liability  for  damages  resulting  from 
letting  down  the  surface.  Not  one  of  them  stops  short  of  the 
disclosure  of  such  intent  by  express  words  or  necessary  im- 
plicatiop.  They  are  no  authority  for  the  proposition  that  a 
general  release  from  liability  for  damages,  and  nothing  more, 
will  exonerate  the  mine  owner  from  the  consequence  of  sul> 
sidence,  occasioned  by  him.  Some  later  cases,  illustratiiig 
the  effect  of  such  a  clause,  not  only  fail  to  carry  it  so  far, 
but  show  that  it  stops  short  of  that.  In  Cansett  WaterworA-* 
Co.  V.  Bitsm,  22  Q.  B.  D.  L.  R.  31,  decided  in  1889,  the 
Tnclosure  Act  under  which  it  arose  provided  that  the  lord  of 
the  manor  should  enjoy  all  mines  and  minerals  as  fully  and 
freely  as  if  the  act  had  not  passed,  without  paying  damages 
or  making  satisfaction  for  so  doing,  &c.:  and,  further  pro- 
vided that  the  annual  rental  of  500  acres  (out  of  about  20,000) 
should  be  set  a  part  to  provide  for  the  compensation  to  which 
the  allottees  of  the  surface  might  thereafter  be  entitled,  any 
deficiency  to  be  made  up  by  means  of  a  rate  levied  upon  the 
allottees.  The  Court  of  Queen's  Bench  held  the  lord  answer- 
able for  letting  down  the  surface,  notwithstanding  the  pro- 
vision for  compensation;  but  the  decision  was  reversed  by  the 
Court  of  Appeals.  Commenting  on  the  decision  of  the  Court 
of  Appeals  in  the  Consett  Case,  Vaughan  Williams,  L.  rf . 
said,  in  1904,  in  Bishop  Auckland  <&c.  Society  v.  Butter- 
Tc/nowle  &c.  Cor,  "It  is  argued  that  this  Court  is  bound  by 
reason  of  its  own  earlier  decision,on  the  Consett  Case  to  hold 
that  the  necessary  effect  of  a  compensation  clause,  coupled 
with  the  words  'without  making  or  paying  any  satisfaction 
for  so  doing,'  if  it  extends  to  working^under  the  surface,  is 
to  give  the  mine  owner  a  right  to  let  down  the  surface.  But  it 
seems  to  me  that  all  that  the  Court  of  Appeal  were  doing  in  the 
C<yn8ett  Case  was  to  construe  those  words  in  that  case,  and 
that  we  are  not  bound  to  put  the  same  construction  in  ttiis 
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case  if  we  find  matters  in  the  presentstatutory  contract  which 
were  not  present  in  the  Consett  Case  sroing  to  negative  the  in- 
tention to  give  the  lord  a  right  to  let  down  the  surface.  Be- 
fore calling  attention  to  these  differences,  I  would  like  to  call 
attention  to  the  fact  that  Lord  Esher,  at  all  events,  gave  his 
judgment  upon  the  basis  that  the  presence  of  a  compensation 
clause  takes  away  the  fetter  put  upon  the  courts  as  to  con- 
struing 'large  words,'  according  to  their  ordinary  effect.  I 
do  not  think  that  this  view  is  in  accordance  with  the  decis- 
ions in  the  House  of  Lords.  It  may  be  that  the  presence  of 
a  'compensation  clause,'  especially  where  the  compensation 
is  to  come  from  others  than  those  who  do  the  act  for  which 
comi)ensation  is  to  be  made,  is  a  matter  to  which  considera- 
ble weight  ought  to  be  given  on  a  question  of  construction, 
but  I  cannot  think  that  there  is  no  fetter  on  construction  left. 
The  presumption  in  favor  of  the  common  law  right  of  sup- 
port should  still  prevent  the  Court  from  construing  'large 
words'  as  freely  as  if  no  such  presumption  existed.  Now  the 
words  of  the  compensation  clause  in  the  present  Act  are  as 
follows:  (His  Lordship  read  the  clause,  and  continued: — )  It 
appears,  therefore,  that  any  person  who  suffers  damage  in 
his  allotment  by  the  'searching  for,  winning,  and  working  of 
the  mines  and  quarries  therein,'  or  by  the  laying  or  repair- 
ing of  wagon-ways,  and  a  number  of  other  matters  (the  dam- 
ages resulting  from  which  last-mentioned  causes  would  be  ob- 
viously small),  is  to  complain  to  one  or  more  justices,  who 
are  to  inquire  into  the  compensation  in  a  summary  way  and 
to  finally  settle  and  determine  the  damages  sustained  by  such 
person,  which  damages  are  to  be  borne  by  the  occupiers  of 
the  several  allotments  ratably  in  proportions  to  be'  fixed  by 
the  justices,  with  a  liability  to  distress  in  default  of  payment. 
It  will  be  observed  that  the  damages  from  whatever  cause  are 
to  be  paid  by  the  occupiers,  not  by  the  owners  and  proprie- 
tors of  the  allotments,  who  are  mentioned  a  few  lines  later, 
and  that  the  summary  inquiry  before  the  justices  to  finally 
settle  the  damages  recoverable  from  the  occupiers  by  distress 
seem  very  unsuitable  to  the  fixing  of  large  damages,  but  suit- 
able rather  to  the  recovery  of  small  damages.  Compare  s. 
48  of  the  Consett  Act.  It  is  true  you  find  the  same  colloca- 
tion of  damages  from  various  causes,  but  these  damages  are 
-to  be  paid  primarily,  not  by  the  occupants,  but  from  a  fund 
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resulting  from  the  rents  of  lands  allotted  to  justices  as  trus- 
tees for  the  very  purpose  of  providing  compensation  to  per- 
sons injured  by  the  working  of  the  mines.  It  is  true  that 
there  is  in  s.  49  a  provision  that  if  the  fund  formed  by  the 
clear  rents  and  profits  is  deficient,  the  deficiency  may  be  re- 
covered from  the  owners  or  occupiers  of  all  the  several  al- 
lotments ratably  in  proportion  to  value,  and  may  be  recov- 
ered by  distress,  but  it  is  provided  'that  every  occupier  or 
tenant  who  shall  have  paid  such  damages  as  aforesaid  shall 
and  may  deduct  and  retain  out  of  his  or  her  rent  or  rents  so 
much  money  as  he  or  she  shall  so  pay.'  I  am  not  saying  that 
mere  inadequacy  of  the  statutory  compensation  would  justify 
a  limitation  of  the  'large  words'  of  definition  of  damages,  but 
I  think  that  the  consideration  of  the  class  of  persons  on  whom 
the  liability  to  pay  the  compensation  is  thrown  may  make  it 
right  to  put  a  narrow  meaning  on  the  words  defining  the  dam- 
ages for  which  compensation  is  to  be  given.  With  regard  to 
the  Conceit  Case  itself,  I  am  not  sure  that  it  is  consistent 
with  the  observations  of  Lord  Davey  in  ^ew  Sharlston  Col' 
lieries  Co.  v.  JSarl  of  Westmorland^  to  which  I  have  alre^y 
called  attention.  It  clearly  would  not  be  consistent  with 
those  observations  but  for  the  dijfferences  in  the  sources  from 
which  the  compensation  is  to  be  paid.  It  may  be,  however, 
that  Lord  Davey's  observations  as  to  the  payment  of  com- 
pensation, rather  importing  that  the  thing  the  doing  of  which 
is  to  be  compensated  for  is  wrong  than  that  it  is  right,  only 
apply  where  the  compensation  is  paid  by  the  person  doing 
that  act"  In  the  same  case,  Romer,  L.  J.  commented  on  the 
Consett  Case  as  follows:  "But  then  come  the  words:  *And 
that  without  making  or  paying  any  satisfaction  for  so  doing.' 
And  it  is  with  reference  to  somewhat  similar  (though  not 
identical)  words  in  the  Act  considered  in  Consett  Waterworks 
Co.  V.  Ritson  that  some  of  the  passages  in  the  judgments  oc- 
cur which  have  occasioned  me  difficulty  in  the  present  case. 
I  am  bound  to  say  that  I  cannot  fully  follow  or  appreciate 
the  force  of  some  of  the  observations  in  the  passages  in  ques- 
tion. I  cannot  myself  see  why  the  words  in  question  are  not 
quite  consistent  with  the  surface  owners  having  the  right  of 
support.  The  expression  without  making  or  paying  any  sat- 
isfaction 'for  so  doing'  means  to  my  mind,  after  I  find  that 
'so  doing'  means  doing  something  not  involving  the  right  to 
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let  down  the  surface,  merely  not  making  or  paying  any  sat- 
isfaction for  doing  any  of  the  acts  authorized  or  enumerated, 
and  is  not  dealing  with  or  considering  the  act  of  letting  down 
the  surface.  At  any  rate,  that  is  the  conclusion  I  come  to  in 
the  present  case, notwithstanding  what  was  said  in  the  Cbn- 
^ett  Watenvo7'ks  Co.  v.  Ritson.  That  being  so,  all  that  re- 
mains for  me  to  consider  is  the  compensation  clause.  Again 
there  are,  I  admit,  some  passages  in  the  judgments  in  the 
Consett  Watet'wcyf'kfi  Co.  v.  liitmyi  with  reference  to  the  com- 
pensation clause  there  considered  which  have  caused  me  con- 
siderable difficulty,  for  those  judgments  are  of  the  Court  of 
Appeal,  and  would  or  might  bind  me  if  the  compensation 
clause  there  had  been  identical  with  that  in  the  present  case. 
But  the  two  clauses  are  not  identical.  I  need  not  enumerate 
the  differences.  Some  of  them  have  been  already  referred  to 
by  the  Lord  Justice  in  his  judgment  just  delivered.  And  all 
I  need  say  is,  after  a  careful  consideration  of  the  compensa- 
tion clause  in  the  present  case,  that  the  Legislature  has  not 
made  it  clear  that  it  was  contemplating  compensation  for  dam- 
age arising  from  letting  down  the  surface.  The  words: 
'searching  for,  winning,  and  working  the  mines  and  quarries 
within  and  under  their  respective  allotments'  are  quite  gen- 
eral, and  1  cannot  gather  from  the  use  of  the  word  'working' 
(a  very  general  word  and  of  large  import),  even  coupling  it 
expressly  with  the  word  'under'  the  allotments,  that  the  Leg- 
islature must  have  contemplated  damage  arising  from  letting 
down  the  surface.  And  this  view  is  fortified  by  the  provis- 
ion that  the  persons  who  have  to  pay  the  compensation  are 
only  the  'occupiers'  of  the  allotments,  and  moreover  occu- 
piers excluding  the  occupier  of  the  allotment  damaged." 
These  two  cases  show  conclusively  that  a  mere  general  release 
is  not  enough  to  authorize  the  letting  down  of  the  surface, 
l>ecause  it  stops  short  of  the  expression  of  any  intent  to  al- 
low the  surface  to  be  affected  in  that  way.  Another  case,  il- 
lustrating and  accentuating  this  view  is  Belt  v.  Earl  of  Dud- 
ley, L.  R.  1  Chy.  D.  1,  decided  in  1894.  The  Inclosure  Act 
under  which  it  arose  released  from  liability  and  provided  for 
compensation  for  "great  damage''  to  which  the  lord  of  the 
manor  was  himself  obliged  to  contribute. 

I  have  quoted  enough  from  the  decisions  to  demonstrate 
that  a  compensation  clause  alone  is  not  sufficient  to  show  in- 
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tent  to  relinquish  the  support,  Davis  v.  Trehame^  even 
though  it  expressly  relate  to  under^ound  workings,  Nexp 
Sharhton  c&c.  Co.  v.  Butterknmole  <&c.  Co.  Such  a  clause 
and  a  release  from  liability  both  failed  in  the  Bishop  Au^ck- 
l<md  Case. 

From  the  foregoing  review  of  the  English  decisions,  the 
following  conclusions  are  inevitable:  First.  Neither  the 
principles  of  estoppel,  nor  those  of  mere  license,  govern  in 
the  construction  of  a  lease,  deed  or  statute  to  determine 
whether  the  right  of  subjacent  support  is  thereby  relinquished. 
A  provision  in  an  instrument,  to  have  such  effect,  must  be  a 
grant  of  a  right  in  the  surface  or  an  equivalent  assurance. 
Second.  Such  provision  must,  in  express  terms,  in  some 
form,  relate  to,  and  permit  injury  of,  the  surface  by  subsi- 
dence, occasioned  by  underground  workings.  Third.  The 
express  grant  of  a  right  to  remove  all  the  coal,  without  an 
express  release  of  liability  for  consequent  damages,  resulting 
from  subsidence,  or  a  provision  for  compensating  for  such 
damages,  is  not  sufficient.  Aspden  v.  Seddon;  WilliamJi  v. 
Bagnall;  Darls  v.  Trehanie;  Harris  v.  Ryding.  Fourth. 
The  consideration  recited  in  a  deed,  conveying  minerals,  will 
never  be  presumed  to  include  compensation  for  loss  of  the 
right  of  support,  in  the  absence  of  an  express  release  from 
liability  for  damages,  resulting  to  the  surface  from  subsidence, 
occasioned  by  the  working  of  the  mines.  Fifth.  The  right 
of  support  passes,  not  by  implication,  but  only  by  express 
grantor  an  equivalent  assurance;  but  intent  to  pass  it  may  be 
disclosed  by  necessary  implication,  arising  from  express  lan- 
guage, relating  to  the  surface  or  right  of  support.  Tlie 
clause  in  the  deed  under  consideration  here,  relied  upon  as 
passing  the  right  of  support,  wholly  fails  to  comply  with 
these  conditions  and  requirements.  I  think  I  matle  it  clear 
in  my  former  opinion  that  that  clause  has  another  purpose 
and  stated  what  its  office  is.  No  attempt  to  get  rid  of  that 
exposition  of  its  purpose  has  been  made;  and  I,  therefore, 
consider  it  unnecessary  to  say  anything  more  on  that  branch 
of  the  subject,  except  that  the  cases  herein  reviewed  over- 
whelmingly sustain  the  proposition  that  it  must  be  subordi- 
nated to  the  general  intent  shown  by  the  deed,  whenever  that 
can  be  done.     I  have  plainly  demonstrated  how  it  can  be  done. 

But  it  is  said  this  doctrine  leads  to  an  absurdit^%  for  condi- 
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tions  may  be  such  as  to  require  the  whole  of  the  coal  to  be 
left  for  the  support  of  the  surface.  In  one  or  two  cases  I 
have  examined,  the  court  has  ventured  to  say  that,  if  the  deed 
conferred  no  right  to  disturb  the  surface,  and  none  of  the 
coal  could  be  taken  out  without  letting  down  the  surface, 
then  it  must  all  be  left;  but  it  is  a  mere  dictum.  The  cases 
in  which  the  statement  has  been  made  presented  no  such 
question  for  decision.  This  hypothesis  puts  an  extreme  case, 
such  as  is  not  likely  ever  to  be  found  in  this  State,  and  occurs 
i-arely,  if  ever,  elsewhere.  General  rules  and  laws  are 
neither  founded  upon,  nor  controlled  by,  such  exceptional 
conditions.  The  law  assumes  that  contracting  parties  will 
be  govei-ncd  by  reason,  common-sense  and  their  knowledge  of 
conditions.  If  the  coal  lies  under  a  thin  stratum  of  earth, 
such  as  must  come  down  on  removal  of  any  of  the  coal,  this 
condition  is  apparent,  and  it  is  not  to  be  assumed  that  a  man 
would  do  the  idiotic  act  of  buying  the  coal  without  taking,  in 
his  deed,  an  express  grant  of  the  right  to  let  down  the  sur- 
face in  taking  it  out.  He  is  presumed  to  know  the  conditions, 
when  apparent,  as  well  as  the  law.  He  is  bound  to 
know  both,  and  if  he.  puts  himself  in  a  helpless  condition  by 
his  own  contract,  with  knowledge  both  of  the  facts  and  the 
law,  it  is  l)eyond  the  power  of  any  court  to  extricate  him. 
Hence,  the  effort  to  break  down  the  well  established  law,  by 
the  process  red  net  lo  ad  ahxurdum^  runs  counter  to  the  law 
itself,  and  so  fails.  There  is  ope  case,  however,  which,  as 
applied  to  china  clay,  expressly  holds  that  the  owner,  not 
having  the  right  to  disturb  the  surface  in  obtaining  the  min- 
erals, was  bound  to  leave  every  bit  of  it,  for  the  reason  that 
none  of  it  could  be  removed  without  tearing  up,  and  disturb- 
ing, the  surface.  That  case  is  Ilext  v.  GUI,,  L.  R.  7  Chy. 
App.  699.  The  Duke  of  Cornyall  had  granted  the  surface, 
reserving  to  himself  "all  mines  and  minerals  within  and  un- 
der the  premises  with  full  and  free  liberty  of  ingress,  egress 
and  regress,  to  dig  and  search  for,  and  take,  use,  and  work 
said  excepted  mines  and  minerals.-'  It  was  admitted  in  the 
case  that  china  clay  could  not  be  gotten  without  totally  de- 
stroying the  surface.  A  bill,  by  the  owner  of  the  surface  to 
restrain  the  owner  of  the  minerals  from  taking  china  clay, 
having  been  dismissed  by  the  Vice-(Jhancellor  on  the  ground 
that  the  reservation  included  china  clay  with  the  power  to  get 


600  Griffin  v.  Coal  Co.  [59 

it,  the  court  of  appeals  held  "that  the  china  clay  was  included 
in  the  reservations,  but  that  the  surface-owner  was  entitled 
to  an  injunction  to  restrain  the  owner  of  the  minerals  from 
getting  it  in  such  a  way  as  to  destroy  or  seriously  injure  the 
surface."  This  prevented  the  mining  of  any  china  clay  at 
all  Eext  V.  GUI  has  been  cited  with  approval  as  a  leading  case 
from  the  date  of  the  decision,  1872,  down  tq  the  present 
time.  Moreover,  it  post  dates  the  decision  of  R(nobotham  v. 
Wilso7i  in  which  the  new  view  as  to  the  nature  of  the  right 
of  support  was  settled.  That  case  is  cited  in  the  opinion. 
Another  case  somewhat  similar  is  Bell  v.  Wilson^  L.  IL  1 
Chy.  App.  303,  in  which  it  was  held  that  a  deed  conveying 
all  mines  and  minerals,  but  giving  no  right  to  let  down  or  de- 
stroy the  surface,  included  freestone,  but  did  not  authorize  the 
working  of  an  open  quarry  on  the  surface,  and  that  whatever 
freestone  should  be  taken  must  be  obtained  by  means  of  un- 
derground (luarries  without  disturbing  the  surface.  Viewed 
in  the  light  of  the  nature  of  their  respective  subjects-matter 
and  the  conditions  and  circumstances,  these  two  decisions 
show  that  the  application  of  this  law,  in  its  alleged  absurd 
aspect,  operated  justly,  according  to  each  party  what  the  deed, 
upon  a  fair  and  reasonable  construction,  gave  him  and  noth- 
ing more.  In  either  case,  to  have  allowed  the  mine  owner  to  do 
what  he  had  undertaken,  would  have  deprived  the  other  party 
of  practically  everything  that  the  deed  purported  to  vest  in 
him.  It  would  have  left  him  with  the  legal  title  to  a  worth- 
less thing,  a  surface  which  could  not  be  bene6cially  used,  and 
that  on  a  bald  and  obviously  false  presumption  that  he 
had  been  compensated  for  conveying  away  in  substance,  but 
not  technically,  what,  by  the  tenor  and  effect  of  the  deed,  he 
appeared  to  hold.  Such  is  the  operation  of  the  deed  now 
under  consideration  under  the  construction  which  this  Court 
gives  it.  Griffin  is  deprived  of  the  surface  as  well  as  the 
coal,  notwithstanding  the  fact  that  he  took  the  strongest  pos- 
sible measure  for  retaining  it,  by  not  referring  to  it  in  his 
deed  in  any  way,  except  by  giving  certain  specific  and  clearb' 
defined  rights  and  privileges  in  and  upon  it.  As  owner  of 
the  whole  tract,  he  undoubtedly  had  title  to  the  surface.  By 
not,  in  any  way,  granting  the  surface,  he  felt  that  he  must 
have  retained  it.  I  think  he  did.  This  decision  admits  that 
he  did,  but  it  nevertheless  destroys  that  surface  in  his  hands 
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and  entertains  and  enforces  the  intolerable  presumption  that 
he  has  been  paid  for  allowing  this  to  be  done.  Search  will 
be  made  in  vain  for  any  other  decision  in  which  such  a  pre- 
sumption was  allowed,  under  a  deed,  lease  or  legislative  act, 
(and  as  to  all  of  them  the  same  principles  and  rules  of  con- 
struction now  apply.  Bishop  Auckl<ind  cdc.  Society  v.  But- 
terknowle  Co.  1904),  which  did  not  contain  an  express  release 
from  liability  for  damages,  and,  moreover,  for  damages  for 
letting  down  the  surface.  The  Court  had  to  be  able  to  see 
plainly  that  the  damages  contemplated  by  the  release  were 
that  kind  of  damages.  Where  the  instrument  did  not  con- 
tain such  clause  of  release,  a  provision  for  compensation  had 
to  aflBrmatively  appear  in  the  deed.  In  cases  involving  leases, 
the  royalties  stipulated  for  were  sometimes  treated  as  such 
provisions. 

The  decision  in  this  case  says  the  deed  grants  the  right  to 
remove  all  the  coal,  and  that  this  grant  incidentally  carries 
with  it  the  right  to  do  all  things  which  may  be  incidental  to 
the  exercise  of  that  power,  and  tlierefore  includes  a  grant  of 
a  right  in  the  surface.  I  think  I  have  effectually  shown  that 
the  law  does  not  warrant  any  such  construction.  For  this 
purpose,  I  have  adverted  to  general  legal  principles.  But, 
on  this  very  i)oint,  I  have  a  decision  which  distinctly  and  em- 
phatically sustains  my  position,  and  decides  that  the  title  to 
land,  or  an  easement  in  land,  does  not  pass,  as  an  incident  to 
the  grant  of  a  right  merely  to  do  an  act.  An  Act  of  George 
II  authorized  certain  persons  to  convert  an  existing  brook 
into  a  navigable  stream,  and  to  maintain  such  navigation  and 
to  make  such  new  cuts  and  canals  as  might  be  required  for 
the  pui-pose,  paying  compensation  by  annual  rent  or  a  pay- 
ment in  gross  to  any  land  owner  for  user  of  or  damage  to 
his  land  in  carrying  on  or  maintaining  the  said  navigation, 
and  to  charge  tolls  for  the  user  by  the  public  of  the  said 
brook,  cuts  and  canals.  There  was  no  express  powder  given 
to  purchase  lands,  and  there  was  no  reference  to  mines  or 
minerals,  nor  any  express  provision  for  their  purchase.  The 
brook  was  converted  into  a  canal.  Many  years  afterwards 
the  owners  of  the  coal  under  the  canal  worked  so  as  to  cause 
a  subsidence,  and  the  canal  owners  sought  an  injunction  to 
prevent  them  from  injuring  or  destroying  the  canal  by  mining 
the  coal.     The  court  held  "that  the  Act  of  George  II  was  to  be 
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read  as  equlralefit  to  a  grant  hy  the  owners  of  land  over 
which  the  canal  passed  of  a  mere  right  to  make  and  maintain 
the  canal  as  a  waterway,  and  not  to  a  grant  of  the  surface 
Jund;  and  that  a  grant  of  such  a  right  did  not  carry  icith 
itj  as  a  necessary  i7icide7it^  a  right  of  svpport  so  as  to  prei^nt 
the  landmoners  from  tcorking  th<iir  adjacent  mines.'*^  It  was 
merely  the  grant  of  the  use  of  a  stream,  a  right  to  do  certain 
acts,  stopping  short  of  the  use  of  any  express  words,  giving* 
or  purporting  to  give,  any  interest  in  the  land. 
.  Having  thus  satisfied  myself  of  the  cori'ectness  of  the  po- 
sition I  have  taken  in  this  case,  I  wish  slightly  to  qualify  one 
proposition  asserted  in  my  former  opinion.  It  is  there  said 
or  intimated  that  a  covenant  not  to  sue,  running  with  the 
land,  might  be  the  equivalent  of  a  grant  of  a  right  to  disturb 
the  surface.  That  depends  upon  its  terms.  A  covenant  not 
to  sue  for  removing  the  coal  or  all  the  coal  would  not  nm 
with  the  land.  A  covenant  not  to  sue  for  damages  to  the 
surface  by  subsidence,  resulting  from  removing  coal  or  work- 
ing the  mine,  might  be  sufficient.  Whatever  the  form,  there 
must  be  express  words  in  the  instrument  from  which  the  in- 
tent to  allow  the  surface  to  be  let  down  can  be  ascertained. 
It  canrtot  be  put  in  as  a  mere  presumption,  nor  can  any  pre- 
sumption against  the  right  of  support  be  indulged.  Every 
reasonable  presumption  and  intendment  in  its  favor  must  l>e 
recognized,  if  the  law  is  to  be  applied  in  accordance  with  the 
latest  and  most  authoritative  expositions  thereof. 

In  order  to  show  the  relevancy  of  some  portions  of  the 
foregoing  opinion  and  of  my  original  dissenting  opinion,  il 
becomes  necessary  for  me  to  call  attention  here  to  changes 
that  liave  been  made,  on  the  rehearing,  in  the  opinion  origi- 
nally filed  by  the  majority  of  the  Court  on  the  decision  of 
the  case. 

After  the  question,  ''Why  should  a  different  rule  prevail 
when  a  contract  is  for  the  sale  of  mineral  below  the  surface?" 
found  in  that  part  of  Judge  Mason's  opinion  which  was 
adopted  in  the  opinion  of  Judgk  McWhorter,  the  following 
language  was,  on  the  petition  for  rehearing,  stricken  out  of 
the  part  originally  quoted  and  adopted: 

"None  are  suggested  by  counsel,  except  that  the  courts  of 
England  have  established  a  differed  rule,  and  many  of  the 
American  courts  have  followed  these  decisions.     While  these 
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decisions  do  not  have  the  force  of  law  in  this  State,  yet  they 
are  of  such  character  as  to  deserve  the  careful  consideration 
of  the  courts.  They  are  persuasive  but  are  not  conclusive  ar- 
guments, especially  should  it  be  found  that  one  simply  leans 
on  the  other.'- 

After  the  citation  of  Noon  an  v.  Pardee^  200  Pa.  St.,  all 
of  the  following  was  eliminated  from  the  part  of  Judge  Ma- 
son's opinion  which  originally  appeared  in  the  opinion  of 
Judge  McWhorteu  : 

"The  learned  Judge  in  delivering  the  opinion  of  the  court 
in  this  case  said,  'Of  couree  the  defendant  has  a  right  to  all 
the  coal  under  his  lot,  but  he  had  no  right  to  take  any  of  it 
if  thereby  necessarily  the  surface  caved  in.  The  measure  of 
his  enjoyment  of  his  right  must  be  determined  by  the  meas- 
ure of  his  absolute  duty  to  the  owner  of  the  surface.'  This 
is  the  English  rule  broadly  and  frankly  stated,  and  the  one 
which  a  large  number  of  American  courts  have  rigidly  fol- 
lowed without  question. 

"So  far  as  I  have  been  able  to  ascertain  the  first  American 
case  announcing  this  rule  was  decided  by  the  Supreme  Court 
of  Pennsylvania  in  1871.  Without  giving  any  substantial 
reasons  for  the  opinion  the  learned  judge  says,  'The  English 
cases  referred  to  and  others  which  might  be  referred  to  ema- 
nate from  great  ability,  and  from  a  country  in  which  mining, 
its  consequences  and  effects  are  more  practical,  and  the  expe- 
rience greater  than  in  any  other  country  of  which  we  possess 
any  knowledge.  We  think  it  safe,  therefore,  to  follow  its 
lead  in  this  matter."  Jo7iei<  v.  Wagner^ ^^  Pa.  State  429;  5 
American  Rep.  385.  There  are  a  number  of  other  cases  in 
Pennsylvania  decided  the  same  way. 

"The  same  rule  has  been  adopted  in  Alabama.  See  Wll- 
limns  V.  Gibson,  84  Ala.  228;  5  Am.  State  Rep.  368,  decided 
in  1887. 

"In  the  case  of  Marvin  v.  Brewater  Iron  Mining  Company, 
decided  in  1874,  and  reiK)rted  in  55  N.  Y.  538  and  14  Am. 
Rep.  322,  the  supreme  court  of  that  state  recognized  this 
rule.  See  also  Ri/chmtn  v.  GlUhi,  57  N.  Y.  G8  and  15  Am. 
Kep.  464. 

*'The  Supreme  Court  of  Indiana  has  adopted  this  rule  in 
the  case  of  Yanders  v.  Wright,  66  Ind.  319,  also  32  Am. 
Rep.  109,  decided  in  1879. 
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"The  same  rule  is  adopted  by  the  Supreme  Court  of  Illi- 
nois. See  case  of  Wilms  v.  Jess^  94  111.  464,  and  34  Am. 
Rep.  242,  decided  in  1880. 

"The  supreme  court  of  Iowa  has  not  only  approved  this 
rule  but  has  gone  a  step  further  and  held  that  when  one  con- 
veys land  to  another  reserving  the  right  to  remove  the  under- 
lying coal  if  necessary  to  support  the  surface  of  the  soil  he 
must  leave  the  pillars  or  ribs  of  coal,  although  the  reserva- 
tion exempted  him  from  any  liability  for  injury  to  the  sur- 
face of  the  land  by  reason  of  the  mining  operations.  See 
Livingston  v.  Moingona  ^hal  Company^  49  Iowa  369;  also 
31  Am.  Rep..  150,  decided  in  1873. 

"It  must  be  conceded  that  plaintiff's  contention  is  sup- 
ported by  many  of  the  best  American  and  English  courts. 
But  it  will  be  found  upon  careful  examination  of  the  decisions 
of  the  American  courts  that  they  have  been  contented  with 
following  the  dicta  of  the  English  courts.  The  Pennsylvania 
courts  first  adopted  the  English  rule  for  the  reason  that  the 
cases  'emanate  from  great  ability,  and  from  a  country  in 
which  mining,  its  consequences  and  effects  are  more  practical 
and  the  experience  greater  than  in  any  other  country  of 
which  we  possess  any  knowledge.'  And  hence  the  court  de- 
clared *we  think  it  safe  to  follow  its  lead.'  This  was  the  first 
decision  of  this  question  in  this  country  and  it  is  still  the 
leading  case,  referred  to  and  followed  by  all  the  other  Amer- 
ican courts,  and  yet  no  better  or  other  reason  is  given  for 
it  than  the  court  thought  it  safe  to  follow  the  English  cases. 
I  refer  to  Jones  v.  Wag7iet\  66  Pa.  State  429.  So  that  while 
we  find  many  American  courts  following  the  English  decis- 
ions we  gain  nothing  from  the  American  cases,  and  must 
look  to  the  English  cases  alone  for  the  principles  upon  which 
the  decisions  rest." 

On  the  petition  for  rehearing,  the  two  paragraphs  near  the 
conclusion  of  Judge  McWhorter's  opinion  as  it  now  stands, 
commencing,  respectively,  "We  agree  with  the  conclusion," 
and  "We  in  no  sense  question,"  were  inserted  as  additional 
matter.  They  did  not  appear  in  the  opinion,  as  it  was  origi- 
nally delivered. 
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WHEELING 

Harvey  Coal  and  Coke  Co.  v.  Dillon,  Tax  Commissioner. 

Submitted  May  26,  1905.     Decided  June  16,  1905. 

1.  Taxation — Mining  Lease — Chattel  Real — Assessment  to  Lessee, 

A  sealed  writing  witnesses  that  *'the  lessors  do  demise,  let  and 
lease  for  coal  mining  and  coke  manufacturing  purposes  for  a  period 
of  thirty  years"  *  *  *  a  tract  of  land;  and  that  the  lessors  "do 
also  grant  unto  the  lessee  the  sole  and  exclusive  right  and  privi- 
lege of  mining,  shipping  and  selling  the  coal  from  the  above  leased 
premises  *  *  and  the  right  to  erect  and  use  all  buildings  and 
structures  necessary  for  the  purposes  of  mining,  coking  and  ship- 
ping the  coal  and  coke;'*  and  also  that  "it  is  expressly  agreed  be- 
tween the  respective  parties  to  this  lease  that  if  at  the  expiration 
of  the  said  period  of  thirty  years,  all  of  the  available  merchantable 
coal  which  can  be  profitably  mined,  and  which  is  hereby  let  to  the 
lessee  for  that  purpose,  has  not  been  mined  and  removed,  then  the 
lessee  shall  have  the  privilege  of  an  extension  of  this  lease  upon  the 
same  terms  and  conditions  as  those  hereinbefore  set  forth,  for  a 
reasonable  additional  time  until  the  whole  of  said  coal  can  be  so 
mined  and  removed."  The  writing  provided  for  a  rent  or  royalty 
to  the  lessors  of  ten  cents  a  ton  for  all  coal  mined,  and  also  contain- 
ed a  clause  of  forfeiture  for  noncompliance  by  the  lessee  with  the 
covenant  of  the  writing.  Held,  that  this  writing  created  a  lease,  a 
chattel  real,  taxable  to  the  lessee  under  chapter  35,  Acts  of  1905. 
(p.  e09.) 

2.  Sake — Double  Taxation. 

Chapter  35,  Acts  of  1905,  in  its  taxation  of  chattels  real,  is  not  in  { 
violation,  as  double  taxation,  or  otherwise,  of  the  State  Constitu-  t 
tion.     (p.  633.) 

3.  Constitutional   Law — Due  Process  of  Law — Equal  Protection  of 
Laws — Taxation  of  Lease  as  Personalty. 

Chapter  35,  Acts  of  1905,  is  not  in  violation  of  amendment  14  of 
the  National  Constitution,  as  wanting  due  process  of  law,  or  deny- 
ing equal  protection  of  the  law.     (p.  638.) 
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Appeal  from  Circuit  Court,  Fayette  County. 

Bill  by  the  Harvey  Coal  &  Coke  Company  against  C.  W. 
Dillon,  tax  commissioner,  and  others.  Decree  for  defend- 
ants and  plaintiff  api)eals. 

Affij*ined. 

St.  Clair,  Walker  &  Summbrfield,  Brown,  Jackson  & 
Knight,  Vinson  &  Thompson,  Rucker,  Anderson  &  Hughes, 
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Sheppard  &  GooDYKOONTZ,  and  Jos.  H.  Gaines,  for  appel- 
lant. 

C.  W.  Dillon,  Mollohan,  McClintic  &  Mathews,  and 
Geo.  C.  Baker,  for  appellees. 

Brannon,  President: 

The  Harvey  Coal  and  Coke  Company,  a  corporation,  pre- 
sented to  the  Honorable  W.   R.   Bennett,  judge  of  the  cir- 
cuit court  of  Fayette  county,  a  chancery  bill  setting  up  that 
on  the  20th  of  May,  1893,  it  made  a  contract  with   Morris 
Harvey  and  others  for  the  purchase  of  all  the  coal  in  the  Sew- 
ell  seam   in   certain  land,  together  with  the  right  to  enter 
upon  the  surface  and  use  so  much  of  the  surface  as  might  be 
required  in  mining,  for  which  the  company  was  to  pay  Har- 
vey and  others  ten  cents  per  ton  for  all  coal  mined;  that  it 
had  actually  developed  the  coal  mine  and  was  engaged  inmin- 
ing  coal  and  making  coke  on  the  land.     The  bill  complains 
that  under  certain  legislation  enacted  in  1905  for  the  taxa- 
tion of  personal  property  C.  W.  Dillon,  State  Tax  Commis- 
sioner, had  issued  such  instructions  to  B.  E.  Bare  and  S.  T. 
Carter,  assessors  of  Fayette  county,  as  would  require  them 
to  assess  said  mining  property  under  the  head  of  chattels  real, 
and  that  the  assessors  would  assess  it,  and  praying  that  said 
commissioner  and  assessors  be  enjoined  from  making  such 
assessment,  on  the  theory  that  it  was  unwarranted  by  law. 
The  court  sustained  the  demurrer  to  the  bill,  and  dismissed 
it,  and  the  plaintiff  appeals. 

The  deed  from  Harvey  and  others  to  the  plaintiff  contains 
the  following  language:  ''That  the  lessors  do  demise,  let  and 
lease  for  coal  mining  and  coke  manufacturing  purposes  for  a 
period  of  thirty  years  from  and  after  the  first  day  of  Janua- 
ry, 1893,  the  following  tract  or  body  of  land  lying."'  And 
the  lessors  "do  also  grant  unto  the  lessee  the  sole  and  exclu- 
sive right  and  privilege  of  mining,  shipping  and  selling  the 
coal  from  the  above  leased  premises  from  the  said  Sewell  Seam, 
and  the  right  to  erect  and  use  all  buildings  and  structures  nec- 
essary for  the  purposes  of  mining,  coking  and  shipping  the 
coal  and  coke  therefrom  and  for  all  other  purposes  connected 
with  or  necessary  for  the  free  exercise  and  enjoyment  of  the 
privilege  above  granted  or  demised."  "It  is  expressly  agreed 
between  the  respective  parties  to  this  lease  that  if,  at  the  ex- 
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piration  of  the  period  of  thirty  years,  all  of  the  available 
merchantable  coal  which  can  be  profitably  mined,  and  which 
is  hereby  let  to  the  lessee  for  that  purpose,  has  not  been  mined 
and  removed,  then  the  lessee  shall  have  the  privilege  of  an 
extension  of  this  lease  upon  the  same  terms  and  conditions  as 
those  hereinbefore  set  forth,  for  a  reasonable  addition  of 
time  until  the  whole  of  said  coal  shall  be  so  mined  and  re- 
moved. And  it  is  further  mutually  agreed  and  understood 
that  an  abandonment  of  said  premises  by  said  lessee  for  a 
period  of  one  year  and  a  failure  to  pay  royalty  as  hereinbe- 
fore provided  for  that  period,  then  said  lessee  shall  forfeit 
all  right  to  said  premises."  The  question  of  equity  jurisdic- 
tion was  waived,  and  is  not  considered. 

This  is  a  very  important  case.  It  is  vastly  important  to 
the  State,  as  it  involves  large  revenue  imposed  by  recent  leg- 
islation, and  the  construction  and  even  validity  of  that  legis- 
lation. The  Tax  Commissioner  claims  that  there  is  a  value  of 
$200,000,000.00  in  leaseholds  in  this  State,  which  has  never 
been  charged  with  taxes.  That  these  leaseholds  involve  great 
value  is  not  denied.  So  also  it  is  of  great  importance  to  the 
owners  of  leaseholds,  as  it  imposes  upon  them  taxation.  Able 
and  elaborate  oral  and  printed  arguments  by  distinguished 
counsel  demand  that  we  write  a  perhaps  too  lengthy  opinion, 
as  well  also  does  the  gravity  of  the  case. 

As  to  the  State's  power  of  taxation.  In  Zoa?)  Association 
V.  Topekay  20  Wall.  655,  it  is  asserted  that  "The  power  to 
tax  is  the  strongest,  the  most  pervading,  of  all  the  powers  of 
the  government,  reaching  directly  or  indirectly  to  all  classes 
of  the  people.  It  was  said  by  Chief  Justice  Marshall  in 
JfcOullochv,  State  of  Maryland^  4  Wheaton  431,  that  the 
"power  to  tax  is  the  power  to  destroy."  "The  power  to  im- 
pose taxes  is  one  so  unlimited  in  force,  so  searching  in  ex- 
tent, that  the  courts  scarcely  venture  to  declare  that  it  is 
subject  to  any  restrictions  whatever,  except  such  as  rest  in 
the  discretion  of  the  authority  which  exercises  it."  Justice 
Field  said  in  State  Tax  on  toreign-Held  Bovds^  15  Wall. 
319,  as  follows:  "It  may  touch  property  in  every  shai)e — in 
its  natural  condition,  in  its  manufactured  form,  and  in  its  va- 
ried transmutation — it  may  touch  business  in  the  almost  in- 
finite forms  in  which  it  is  conducted — in  professions,  in  com- 
merce, in  manufactures,  in  transportation."  Cooley  onTaxa- 
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tion,  9,  says:  "EverythiRg  to  which  the  legislative  power  ex- 
tends may  be  the  subject  of  taxation,  whether  it  be  person  or 
property  or  franchise  or  privilege  or  occupation  or  right 
Nothing  but  special  constitutional  limitation  from  legislative 
authority  can  exclude  anything  to  which  the  authority  ex- 
tends from  the  grasp  of  the  taxing  power,  if  the  legislature 
in  its  discretion  shall  select  it  for  revenue  purposes;  and  not 
only  is  the  power  unlimited  in  its  reach  as  to  subjects,  but  in 
its  very  nature  it  acknowledges  no  limitation,  and  may  be 
carried  even  to  the  extent  of  exhaustion,  thus  becoming  in  its 
exercise  a  power  to  destroy.'' 

In  May  or  June,  1905,  the  Supreme  Court  of  the  United 
States  decided  the  case  known  as  the  New  York  Franchise 
Tax  Case,  and*  sustained  the  constitutionality  of  an  act  tax- 
ing the  franchises  of  corporations.  The  case  asserts  again 
very  wide  powers  of  taxation  in  the  states.  I  have  not  the  text 
of  the  case.  People  v.  Tax  CommiasionerSy^^  Sup.  Ct.  R.  705. 
In  it  Justice  Brewer  delivered  the  opinion  holding  that  the 
intangible  assets  of  a  corporation  ar^  subject  to  taxation,  and 
that  corporations  owning  franchises  must  contribute  their 
share  to  the  expense  of  government.  Justice  Brewer  said  in 
delivering  the  opinion  for  the  court:  "We  had  occasion  to  re- 
view this  subject  in  the  Adams  Express  case  versus  Ohio, 
where  we  said:  'In  the  complex  civilization  of  today  a  large 
proportion  of  the  wealth  of  a  community  consists  in  intangi- 
ble property,  and  there  is  nothing  in  the  nature  of  things,  or 
in  the  limitations  of  the  federal  constitution,  which  restrains 
the  state  from  taxing  at  its  real  value  such  intangible  prop- 
erty. It  matters  not  in  what  the  intangible  property  consists, 
whether  privileges,  corporate  franchises,  contracts  or  obliga- 
tions. It  is  enough  that  it  is  property  which,  though  intan- 
gible, exists,  which  has  value,  produces  income,  and  passes 
current  in  the  markets  of  the  world.  To  ignore  this  intan- 
gible property,  or  to  hold  that  it  is  not  subject  to  taxation 
at  its  accepted  value,  is  to  eliminate  from  the  reach  of  the 
taxing  power  a  large  portion  of  the  wealth  of  the  country.^ 

The  Constitution  of  this  State  gives  the  legislature  power, 
indeed,  a  mandate,  to  ''tax  all  property,  real  and  personal." 
Therefon^,  the  question  is  material.  Does  the  deed  in  this 
case  vest  what  is  in  law  property  in  the  Harvey  Coal  Com- 
pany? The  very  suit  in  itself  is  a  concession  by  the  company 
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that  its  right  under  said  deed  is  ppoperty,  because  that  suit 
is  to  defend  that  property  against  taxes.  But  aside  from  such 
concession,  it  is  quite  plain  that  the  Company's  right  is  a 
property  right.  Anything  capable  of  beneficial  ownership  is 
property.  In  this  instance  a  valuable  right  arising  by  con- 
tract; a  right  to  take  coal  from  the  body  of  land,  using  the 
land  for  that  purpose,  and  convert  it  into  saleable  coal,  a 
commodity  of  great  commercial  value.  "Man's  rights  in  re- 
spect to  things  constitutes  property."  2  Minor's  Inst.  1. 
The  Company's  right  to  produce  commercial,  merchantable 
coal  for  market  and  manufacture  coke  is  a  right  in  respect  to 
the  land,  and  that  mere  right,  under  the  contract,  is  proper- 
ty. The  sole  and  despotic  dominion  which  one  man  claims 
and  exercises  over  external  things  of  the  world,  in  total  ex- 
clusion of  the  rights  of  any  other,  is  property.  2  Bl.  Com.  2. 
The  right  to  possess,  use,  enjoy  and  dispose  of  a  thing  is* 
property  which  is  in  itself  valuable.  4  McLean,  603;  Bouv- 
ier  L.  Die.  word  "property."  A  mining  right  in  govern- 
ment land  is  property  in  the  miner,  and  property  of  value, 
and  may  be  taxed  by  the  state,  and  the  state  may  sell  it  for 
taxes.  Forbes  v.  Gray^  94  U.  S.  762.  I  repeat  that  plainly 
the  right  vested  in  the  Coal  Company,  and  being  actually  ex- 
ercised, is  property,  and  the  legislature  has  full  power  to  tax 
it  in  some  manner.  Except  as  restrained  by  the  Constitution 
the  State  may  tax  without  limit  as  to  subject  or  rate.  We 
need  not  discuss  the  power  to  tax  this  property,  as  the  Con- 
stitution gives  it.  In  what  manner  shall  it  be  taxed,  as  real 
or  personal  property?  The  legislature  has  enacted  that  all 
property,  real  and  personal  shall  be  taxed.  The  Tax  Com- 
missioner claims  in  behalf  of  the  State  that  this  mining  right 
is  personal  property,  and  of  that  kind  called  by  the  law  chat- 
tels real,  and  as  section  61  of  chapter  36,  Acts  1905,  defines 
**personal  property"  as  including  chattels  real,  and  other  sec- 
tions direct  their  taxation,  his  direction  to  assessors  is  to  tax 
chattels  real  as  personalty,  and  the  assessor  will  charge  the 
said  right  of  the  Company.  The  company  claims  that  its 
right  is  not  a  chattel  real,  not  personalty,  but  real  estate,  and 
cannot  be  charged  to  it  as  personal  property,  but  can  be 
charged  only  as  real  estate  to  the  owner  of  the  land  itself, 
and  that  the  charge  of  the  tax  to  the  owner  covers,  includes 
the  right  of  the  company.     As  the  act  declares  that  personal 
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property  shall  be  taxed,  if  the  Company's  right  is  a  chattel 
real,  which  always  has  been  regarded  in  law  as  personal  prop- 
erty, briefs  in  the  case  argue  that  that  is  alone  a  warrant  to 
charge  the  leasehold;  but  if  it  is  a  chattel  real,  we  do  not 
have  to  pass  on  that  question,  because  the  statute,  as  we  hold, 
expressly  taxes  chattels  real.  What  then  is  the  character  of 
that  property  conferred  upon  the  defendant  by  its  deed  ?  A 
freehold  is  an  estate  for  life  or  in  fee;  a  chattel  real  for  a  less 
estate.  Volume  22  Am.  &  Eng.  Enc.  of  Law,  2  Ed.  defines 
it  thus:  "An  estate  in  land  other  than  one  for  life  or  inherit- 
ance." Tucker's  Com.  2,  p.  305,  defines  chattels  real  thus: 
* 'Chattels  real,"  saith  Sir  Edward  Coke,  "are  such  as  con- 
cern, or  savour  of  the  realty:  as  terms  for  years  of  land, 
wardships  in  chivalry  (while  the  military  tenures  subsisted,) 
.the  next  presentation  to  a  church,  estates  by  a  statute  mer- 
chant, statutes-staple,  elegit,  or  the  like;  of  all  which  we  have 
already  spoken.  And  these  are  called  real  chattels,  as  being 
interests  issuing  out  of,  or  annexed  to,  real  estate:  of  which 
they  have  one  quality,  viz.,  immobility,  which  denominates 
them  real^  but  want  the  other,  viz:  a  suflScient  legal,  inde- 
terminate duration;  and  this  want  it  is  that  constitutes  them 
chattels.  The  utmost  period  for  which  they  can  last  is  fixed 
and  determinate,  either  for  such  a  space  of  time  certain,  or 
until  such  a  particular  sum  of  money  be  raised  out  of  such 
a  particular  income;  so  that  they  are  not  equal  in  the  eye  of 
the  law  to  the  lowest  estate  of  freehold,  a  lease  for  another's 
life."  See  7  Cyc.  123.  Bouvier's  Law  Dictionary  says: 
"Real  chattels  are  interests  which  are  annexed  to  or  con- 
cern real  estate,  as  a  lease  for  years  of  land.  And  the  du- 
ration of  the  lease  is  immaterial,  whether  it  be  for  one  or  a 
thousand  years,  provided  there  be  a  certainty  about  it,  and  a 
reversion  or  remainder  in  some  person."  A  lease  is  defined 
by  Bouvier  to  be  "A  species  of  contract  for  the  possession 
and  profits  of  lands  and  tenements  either  for  life  or  for  a 
term  of  years  or  during  the  pleasure  of  the  parties.  A  con- 
veyance by  way  of  demise  always  for  a  less  term  than  the 
party  conveying  has  in  the  premises.  One  of  the  essential 
features  is  that  its  duration  must  be  for  a  shorter  period  than 
the  duration  of  the  interests  of  the  lessor  in  the  land,  for  if 
he  disposes  of  his  entire  interest  it  becomes  an  assignment, 
and  is  not  a  lease.      In  other  words,  the  granting  of  a  lease 
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always  supposes  that  the  grantor  reserves  to  himself  a  rever- 
sion." In  18  Am.  &  Eng.  Enc.  of  Law,  (2  Ed).  597,  we  find 
a  lease  defined  thus:  "A  lease  is  a  contract  for  the  possession 
and  profits  of  lands  and  tenements  on  the  one  side  and  the 
recompense  or  rents  on  the  other,  or  in  other  words,  a  con- 
veyance to  a  person  for  life,  years  or  at  will,  in  considera- 
tion of  a  rent,  or  other  recompense." 

Try  this  property  or  right  under  these  definitions.  It  is 
surely  a  lease,  and  therefore  a  chattel  real.  The  fee  owner 
carves  out  of  his  fee  a  particular  estate  and  vests  it  in  anoth- 
er. The  coal  having  been  developed,  then,  if  not  before,  an 
actual  estate  vested  as  to  the  coal  right,  an  entity,  a  distinct 
entity,  a  separate  property  from  that  remaining  in  the  lessor. 
The  instrument  of  conveyance  gave  certain  title  to  the  Coal 
Company,  gave  it  an  intangible  right,  that  is,  a  right  to  pro- 
duce personal  property,  a  product  of  the  land.  This  right 
savored  of  the  realty,  depended  on  it,  was  annexed  to  it,  and 
so  far  answers  the  definition  of  a  chattel  real,  which  is  per- 
sonal estate.  We  say  that  the  estate  of  the  coal  company  is  a 
lease  for  years,  and  if  so,  by  all  authority,  is  a  chattel  real. 
The  parties  thought  they  were  making  a  lease  for  years,  in- 
tended to  do  so,  so  far  as  we  may  judge  from  legal  language, 
for  they  used  the  words  of  lease  signification,  "demise,  lease 
and  let."  The  instrument  calls  itself  a  lease  and  calls  the 
parties  lessor  and  lessee.  But  take  the  document  itself.  It 
leases  the  tract  for  "a  period  of  thirty  years,"  not  forever. 
It  has  a  specific  term,  gives  an  estate  less  than  the  fee  of  the 
lessors,  leaving  the  whole  tract  at  the  end  of  the  term  to  re- 
vert to  the  lessors  disencumbered  and  freed  from  the  lease- 
hold estate,  thus  meeting  another  element  in  the  definition  of 
a  chattel  real,  that  is,  that  it  must  be  of  less  duration  than  the 
estate  of  the  lessor.  In  this  case  all  the  features  of  a  lease  for 
years  are  present,  leasing  language,  a  term,  a  rent,  forfeiture 
and  reversion.  A  grant  giving  right  to  mine  lead  was  held 
to  be  a  lease  in  U.  S.  v.  Gratiat,  14  Pet.  538 — pointed  au- 
thority in  this  case.  The  case  holds  that,  "The  legal  under- 
standing of  a  lease  for  years  is  a  contract  for  the  possession 
and  profits,  of  land  for  a  determinate  period,  with  the  recom- 
pense of  rent.  It  is  not  necessary  that  the  rent  should  be  in 
money.  If  reserved  in  kind,  it  is  rent  in  contemplation  of 
law.''     And  I  notice  that  the  very  language  of  the  lease  is 
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that  it  lets  the  coal.  As  the  court  said  in  Reynold  v.  Hanna^ 
55  Fed.  783:  '*In  the  present  case  the  term  is  sufficiently  de- 
finite. Subject  to  its  sooner  termination  under  the  forfeiture 
clause  of  the  contract,  it  is  to  continue  so  long:  a^  there  is 
coal  that  can  be  practically  mined.  This  constitutes  a  d^ter- 
minate  i)eriod."  The  limit  of  thirty  years  gives  it  a  definite 
period;  but  the  ar^ment  is  made  that  the  lease  says  that  if 
the  seam  of  coal  should  not  be  fully  taken  out  within  that 
time,  then  the  lessee  should  have  ''the  privilege  of  an  exten- 
sion of  the  lease."  Now,  this  does  not  give  a  forever  exten- 
sion to  last  as  long  as  the  lessor's  estate;  it  is  an  extension 
for  a  reasonable  time,  that  is,  only  such  time  as  reasonably 
necessary  to  remove  the  coal.  The  land  was  not  to  be  under 
servitude  forever.  And  what  seems  to  me  to  answer  this  ar- 
gument is,  that  the  extension  is  merely  an  option^  on  the  part 
of  the  company,  not  an  extension  at  all  events,  not  a  further 
estate  at  all  events.  This  extension  clause  does  not  make  the 
estate  a  freehold,  and  cannot  convert  the  grant  from  the  char- 
acter of  a  lease  for  years  to  an  enduring  estate.  There  comes 
a  time  when  the  right  of  the  coal  company  must  end,  leaving 
the  fee  in  the  lessors  relieved  of  the  leasehold,  even  if  there 
shall  be  an  extension.  The  coal  must  exhaust.  I  repeat  that 
the  extension  clause  does  not  take  from  the  estate  the  char- 
acter of  a  lease.  In  State  y.  South  Petm  Oil  Co.,  42  W. 
Va.  p.  lO'i,  this  Court  said:  '*Nor  does  the  addition  to  the 
term  of  years  of  the  clause  'and  as  long  as  oil  or  gas  may  be 
found  in  paying  quantities,'  give  it  such  indefinite  duration 
as  to  make  the  interest  freehold  in  quantity;  for  after  the 
expiration  of  the  term  prescribed  the  lessee,  having  the  op- 
tion to  continue  to  pump  if  he  can  find  oil  in  paying  quanti- 
ties, becomes  a  tenant  at  will,  which  may  become  a  tenancy 
from  year  to  year  on  the  terms  of  the  lease,  but  it  is  not  a 
freehold,  because  its  extension  after  the  end  of  the  term  pre- 
scribed depends  upon  his  own  act,  the  exercise  of  his  own 
will;  so,  according  to  the  terms  of  the  instrument,  that  is  as 
large  an  interest  as  the  words  will  bear.  Such  superadded 
possibility  of  extended  duration  constitutes  no  part  of  the 
term  of  years  prescribed,  but  is  a  new  interest  in  ,the  nature 
of  an  option  to  become  tenant  at  will  or  from  year  to  year  by 
the  exercise  of  his  own  volition  when  the  fixed  term  of  years 
shall  have  expired.     He  has  but  a  contract  with  the  owner  of 
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the  land  for  the  possession.  He  is  not  seized  of  any  part  of 
the  ownership  of  the  land  by  any  title."  ^'A  grant  of  land  to 
mine  for  coal  so  long  as  there  was  coal  to  mine,  with  leave 
to  take  under  certain  conditions  all  the  coal  in  the  land,  and 
also  containing  covenants  and  a  provision  of  forfeiture  in 
case  of  noncompliance,  was  construed  a  lease."  Gartside  v. 
Outley^  58  111.  210.  A  lease  for  ninety-nine  years,  renewa- 
ble forever,  by  common  law  is  only  a  chattel.  5  Am.  &  Eng. 
Enc.  of  Law,  1024.  The  grant  is  only  until  all  the  coal  be 
mined — in  character  like  a  lease  until  out  of  the  profits  a  debt 
shall  be  paid,  and  that  is  a  chattel  real  by  the  definitions 
above  given.  "It  seems  to  be  regai*ded  as  essential  to  a  good 
lease  for  years  that  it  should  be  either  for  a  certain  period, 
measui*ed  by  years,  or  for  a  period  uncertain  only  from  the 
circumstance  that  it  may  be  determined  before  its  natural 
expiration  by  some  event,  or  by  having  a  purpose  which  of 
itself  serves  to  ascertain  the  length  of  time  for  which  the 
premises  are  to  be  held. "  1st.  Washburn,  R.  P.  sec.  211. 
The  present  is  a  mere  lease  under  this  authority. 

It  is  said,  however,  that  when  the  coal  shall  be  exhausted 
there  will  be  nothing  to  revert  to  the  land  owner,  and  that 
this  repels  the  idea  that  the  right  of  the  company  is  a  chattel 
real,  as  there  must  be  a  reversion  or  remainder  to  make  a 
chattel  real.  The  answer  is  that  the  grant  is  not  of  the  very 
coal.  The  phrase  of  the  deed  is  not  that.  It  leasee  the  coal. 
It  lets  the  tract  itself  to  be  used  for  a  special  limited  pur- 
pose. It  gives  an  intangible,  incorporeal  thing,  a  right  to 
take  actual  i>ossession  of  the  tract  and  use  it  so  far  as  neces- 
sary to  take  coal  and  make  coke.  When  the  term  in  this  in- 
tangible right  savoring  of  the  land  ends  that  is  at  an  end,  not 
the  mere  coal.  There  are  many  cases  bearing  on  the  subject, 
and  somewhat  clashing.  In  this,  as  in  most  other  cases,  there 
is  a  wilderness  of  decisions,  and  it  is  impossible  in  an  opin- 
ion to  attempt  to  analyze  them.  The  best  a  court  can  do  in 
the  great  volume  of  conflicting  cases  is  to  select  those  which, 
in  its  judgment,  best  suit  the  particular  case  as  a  basis  of  de- 
cision for  that  case.  An  agreement  conveying  all  coal  in  a 
tract  with  right  to  remove  for  fifty  years  was  termed  a  lease. 
Hyatt  V.  Vinceimes^  113  U.  S.  408:  "The  possession  by  the 
citizen  of,  and  his  possessory  interest  in,  the  public  land  for 
mining,  agricultural,  or  other  purposes,  constitutes  a  species 
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of  property  recognized  by  law,  and  is  a  subject  of  taxataoo 
by  the  State."     People  v.  Shearer,  30  Cal.  645.   **An  instm- 
ment  which  conveys  premises  to  the  grantee  for  the  purpose 
of  mining  coal  'so  long  as  there  is  coal  to  mine  thereon/  and 
providing  for  a  payment  of  bank  rents  therefor,  and  with  a 
forfeiting  clause  in  case  of  noncompliance  with  the  terms  of 
the  instrument  is  a  lease."     Gartside  v.  OutUy,  58  111.  210. 
In  Haywood  v.  FuUmore,  32  N.  E.  574,  the  construction  w«s 
involved  of  a  writing  which  acknowledged  receipt  of  one  hun- 
dred and  seventy-five  dollars  in  payment  of  a  sand  bar  for  the 
year  1890,  and  recited  that  it  was  for  the  exclusive  right  to 
all  gravel  and  sand  for  that  year,  and  excluded  all  other  par- 
ties from  the  premises.      The  question  was  whether  it  was  a 
lease,  a  license,  an  executory  agreement  or  any  interest  in 
the  sand  bar.     The  court  said:  "A  lease  may  not  only  confer 
upon  the  lessee  the  right  to  the  occupancy  of  the  leased  prem- 
ises, either  generally,  or  for  the  land,  or  for  some  specific 
purpose,  or  in  some  specific  manner  or  the  right  to  occupy 
and  cultivate  and  remove  products  of  cultivation;  but  it  may 
confer  upon  him  the  power  to  occupy  and  remove  a  portion 
of  that  which  constitutes  the  land  itself.  Similar  and  common 
examples  of  such  leases  are  those  authorizing  a   lessee  to 
quarry  and  remove  stone,  to  open  mines  and  remove  ores, 
minerals,  coal,  or  to  sink  wells  for  procuring  and  removing 
petroleum  and  natural  gas.     The  power  to  execute  leases  for 
such  purposes  and  the  fact  that  the  instrument  by  which  such 
interest  in  land  is  granted  may  be  in  all  essential  particulars 
a  lease,  will  not  be  questioned.     Manifestly  there  can  be  no 
valid  reason  why  a  lease  may  not  confer  the  right  to  remove 
a  portion  of  the  soil,  or  of  sand  and  gravel  found  upon  the 
surface  of  the  land,  as  well  as  to  remove  stone  or  iron  ore  or 
mineral  coal  found  either  upon  the  surface  or  beneath  it.    In 
our  opinion  the  writing  in  question  contains  all  the  essential 
elements  of  a  valid  lease."  In  this  case  the  Indiana  court  did 
not  think  that  the  fact  that  a  part  of  the  substance  of  the  soil 
was  to  be  removed  gave  it  any  other  cast  than  that  of  a  lease. 
It  likened  it  to  an  agricultural  lease.     I  see  no  reason  to  dis- 
criminate an  agricultural  lease  from  this  lease,  so  far  as  that 
the  one  is  as  much  a  lease,  a  mere  chattel  interest,  as  the  oth- 
er. In  Reynolds  v.  Ilanna,  55  Fed.  it  is  held  as  follows:  *'By 
an  agreement  between  the  executor  of  an  estate  and  a  coal 
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company  the  executor  granted  exclusive  right  to  enter  upon, 
mine,  and  remove  the  coal  in  the  premises  and  the  right  to 
occupy  and  use  so  much  of  the  surface  as  would  enable  the 
company  to  conduct  raining  operations,  and  to  make  use  of 
so  much  of  the  timber  as  might  be  necessary  in  mining;  the 
company  agreed  to  mine  the  coal  for  a  certain  compensation, 
a  royalty,  and  if  the  company  failed  to  make  payments  this 
lease  may,  at  the  option  of  the  first  party  be  declared  forfeit- 
ed, and  it  was  held  that  the  agreement  was  a  lease  and  the 
royalty  was  a  rental."  That  is  much  like  this  case.  A  mem- 
orandum leasing  all  the  coal  in  a  parcel  of  land  was  held  to 
be  a  lease  in  Ge?iet  v.  Delaware^  136  N.  Y.  593.  An  instru- 
ment conveying  an  interest  in  land  for  a  certain  time  with 
the  exclusive  right  to  mine,  the  grantee  paying  a  rent  in  ore, 
was  held  to  be  a  lease  in  Lehigh  Zinc  Co.  v.  Bamford^  150 
U.  S.  665;  14  Sup.  219.  In  Blnestme  Coal  Co,  v.  Bell,  38 
W.  Va.  297,  a  right  to  mine  coal  was  held  to  be  a  lease. 
The  court  in  Genet  v.  Delaware,  136  N.  Y.  593,  declared  that 
the  instrument  did  not  convey  the  coal  itself,  and  that  its 
subject  matter  was  mineral  product,  not  land.  And  in  Boic- 
yer  v.  Seyviour,  13  W.  Va.  12,  an  instrument  read:  ''Doth 
lease  all  the  mineral,  coal  and  iron  ore  underlying  the  lands,'' 
without  fixing  any  term  and  providing  for  a  royalty  rent  to 
the  lessor  was  held  to  be  a  lease,  treated  only  as  such.  A  no- 
table case  is  that  of  State  v.  Moore,  12  ('al.  56.  The  case 
was  decided  by  Judges  Terry,  Baldwin  and  Field,  the  last  af- 
terwards a  Justice  of  the  Supreme  Court.  The  case  was  ma- 
turely considered.  In  California  mining  claims  were  the  pro- 
perty of  the  United  States  and  not  subject  to  taxation.  The 
Court  however  held  that  the  intei-ests  of  the  occupants  of  the 
mining  claims  were  a  distinct  species  of  property,  severable 
from  the  mining  claim  of  w^hich  it  was  a  part,  and  that  being 
so  severable  it  could  be  assessed  and  taxed  as  the  property  of 
the  owner.  It  was  claimed  that  inasmuch  as  the  mining 
claim,  to  which  the  miners  rights  were  related,  was  exempt 
that  the  occupant's  right  must  also  be  exempt.  The  syllabus 
is  as  follows:  "The  interest  of  the  occupant  of  a  mining 
claim  is  property,  and  under  the  Constitution  it  is  in  the 
power  of  the  legislature  to  tax  such  property.  The  whole 
course  of  legislation  and  decision  in  this  state  has  recognized 
a  qualified  ownership  of  the  mines  in  private  individuals.  The 
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term  'property  in  lands'  is  not  confined  to  title  in  fee,  but  is 
sufficiently  comprehensive  to  include  any  usufructury  inter- 
est, whether  it  be  leasehold  or  mere  right  of  possession. 
Several  persons  may  have,  in  the  same  land,  a  property  which 
is  subject  to  taxation,  and  it  is  not  perceived  that  the  fact 
that  the  property  of  the  government  is  exempt  from  taxation 
affects  the  right  to  tax  the  interest  w^hich  individuals  have  ac- 
quired in  the  same  property.  Exemption  from  taxation  is  a 
privilege  of  the  government,  not  an  incident  to  the  property. 
There  is  no  force  in  the  supposition  that  the  value  of  a  min- 
ing claim,  which  depends  upon  the  amount  of  the  metals  it 
contains,  must  necessarily  be  left  to  conjecture.  The  univer- 
sal standard  of  value  is  the  amount  of  money  that  can  be  re- 
alized by  a  sale  of  the  property,  and  this  will  apply  as  well  to 
mining  claims  as  to  lands. "  That  case  also  said  as  just  stated, 
that  the  instrument  created  a  lease  and  that  ''it  is  not  an  ab- 
solute grant  of  all  the  coal  in  the  land."  See  Moore  v.  J/7/- 
ler^  8  Pa.  283.  In  Kentucky  assessment  of  a  leasehold  estate 
was  held  to  be  valid.  In  Wilgv^s  v.  Commonwealth^  9  Bush 
556,  it  is  held:  "A  lease  for  ninety-nine  years,  with  a  provi- 
sion for  perpetual  renewal,  is  personalty  -and  is  not  to  be  list- 
ed for  taxation  as  real  estate."  The  Code  of  Alabama  re 
quired  that  each  piece  of  land,  and  each  separate  or  special 
interest  in  it,  such  as  mineral,  should  be  taxed  to  separate 
owners.  It  was  held  that  a  lease  for  years  for  the  purpose  of 
cutting  saw  logs  was  such  special  interest  which  should  be 
taxed.     Freeman  v.  Statey  115  Ala.  208. 

Mining  leases  and  their  legal  effect  have  often  been  before 
the  courts  and  have  generally  been  construed  to  be  leases 
creating  leaseholds,  and  being  for  a  term  of  years  and  not 
freeholds,  constituting  chattels  real.  5  Am.  &  Eng.  Enc.  of 
law  (2  Ed.)  1024;  U,  S.  v.  Gratiot,  14  Pet.  526;  Comoli- 
dated  Coal  v.  Peers,  150  111.  344;  Pelton  v.  Minah,  11  Mont 
281;  Young  v.  NUs,  91  Va.  297;  Ganter  v.  AtJcinson.Zf!^ 
Wis.  48. 

Those  cases  show  mere  leases,  and  I  hold  that  being  leases 
they  are  chattels  real.  But  the  Coal  company  contests  the  po- 
sition that  it  has  a  lease  taxable  as  personalty,  as  chattels  real. 
It  says  that  the  deed  shows  a  sale  of  the  coal,  and  that  the 
coal  itself  is  taxable  as  real  estate  to  the  owner  of  the  fee, 
and  that  the  charge  of  the  land  to  the  owner  of  the  fee  covers 
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and  pays  taxes  also  for  its  coal.  I  have  just  cited  a  Califor- 
nia case  showing  that  the  lease  does  not  convey  the  coal. 
The  plaintiff  bases  its  theory  that  it  does  not  own  a  chattel 
real  taxable  as  personalty  to  it  on  certain  Pennsylvania  cases, 
and  cites  them  with  confidence.  A  leading  Pennsylvania 
case  is  Sanderson  v.  Scranton^  105  Pa.  St.  469,  holding  that 
an  agreement  leasing  "all  the  coal  beneath  the  surface,  with 
right  to  remove  the  same,"  with  no  term  fixed  in  the  instru- 
ment, it  saying  that  "the  true  meaning  of  this  lease  is  to  be 
perpetual  until  all  the  coal  under  the  tract  of  land  herein  de- 
scribed is  mined,"  conveyed  an  interest  in  land.  The  court 
gave  emphasis  to  this  clause,  saying  that  the  lease  was  not 
for  years,  life  or  will,  and  therefore  held  it  a  conveyance  of 
the  very  coal.  In  Mmxtootli  v.  Gamble^  123  Pa.  240,  the 
deed  said,  "sell  and  convey  unto  the  parties  of  the  second 
part  all  the  bituminous  or  stone  coal  in  or  under"  a  tract. 
So  in  LazarufP  Cast\  145  Pa.  St.  1.  Such  is  not  our  case. 
The  deed  in  our  case  grants  the  tract  for  a  specific  purpose, 
that  is,  with  the  right  to  mine  coal,  and  make  coke,  and  does 
not  grant  even  the  coal  itself;  whereas  the  Pennsylvania  cases 
show  deeds  granting,  not  the  land,  not  the  tract,  but  all  the 
coal.  The  court  of  appeals  of  New  York  in  Genet  v.  Dela- 
ware Coal,,  136  N.  Y.  602,  referred  to  the  Pennsylvania  cases 
and  said:  "Whatever  we  may  think  of  the  general  doctrine 
one  thing  about  it  is  quite  obvious.  It  applies  to  a  case,  and 
only  to  a  case,  in  which  by  the  terms  of  the  agreement  and 
in  contemplation  of  the  parties  the  whole  body  of  the  coal, 
considered  as  of  cubical  dimensions  and  capable  of  descrip- 
tive separation  from  the  earth  above  and  around  it,  and  as  it 
lies  in  its  place,  is  absolutely  and  presently  convoyed.  The 
thing  sold  must  be  such  that  it  can  be  identified  as  land  and 
severed  as  land  from  the  estate  of  which  it  forms  a  part. 
Every  case  upholding  the  doctrine  which  I  have  been  able  to 
examine  has  that  marked  characteristic,"  and  citing  the  cases. 
The  court  held  a  deed  saying  "doth  hereby  lease  all  the  coal 
contained  in"  a  tract  to  be  a  lease  and  that  it  did  not  operate 
as  a  conveyance  of  the  coal  veins  or  strata. 

It  seems  that  the  above  Pennsylvania  cases  holding  that  an 
oil  or  coal  lease  conveys  an  interest  in  the  land  conflicts  with 
other  Pennsylvania  cases  holding  them  to  create  a  chattel  in- 
terest saleable  on  execution.     In   Brown  v.  Beecher^  120  Pa. 
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St.  590,  we  find  this  point  of  law  decided:     "A  demise  of 
land  for  a  term  of  years,  'with  the  sole  and  exclusive   right 
and  privilege  during  said  period  of  digging  and  boring  for 
oil  and  other  minerals,  and  of  gathering  and  collecting  the 
same  therefrom,'  conveys  an  interest  in  the  land,  a  chattel 
real,  but  none  the  less  a  chattel.''     See  Desty  on  Taxation. 
176.     Grant,  for  argument,  that  it  is  the  sale  of  an  interest 
in  land,  still  that  Pennsylvania  case,   which  cited   others  \o 
the  same  effect  in  the  syllabus,  says  that  it  is  none  the  less  a 
chattel  real.     Thus,  even  if  it  conveys  an  interest  in  land^  it 
is  a  chattel  interest,  and  this  blasts  the  inference  sought  to  be 
made  from  the  Pennsylvania  cases  that  this  leasehold  passes 
realty,  an  interest  in  the  land,  and  must  be  taxed   as  such, 
and  that  to  the  fee  owner.     We  can  find  plenty  of  authority 
that  a  state  may  tax  land  as  personalty,  or  leasehoKl  as  per- 
sonalty or  realty,  as  its  statutes  may  prescribe.     This  beinp 
a  leasehold  by  common  law,  and  being  personal  property  by 
common  law,  is  enough;  but  in  addition  the  statute  of   1905 
declares  that  it  shall  be  taxed  as  chattel  real.     And  the  Penn- 
sylvania cases,  which  counsel  for  the  plaintiff  cite  to  show 
that  this  lease  or  document  conveys  the  very  coal  or  an  in- 
terest in  the  land,  are  not  consistent  with  other  Pennsylvania 
cases.      Veiiture   Oil   Co.  v.  Frett,  152  Pa.  St.  451,  involved 
a  deed  which  "granted,  demised  and  let,  for  the  sole  and  only 
purpose  of  mining  and  excavating  for  petroleum,"  a  tract  of 
land  for  royalty  for  twenty  years,   and  the  court  carefulb^ 
considered  its  character  and  said:     "The  contract   does  not 
purport  to  be  a  sale  of  all  the  oil  under  the  farm,  but  a  grant 
of  the  right  to  mine  and  remove  oil  for  a  fixed  period."    If 
oil  should  be  found,  "the  contract  took  effect  as  an  oil  lease, 
and  the  lessee  had  a  right  to  operate  the  land  for  the  produc- 
tion of  petroleum.''     So  in  McIiUh  v.  Stofi^^  152  Pa.  St. 
457,  foot  note,  the  deed  said  "do  lease  unto  the  party  of  the 
second  part  the  exclusive  right  to  bore  or  mine  for  seneca 
oil  or  other  minerals'"  on  described  land  for  ninety-nine  years. 
The  court  said  that  the  contract  was  "not  a  grant  of  the  min- 
eral in  place  or  under   the   land,"  and  that  if  oil  was  found 
"the  right  or  interest  is  an  incorporeal  one."      The  court 
held  that  it  was  a  lease.     See  also  Funl\  53  Pa.  St.  229; 
Dufiefd,   129  Id.  94;  Thompson,  101  Id.  p.  232.     I  have  al- 
ready cited  numerous   cases  contrary  to  the  Pennsylvania 
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cases  showing  that  mining  contracts  like  that  involved  in  this 
case  are  held  to  be  leases,  not  sales.     The  West  Virginia 
cases  held  them  leases.     The  case  of  Boyer  v.  Seymour^  13 
W.   Va.   12,  already  cited,  attests  this,   and  also  Bluestone 
Company  v.  Bell,  38  W.  Va.  297.     The  last  case  involved  a 
lease  of  ninety-nine  years.     A  contract  leased  all  coal  under 
tracts  of  land  with  right  to  go  on  the  land  to  develop  coal  and 
also  cut  timber  for  mining  use  for  ten  cents  per  ton  of  coal 
payable  to  the  lessor.     It  fixed  no  terra.     It  was  treated  as  a 
lease,  a  chattel  real,   and  for  that  reason  right  to  tax  it  as 
realty  to  the  lessee  was  denied.     The  company  lessee   had 
done  nothing  under  the  lease.     No  estate  had  vested  in  it.  It 
was  not  treated  as  a  sale  of  the  coal  but  as  a  mere  lease,  and 
the  coal  chargeable  to  the  land  owner.     If  it  was  a  sale,  why 
not  charge  the  lessee?     It  was  expressly  decided  that  because 
it  was  not  a  conveyance  of  a  freehold  in  the  coal,  but  a  mere 
lease,  it  could  not,   under  the  revaluation  act  of  1891,  be 
charged  to  the  lessee;  whereas  if  it  had   been  a  sale  outright 
of   the   coal   it   would    be"   otherwise.      This    is    strong   to 
show  that  it   was,    though  no  term  was  fixed,    not  a  sale. 
It  was  declared  a  lease  in  words.     The  land  could  be  charge- 
able only  to  one  holding  a  freehold  for  life  or  in  fee.      U.  S. 
Coal   Co,  V.  Randolph   County,  38  W.  Va.  201.     A  lease  of 
a  tract  for  mining  coal,  for  ten  cents  per  ton  royalty,  was 
treated  as  a  lease  in    Coaldale   Co,  v.  Clark,  43  W.  Va.  84. 
Take  the  case  of  State  v.  South  Penn  Oil  Co,,  42  W.  Va.  80. 
It  holds  that  a  privilege,  liberty  or  license  to  search  and  ex- 
plore the  land  for  oil  or  other  minerals,  coupled  with  a  grant 
to  dig  and  remove  them  and  convert  them  to  the  grantee's 
use,  if  in  fee  or  for  life,  creates  an  incorporeal  freehold  right 
in  the  real  estate  which  must  be  assessed  to  the  grantee  sep- 
arately from  the  land,   if  minerals  be  found  or  produced, 
"but  such  privilege,   liberty  or  license,  and  such  interest,  if 
limited  to  a  term  of  years,  are  not  held  and  owned  as  the 
whole  or  a  part  of  the  freehold  ownership,  within  the  mean- 
ing of  the  act.  and  should  not  be  separately  assessed  to  the 
mining  lessee  on  such  land  books."     In  Peterson  v.  Hall,  50 
S.  E.  p.  606,  we  again  said,  the  oil  lessee  ''had  no  estate  in 
soil  or  minerals."     The  act  referred  to  was  the  revaluation 
act  of  1891.     This  South  Penn  case  shows  (1)  that  a  lease  of 
a  tract  for  mineral  development,   for   life,    fee  or  term  of 
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years  is  not  a  sale  or  conveyance  of  the  land  or  mineral,  but 
confers  an  intangible  or  incorporeal  estate,  in  connection  with 
the  land,  a  right  issuing  out  of  it.  And  (2)  that  if  for  life  or 
fee  it  was  taxable  to  the  grantee  of  that  incorporeal  right, 
because  the  act  of  1891  provided  that  if  minerals  were  owned 
by  any  one  exclusive  of  the  surface,  jbhey  should  be  charged 
separately  from  the  surface  to  the  one  owning  them. 
The  lessee  was  by  the  act  held  to  be  owner.  But  if  the 
mineral  right  were  less  than  for  life,  the  mineral  should 
be  considered  still  as  part  of  the  land,  and  when  the  land  was 
charged  should  not  be  charged  to  the  lessee;  that  it  was  not 
real  estate  and  could  not  he  charged  to  the  grantee,  because 
land  by  our  law  could  only  be  charged  to  the  freehold  owner, 
and  this  shows  that  it  was,  not  a  sale  or  transfer  of  the  very 
mineral,  but  of  only  a  right  to  use  the  land  to  convert  the 
mineral  to  personalty  by  severance  from  the  body  of  the 
land.  The  case  pointedly  says  that  the  coal  itself  was  not 
sold.  The  court  said:  '*A  lessee,  in  the  proper  sense,  may, 
by  contract,  have  right  to  possession,  and  the  possession,  of 
the  coal,  as  a  part  of  the  thing  to  which  the  ownership  ap- 
plies, but  no  part  of  the  thing  owned  is  vested  in  him;  and 
the  statute  contemplates  a  case  in  which  the  other  party  has 
become  the  owner  of  the  mineral  or  coal  and  holds  it  as  such 
owner.  And  in  that  common  law  sense,  adopted  by  the  gen- 
eral assessment  law,  the  ownership  to  be  assessed  cannot  he 
divided  into  parts  less  in  quantity  than  freehold."  The 
statute  charged  land  only  to  the  freehold  owner.  Just  as  1 
have  once  said  above  in  this  case  the  Coal  Company  has  right 
of  possession  of  the  coal,  and  of  the  land  to  mine  that  coal, 
but  no  title  to  the  very  coal  or  land — only  a  right  to  coal  in 
connection  with  the  intangible  right  to  produce  coal,  to  make 
it  personal  property  for  market.  These  leases,  in  the  plain 
import,  mean  that  the  surface  owner  owns  the  whole  land 
and  everything  in  place  in  it,  and  that  the  lessee  simply  has 
a  usufructuary  right  in  connection  with  the  land,  right  to 
use  the  land  for  a  purpose,  a  terminable  right,  which*  may  be 
long  or  short  in  years,  that  is  a  mere  chattel  real,  issuing  out 
of  land,  but  constituting  a  distinct  estate,  a  valuable  one  as 
property,  and  which  is  property,  and  therefore  taxable^  if 
the  state  see  proper  to  do  so.  It  must  l^e  a  mere  leasehold,  a 
chattel  real.  Not  being  a  freehold,  and  being  incorporeal,  a 
mere  right  to  use  the  land  for  a  purpose,  what  can  it  \ye  but 
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a  leasehold  for  years?  It  must  be  something,  in  the  legal 
eye;  it  cannot  be  nondescript.  The  court  in  the  case  referred 
to  last  did  not  say  whether  or  no  that  chattel  real  could  be 
taxed  as  personal  property  under  the  statute  providing  that 
all  personal  property  should  be  assessed  annually,  as  that 
statute  was  not  involved  in  the  case,  but  only  the  act  of  1891 
for  the  revaluation  of  land.  And  note  that  the  court's  opin- 
ion on  page  104  uses  this  plain  and  emphatic  language,  which 
we  borrow  and  now  announce  as  law,  though  it  was  then 
obiter^  namely:  "If  the  State  sees  fit  to  tax  this  kind  of 
personal  property,  then  it  can  be  distrained  and  sold  like 
other  personal  property."  As  further  showing  that  such  a 
lease  is  not  a  sale  of  the  coal  itself,  but  confers  a  leasehold 
for  years  taxable  as  personalty,  I  will  add  that  the  oil  and 
gas  leases  used  in  this  state  demise  a  tract  of  land  for  the 
purpose  of  developing  and  taking  oil  and  gas  for  a  fraction 
of  the  oil  as  royalty,  and  for  a  fixed  sum  per  gas  well,  to  the 
lessor,  for  a  specific  term  of  years  and  as  much  longer  as  oil 
and  gas  can  be  produced  in  paying  quantities,  and  they  have 
always  been  treated  and  deemed  to  be  leases,  not  grants  of 
the  minerals  in  specie.  Boyet*  v.  Seymour^  13  W.  Va.  12, 
was  a  lease  for  all  ccftil  in  a  tract  with  no  definite  term.  It 
was  treated  as  a  lease,  just  as  an  agricultural  lease.  What 
the  difference?  We  have  always  thought  that  these  instru- 
ments, whatever  their  form,  since  they  only  give  right  to 
produce  mineral  out  of  the  fee  owner's  soil,  leaving  him  to 
all  intents  still  the  owner  of  the  land  and  all  minerals  still  in 
the  ground,  though  the  land  may  be  leased,  were  simple 
leases,  conveying  chattel  interest,  and  we  believe  that  many 
cases  give  that  cast  and  stamp  to  them,  and  do  not  consider 
them  as  conveyances  of  the  body  of  the  coal  or  oil,  when  not 
in  fee.  Williamson  v.  Jones^  39  W.  Va.  231;  Betman  v. 
Harness^  42  W.  Va,  433:  Williamson  v.  Jones^  43  W.  Va. 
562;  Wilson  v.  Toust,  43  W.  Va.  826;  Steelsmith  v.  Gart- 
land,  45  W.  Va.  27;  Trees  v.  Eclipse  Co.,  47  W.  Va.  107; 
Lawson  v.  Kirchner,  50  W.  Va.  344;  Lowther  v.  MiUer- 
Sipley  Co.,  53  W.  Va.  501;  Raskell  v.  Sutton,  53  W.  Va.  206; 
Peterson  v.  Hall,  57  W.  Va.  535(50  S.  E.  603).  These  leases 
have  even  after  production  been  held  to  still  leave  the  oil  and 
gas  in  situ  in  the  ownership  of  the  lessor,  and  not  to  be  taxed 
to  the  lessee  as  real  estate;  I  say  as  real  estate.     This  shows 
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that  these  instruments  do  not  convey  the  oil  and  gas.  The 
cases  have  held  that  they  cannot  be  taxed  as  realty;  but  tiiey 
do  not  pass  on  their  taxability  as  personal  proi)erty.  Our 
tax  laws  long  have  provided  that  all  personal  property  shall 
be  taxed;  but  these  leases  for  coal,  oil  and  gas  have  never 
been  taxed  on  the  personal  property  book  in  the  past,  and 
the  question  of  their  taxability  has  never  arisen.  Until  chap- 
ter 35,  Acts  1905,  the  tax  laws  did  not  include  chattels  real 
as  specific  subjects  of  taxation.  Various  decisions  like  Peter- 
Hon  V.  IMl,  57  W.  Va.  535  (50  S.  E.  603),  hold  that  coal,  oil 
and  gas  in  place  were  taxable  to  the  surface  owner,  or  rather 
not  separately  taxed,  not  taxable  to  the  lessee,  and  thence  it 
is  urgently  pressed  in  argument  that  the  decisions  have  ex- 
cluded all  idea  of  taxation  of  them  either  as  realty  or  per- 
sonalty to  the  lessee.  I  repeat  that  the  question  of  taxation 
of  the  leasehold,  as  such,  has  never  been  up  under  former 
laws.  In  Carter  v.  County  Court,  45  W.  Va.  806,  a  tax 
charge  was  made  on  ninety  producing  oil  wells  on  the  per- 
sonal property  tax  book,  and  it  was  held  illegal  taxation.  It 
was  said  to  l^e  an  assessment  on  future  production  of  oil,  and 
the  court  regarded  it  as  a  tax  07i  oil  in  its  place  still  in  the 
earth,  and  as  all  cases  had  held  such  oil  feal  estate,  there  was 
no  law  to  assess  it  as  personalty.  Now,  this  was  not  an  as- 
sessment of  that  intangible  chattel  real,  the  leasehold.  That 
case  is  no  authority  against  this  tax  act  of  1905.  Whether 
the  distinction  seems  refined  or  not,  it  is  real  in  legal  thought, 
for  a  leasehold  is  not  the  wheat  or  corn  produced  under  the 
right  conferred  by  the  lease;  the  lease  is  a  thing  apart  from 
the  commodities  produced  under  the  right  conferred  by  it. 
The  common  law  has  always  recognized  chattels  real  as  dis- 
tinct property,  taxable  if  the  legislature  should  so  direct,  and 
therefore  this  distinction  is  not  new  or  unheard  of  or  refined; 
I  mean  the  discrimination  of  the  leasehold  from  the  fee  own- 
ership out  of  which  it  issues.  The  law  has  always  recognized 
it.  A  chattel  real  is  a  thing  of  property,  in  and  of  itself, 
known  to  the  law  through  centuries,  and  is  not  the  coal,  oU, 
wheat  or  corn  produced  from  the  soil  by  virtue  of  the  ri^^t 
arising  from  it.  They  are  realty  while  attached  to  the  land, 
personalty  when  severed.  The  leasehold  is  an  entity  per  9e, 
not  an  empty  shadow  or  gauze:  So,  the  case  of  Carter  v. 
Tyler  County,  and  other  cases  holding  that  oil  in  place  is  in- 
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eluded  in  the  charge  of  the  land  to  the  owner,  and  cannot  be 
charged  to  the  lessee  of  oil  right,  do  not  solve  the  question, 
whether,  under  the  tax  law  before  that  of  1905,  such  a  lease 
was  taxable  under  the  general  direction  of  the  statute  taxing  all 
personal  property.  Before  1905  the  statute  did  not  expressly 
charge  chattels  real  as  personal  property,  as  does  the  act  of 
1905.  True,  the  Code,  chapter  13,  section  17,  clauses  15  and 
16,  says,  "The  word  'personal  estate'  or  'personal  property' 
include  goods,  chattels,  real  and  personal,  money  credits,  in- 
vestments and  the  evidence  thereof."  "The  word  'land'  or 
'lands'  and  the  words  'real  estate'  or  'real  property'  include 
lands,  tenaments  and  hereditaments,  and  all  rights  thereto 
and  interests  therein  except  chattel  interests."  This  shows 
that  chattels  real  were  never  land,  but  personal  property. 
From  these  clauses  it  may  be  argued  that  chattels  real  were 
taxable  as  personal  property,  especially  as  chapter  29,  section 
48,  taxed  "All  personal  property."  It  may  be  so.  We  do 
not  say,  as  we  are  not  passing  on  the  prior  law.  It  may  be 
said  against  the  taxation  of  chattels  real  under  the  old  law, 
that  the  clause  quoted  above  making  chattels  real  personal 
property  is  only  applicable  to  the  construction  of  statutes  in 
general,  and  as  the  tax  chapter  does  not  in  terms  name  chat- 
tels real  for  taxation  those  clauses  do  not  apply.  The  Code 
before  1905,  in  chapter  29,  section  61,  relating  to  taxes,  says 
that  "the  words  'personal  property'  as  used  in  this  chapter, 
shall  include  all  fixtures  attached  to  land,  if  not  included  in 
the  valuation  of  such  land  entered  in  the  proper  land  book; 
all  things  of  value  movable  and  tangible,  which  are  the  sub- 
ject of  ownership;  and  moneys,  credits  and  investments,  as 
defined  in  the  following  section."  Acts  1904,  page  56.  Chap- 
ter 35,  Acts  of  1905,  makes  section  61  of  chapter  29  of  the 
Code  read  thus:  "The  woi-ds  'personal  property,'  used  in 
this  chapter,  shall  include  all  fixtures  attached  to  land,  if  not 
included  in  the  valuation  of  such  land  entered  in  the  proper 
land  book;  all  things  of  value,  movable  and  tangible,  which 
are  the  subject  of  ownership;  all  chattels^  real  and  personal; 
all  money,  credits  and  investments  as  defined  in  the  following 
section.  The  word  'land'  or  'lands'  and  words  'real  estate' 
or  'real  property'  include  lands,  tenements  and  heredita- 
ments, and  all  rights  thereto  and  interests  therein,  except 
chattel  interest  and  chattels  reaV^    It  may  be  argued  with 
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force  that  chattels  real,  not  being  "movable  and  tangible/^ 
and  not  being  mentioned  for  taxation  in  section  61  of  the 
prior  law,  were  not  taxable,  as  the  rule  of  construction  is 
that  though  certain  words  are  given  by  the  Code  a  general 
meaning  in  the  construction  of  statutes,  they  would  not  have 
that  meaning  in  construing  a  particular  chapter  or  section 
which  itself,  for  its  own  purposes,  gives  it  a  different  or  lim- 
ited meaning.  But  we  do  not  say  as  to  this.  We  do  sajs 
however,  that  chattels  real  are  in  words  made  a  subject  of 
taxation  by  the  letter  of  the  act  of  1905,  on  which  this  case 
turns.  We  cannot  decide  the  case  by  decisions  resting  on  a 
prior  different  statute. 

Recurring  to  the  contention  that  the  deed  in  this  case 
makes,  not  a  chattel  real,  but  a  sale  of  the  very  coal  itself, 
which  is  yet  taxable  to  the  surface  only  as  realty,  we  are 
reminded  of  some  of  our  own  cases  for  authority  for  the 
proposition.  Wilson  v.  Youat^  43  W.  Va.  826;  Haskell  v. 
Sutton,  53  W.  Va.  206;  South  Fenn  v.  Mclntire,  44  W. 
Va.  296;  Lawson  v.  Kirchner,  50  W.  Va.  344.  Language  is 
used  in  them  incidentally  to  the  effect  that  a  lease  allowing 
the  lessee  to  remove  oil  "is  in  legal  effect  a  sale  of  a 
portion  of  the  land."  That  language  began  in  Wilson  v. 
Youst,  as  a  borrow  from  a  Pennsylvania  case.  See  page 
839  of  43  W.  Va.  It  is  only  repeated  in  the  later  cases. 
Chief  Justice  Marshall  long  ago  said,  what  has  been  accepted 
always  since  as  a  rule,  that  language  in  a  decision  must  be 
interpreted  with  reference  to  the  case  in  hand.  Just  whether 
such  a  lease  was  a  sale  of  the  very  coal  as  part  of  the  land 
was  not  in  judgment  in  those  cases,  not  necessary  to  the  de- 
cisions. Standing  alone  that  language  might  be  construed  to 
mean  that  the  execution  of  the  lease  itself  at  once  vested  the 
mineral  as  part  of  the  body  of  the  land  in  the  lessee;  but 
an  examination  of  these  cases  shows  that  this  was  not  the 
court's  decision,  but  the  cases  involving  the  right  of  a  guar- 
dian or  committee  to  lease  the  land  of  a  ward  or  insane  per- 
son, the  court  simply  held  that  as  under  the  operation  of 
said  leases  the  mineral  would  be  taken  from  the  land,  and  a 
portion  of  its  body  thus  removed,  it  decided  that  such  leases 
so  operating  to  work  a  sale  and  severance  of  part  of  the  land 
from  the  ward  or  insane  person  could  only  be  made  in  the 
mode  authorized  by  law,  that  is,   under  the  statute  for  the 
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sale  of  land  of  persons  insane  or  infant.  A^ain,  there  are  so 
many  West  Virginia  cases,  in  which  the  very  question  as  to 
what  manner  of  estate  such  leases  created  was  directly  involved 
in  which  it  was  held  that  before  finding  the  mineral  no  estate 
whatever  passed,  and  that  even  after  finding  mineral  that  min- 
eral itself  in  the  ground,  not  yet  brought  to  the  surface,  is 
vested  yet  in  the  owner  of  the  surface.  We  must  say  that  many 
of  our  cases  settle  that.  Then,  how  can  it  be  said  that  such 
leases  impart  ownership  in  the  very  coal  in  the  lessee,  if  it 
remain  in  the  surface  owner?  Will  you  make  a  distinction 
between  coal  and  oil?  Why?  It  was  not  made  in  U.  S. 
Mining  Co.  v.  County  CourU  38  W.  Va.  201.  It  is  need- 
less to  say  Peterson  v.  Hall,  57  W.  Va.  535,  (56  S.  E. 
603,)  does  not  touch  the  question  before  us.  It  simply 
holds,  like  many  cases,  that  a  lessee  under  an  oil  lease  has 
no  taxable  vested  estate  in  the  oil  in  place,  but  that  if  it  be 
conveyed  in  fee  it  is  to  Be  taxed  separately  from  the  sur- 
face. It  logically  denies  the  claim  that  the  lease  is  a  sale  of 
the  oil  itself. 

It  was  argued  at  bar  that  land  is  assessed  as  a  body  as 
land,  and  not  the  estate  in  it;  that  there  may  be  a  life  es- 
tate, after  it  another  life  estate,  after  it  a  reversion  or  re- 
mainder, sometimes  a  contingent  estate;  and  that  these  are 
not  each  separately  charged  to  the  owner  of  each.  That  is 
true,  and  why?  Because  the  statute  has  long  provided  that 
"as  to  real  property,  the  person  who,  by  himself  or  tenant, 
has  the  freehold  in  possession,  whether  in  fee  or  for 
life,  shall  be  deemed  the  owner  for  the  purpose  of  taxa- 
tion." Code  1899,  chapter  29,  section  40.  Therefore  the  life 
tenant  must  pay  taxes  during  his  estate,  and  the  remainder- 
man or  reversioner  only  when  the  particular  estate  ends. 
That  may  be  claimed  as  a  good  reason  why  leaseholds  in 
the  past  could  not  be  assessed,  the  charge  of  the  corpus 
representing  and  paying  for  all  the  estate  in  the  land.  But 
suppose  the  statute  had  provided  for  the  assessment  of  the 
life  estate  to  the  life  tenant  and  the  fee  to  the  remainder- 
man. Surely  the  legislature  could  have  done  so.  27  Am.  & 
Eng.  Enc.  of  Law,  609.  And  as  reflecting  a  sedate  purpose 
to  tax  all  leaseholds  for  minerals  compare  the  acts,  not  of  tax 
assessment,  but  of  revaluation  of  1891,  chapter  36,  section 
4,     of    1899,     chapter    21,     section    4,     and     of     1904, 
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chapter  15,  sections  5  and  6.  The  acts  of  1891  and  1899  re- 
quired the  commissioner  ''to  ascertain  and  assess  the  fair 
cash  value  thereof  (the  tract)  and  in  such  assessment  min- 
erals, mineral  waters,  oils  and  gases  underlying  the  surface, 
and  the  location  of  the  land,  shall  be  considered  in  ascertain- 
ing the  value  of  such  land  in  current  money;  and  when  min- 
eral, mineral  water,  oil,  gas  or  coal  privileges  or  interests 
are  held  by  a  party  or  parties,  or  any  company  or  associa- 
tion, exclusive  of  the  surface,  the  same  shall  be  assessed 
separately  to  such  party  or  parties;  company  or  associa- 
tion." Under  that  act  of  1891,  the  same  as  1899,  this 
Court  said  that  the  minerals  here  meant  were  only  free- 
hold and  the  less  leasehold  was  not  separately  charged, 
but  the  land  must  be  charged  to  its  owner.  State  v.  South 
Penn,  42  W.  Va.  80;  U.  S.  Coal  Co.  v.  County  Court, 
38  W.  Va.  201.  Remember  that  those  cases  were  under  the 
acts  of  1891  and  1899,  not  under 'the  assessment  act  of  1905. 
So  Carter  v.  County  Court,  45  W.  Va.  811,  and  Peterson  v. 
Ball,  57  W.  Va.  535,  (50  S.  E.  603),  were  upon  the  same  as- 
sessment act.  They  afford  no  guidance  under  later  and  dif- 
ferent acts.  The  revaluation  act  of  1904  uses  different  lan- 
guage from  the  acts  of  1891  and  1899.  The  legislature  by 
the  revaluation  act  of  1904,  after  requiring  minerals  to  be 
considered  in  the  valuation  for  taxes,  said  in  section  6,  "In 
case  the  whole  or  any  interest  in  the  minerals,  mineral 
waters,  oil,  gases,  coal,  ore  or  timber,  or  any  other  assessable 
interest  in  real  estate  be  held  by  any  person  other  than  the  own- 
er of  the  other  interest  in  said  real  estate,  the  same  shall  be  as- 
sessed separately  in  the  name  of  the  owner  thereof. "  Now,  here 
is  a  change  and  it  speaks  intent  plain.  It  tells  us  that  no  longer 
can  it  be  said  as  held  in  the  cases  above  cited,  that  only  free- 
hold minerals  are  taxable  separately,  but  the  act  says,  "the 
whole  of  or  any  interest  in  the  minerals  *  *  *  or  any 
other  assessable  interest,"  shall  be  taxed  to  each  owner,  and 
a  few  months  later  came  the  act  of  1905  taxing  chattels  real 
in  very  words  several  times  repeated,  and  taxing  them  to 
their  owner  as  personal  property.  This  revaluation  act  of 
1904,  in  connection  with  the  assessment  act  of  1905,  makes 
clear  what  the  legislature  means  by  chapter  35,  taxing  chat- 
tel real.  Read  both  acts  to  get  intent.  The  assessment  act 
of  1904,   chapter  4,  section  54,  still  said  that  "As  to  real 
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property  the  person  who  by  himself  or  his  tenant  has  the 
freehold  in  his  possession,  whether  in  fee  or  for  life,  shall  be 
deemed  the  owner  for  the  purpose  of  taxation."  Thence 
it  is  argued  that  still  mineral  estate  must  be  taxed  in 
the  freehold  estate,  and  that  leases  for  mineral  for  less  estate 
cannot  be  charged  separately.  That  is  true  as  to  minerals  in 
place.  They  are  still  included  in  the  valuation  of  the  free- 
hold; they  were  always,  and  still  are,  included  in  the  valua- 
tion of  the  land  itself.  But  as  to  the  distinct  chattel  real.  It 
is  not,  and  never  was,  included  in  the  valuation  of  real  estate. 
State  v.  South  Penn^  42  W.  Va.  p.  99,  says  that  the  reassess- 
ment act  did  not  relate  to  leases,  but  only  to  freeholds,  and 
that  the  section  providing  that  the  freeholder  should  be 
deemed  the  owner  related  only  to  the  life  or  fee  estate; 
and  on  p.  101  we  find  that  leaseholds  could  not  be  charged  as 
real  estate,  because  "a  lessee,  in  proper  sense,  may  by  con- 
tract have  right  to  possession  of  the  coal,  as  a  part  of  the 
thing  to  which  the  ownership  applies,  but  that  no  part  of 
the  ownership  of  the  thing  is  vested  in  him,"  that  thing 
being  the  corpus  and  coal  in  place.  The  old  law  did  not  in- 
clude leaseholds  in  the  valuation  of  the  land  or  mineral  in 
place;  neither  does  the  new;  but  the  new  law  charges  chattels 
real  as  personal  proi)erty.  For  the  first  time  the  new  law  se- 
lects them  for  taxation  in  words. 

The  real  estate  valuation  act  of  1904  required  each  separate 
interest  to  be  valued  for  taxation,  leaving  it  to  the  legisla- 
ture to  tax  them  as  it  might  see  fit.  The  tax  assessment  act 
of  1904  did  not  tax  leaseholds  separately  in  words,  but  the  act 
of  1905  carried  out  the  policy  of  separate  taxation  contem- 
plated by  the  revaluation  act  of  1904,  and  directed  them  to 
be  taxed  separately  as  personalty.  It  is  not  now  the  consti- 
tutional or  statute  policy  of  this  State,  as  is  argued,  to  assess 
all  that  pertains  to  or  grows  out  of  land  as  land.  The  Con- 
stitution says  that  both  shall  be  taxed,  all  property  shall, 
what  is  land  as  land,  what  the  law  deems  personalty  as 
personalty.  Constitution  and  statute  taken  together  say 
so.  The  Constitution  says  all  property  real  and  personal 
shall  be  taxed.  Still,  without  legislation,  nothing  can  be 
taxed;  but  the  legislature  has  enacted  that  real  and  personal 
property,  including  chattels  real,  shall  be  taxed;  that  any 
assessable  interest  in  land  shall  be  taxed  to  its  owner. 
As  above   stated  the  statute  has    never  in  words  required 
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chattels  real  to  be  separately  assessed  until  the  act  of  1905. 
That  makes  them  specific  subjects  of  taxation.  Never  has 
there  been  a  time  when  by  common  law  a  chattel  real  had 
not  legal  entity  as  an  estate  of  value,  a  property,  distinct 
from  the  body  of  land  of  which  it  savored,  and  therefore 
the  State  has  indisputable  power  to  tax  it  as  such  distinct 
property,  By  the  very  act  of  taxing  it  the  legislature  has 
given  the  chattel  real,  for  purposes  of  taxation,  distinct  ex- 
istence, if  it  had  not  had  it  before,  and  made  it  a  tax 
subject.  No  matter  how  many  estates  or  interests  in  land 
there  may  be  the  State  can,  if  it  chose,  tax  each  separately. 
From  law  cited  above,  property  in  any  form  can  be  taxed. 
"The  term  property  standing  unqualified  in  a  constitution  with 
statutes  designating  subject  of  taxation  includes  both  real 
and  personal  property,  or  estate,  intangible  as  well  as  tan- 
gible rights  of  value."  27  Am.  &  Eng.  Enc.  of  Law,  635; 
Carroll  \,  Terry ^  4  McLean  25;  People  v.  Worthington^  27 
111.  171;  Primm  v.  Bellevilh,  59  111.  142;  Tollman  v.  7r«w- 
urer,  12  la.  534;  State  v.  Savage^  91  N.  W.  716.  *lt  is 
entirely  competent  to  provide  for  the  assessment  of  any 
mere  possessory  right  in  lands,  whether  they  are  owned 
by  the  government  or  private  individuals."  Cooley 
on  Taxation,  635.  Separate  estates  or  interests  arising 
out  of  the  same  property  may  each  be  taxed.  27  Am.  & 
Eng.  Enc.  of  Law.  691.  Desty  on  Taxation  78,  says 
it  is  to  be  taxed  to  the  lessee,  if  the  legislature  so 
enacts. 

ANOTHER  QUESTION. 

The  plaintiff  contends  that  even  conceding  that  its  estate 
is  a  lease  for  years  and  a  chattel  real,  the  act  of  1905  does 
not  in  fact  tax  a  chattel  real.  We  think  that  various  parts  of 
chapter  35,  acts  of  1905,  amending  Code  chapter  29,  plainly 
manifest  an  intent  to  tax  leaseholds.  Before  that  act  chattels 
real  were  not  in  words  mentioned  for  taxation;  but  such 
estates  of  vast  value  and  large  number,  in  which  persons  and 
corporations  had  invested  hundreds  of  thousands  of  dollars 
of  working  capital  or  investment,  not  before  existing,  had 
come  into  existence,  constituting  large  estates  not  taxed,  and 
this  fact  itself  tells  us  what  must  have  been  the  purpose  of 
the  legislature  in  its  amendment  in  1905  of  the  prior  Inw,  as 
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well  as  in  the  reassessment  act  of  1904,  and  we  must  in  con- 
struing the  new  legislation  let  that  fact,  the  presence  of  these 
large  interests,  shed  light  on  the  intent.  But  take  this  new 
act,  let  it  speak  for  itself,  look  at  its  features.  Section  39, 
Code,  chapter  29,  before  1905,  read  thus:  "Whenever  any 
person  becomes  the  owner  of  the  surface  and  another  or  others 
become  the  owner  of  any  other  freehold  estate  in  coal,  oil, 
gas,  or  limestone,  fireclay  or  other  minerals  or  other  mineral 
substances  in  or  under  the  same,  the  assessor  shall  assess  such 
respective  estates  to  the  respective  owners  thereof."  So  read 
the  assessment  act  of  1904,  p.  45.  But  this  section  was  not 
satisfactory.  The  act  of  1905  amended  it  by  striking  out  the 
word  ''freehold."  It  now  reads  "Whenever  any  person  be- 
comes the  owner  of  the  surface  and  another  or  others  become 
the  owners  of  any  other  estate  in  the  coal,  oil,  gas  or  lime- 
stone, fireclay,"  etc.  Decisions  under  the  old  law  held  the 
separate  mineral  freehold  included  in  taxation  to  its  owner, 
the  surface  to  its  owner,  and  held  the  mineral  lease  for  years 
not  taxable  to  its  owners  as  real  estate,  but  that  the  surface 
assessment  to  its  owner  covered  the  mineral  in  place;  but  as 
just  shown  the  act  of  1905  amends  the  section.  It  omitted 
the  word  "freehold."  This  shows  an  intention  to  tax  any 
estate  in  minemls,  freehold  or  less  than  freehold,  to  its  sepa- 
rate owner.  If  freehold,  taxable  as  realty;  if  less,  taxable  as 
personalty  by  reason  of  the  new  section  61.  The  old  section 
defined  personal  property  so  as  not  to  include  chattels  real 
as  seen  above  in  its  quotation.  It  did  not  make  personal 
property,  in  terms,  include  chattels  real;  the  new  section 
does,  and  moreover  excludes  from  the  meaning  of  "land"' 
chattels  real.  How  can  it  be  doubted  for  a  moment  that  the 
intent  was  to  tax  chattels  real,  not  as  land,  but  as  personal 
property?  The  new  section  inserts  "chattels  real"  as  coming 
within  the  meaning  of  personal  property  and  excepts  chattels 
real  from  land  taxation,  and  new  section  63,  as  also  section 
12,  says  that  "all  personal  property"  shall  be  taxed,  and 
hence  chattels  real  must  be  taxed.  Was  not  something  meant 
by  this  amendment?  Section  68  requires  the  assessor  to  as- 
certain "all  personal  property."  Old  section  80  providing 
how  capital  in  trade  should  te  reported  by  the  owner,  re- 
quired the  owner  to  report,  "(a)  the  amount  and  true  and 
actual  value  of  all  tangible  personal  property  used  in  con- 
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nection  with  such  trade  or  business,  otherwise  than  such  as 
is  regularly  kept  for  sale  therein."  The  new  section  added 
to  clause  (a)  the  words  "including  chattels  real,"  thus  plainly 
evincing  a  purpose  to  tax  chattels  real  of  a  firm  or  individual, 
and  tax  them  as  personalty,  which  in  law  they  have  ever  been. 
Section  108  of  the  prior  law  before  1905  prescribed  a  form 
of  the  personal  property  tax  book,  giving  columns  of  differ- 
ent classes  of  personal  property.  It  had  no  column  for  chat- 
tels real;  but  the  act  of  1905  gives  them  a  separate  beading 
and  column  in  a  clause  first  found  in  the  act  of  1905,  "(ppK 
value  of  all  chattels  real  of  every  person,  firm,  or  incorpo- 
rated company."  Here  the  statute  prescribes  that  the  final 
act  of  assessment,  the  actual  tax  book  against  the  tax  payer, 
must  charge  chattels  real.  How  can  we  fail  to  see  fixed  pur- 
pose to  tax  them? 

The  argument  that  the  law  provides  for  a  return  of  delin- 
quent land  is  without  force.  Cannot  a  tax  claim  be  levied  on 
a  chattel  real  and  it  be  sold  therefor?  A  chattel  real  is  xjer- 
sonalty  and  saleable  under  execution.  Freetnan  v.  Dawson^ 
110  U.  S.  264;  8  Enc.  PI.  &  Pr.  550;  Donahue  on  Petroleum 
&  Gas,  176;  17  Cyc.  953. 

To  sustain  the  claim  that  the  act  of  1905  does  not  at  all  tax 
chattels  real,  sections  77  and  78  are  appealed  to.  Section  77 
requires  that  corporations,  except  certain  ones,  shall  make  a 
report  to  the  assessor  showing  the  following  items: 

''(«).  The  amount  of  capital  authorized  to  be  employed  by 
it; 

(5).  The  amount  of  cash  capital  paid  on  each  share  of  stock; 

{c).  The  amount  of  money  in  hand  or  on  deposit  anywhere 
subject  to  its  check  or  draft,  on  the  first  day  of  April  of  the 
current  year; 

{d).  The  amount  of  credits  and  investments  other  than  its 
own  capital  stock  held  by  it  on  said  date,  with  their  true  and 
actual  value; 

(6').  The  quantity,  location  and  true  actual  value  of  all  its 
real  estate,  and  the  magisterial  district  in  which  it  is  located; 

(/).  The  kinds,  quantity  and  true  value  of  all  its  tangible 
personal  property  in  each  magisterial  district  in  which  it  is 
located."  Section  78  directs  how  the  items  shall  be  entered 
in  the  tax  book  and  then  says:  ''The  property  mentioned  in 
items  (c),  (c?),  {e\  and  (/),  shall  constitute  all  the  property  on 
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which  any  such  corporation  shall  be  liable  to  pay  taxes."' 
Upon  that  provision  the  plaintiff  confidently  asserts  that  it 
was  not  the  intention  of  the  legislature  to  tax  chattels  real  at 
all  or  to  any  one.  Here  we  have  verbal  conflict  with  plain 
provisions  above  given,  and  we  must  remember  a  rule  vital 
in  this  connection,  namely,  that  we  must  consider,  not  sec- 
tions 77  and  78  alone,  but  those  sections  along  with  all  other 
provisions  bearing  on  the  same  matter.  We  would  say  that 
the  omission  of  chattels  real  was  due  to  inadvertence  but  for 
the  fact  that  the  bill  in  the  legislature  as  passed  by  the  House 
of  Delegates  contained  the  words  "including  chattels  rear' 
in  clause  C/0,  but  they  were  stricken  out  by  the  Senate  and 
the  amendment  concurred  in  by  the  House.  This  is  held  by 
counsel  as  conclusive  to  prove  that  it  was  not  intended  to  put 
chattels  real  on  the  tax  list  at  all,  and  certainly  not  those 
owned  by  corporations.  Why,  then,  did  not  the  legislature 
strike  out  "chattels  real"  from  section  61?  Why  did  it  not 
strike  from  section  80  clause  (a)  the  words  "including  chat- 
tels real,"  thus  charging  individuals  and  firms  not  incorpo- 
rated with  them?  Why  did  it  still  later  in  the  consideration 
of  the  bill  insert  in  section  108  charging  taxes  a  clause  read- 
ing: *'(pp)  The  value  of  all  chattels  real  of  every  person, 
firm  or  incorporated  company?"  This  last  most  explicit 
language  flatly  says  that  corporations  shall  be  taxed  for  chat- 
tels real.  Just  here  I  would  empluiisize  the  fact  that  this 
clause  is  a  positive  command  to  the  assessor  to  put  chattels 
real  of  a  person,  firm  or  corporation  on  the  tax  hook^  as  the 
last  act  of  taxation;  whereas,  the  report  under  section  77  is 
simply  a  report,  only  a  list  made  by  the  tax  payer,  not  bind- 
ing, not  so  important  as  the  act  of  the  assessor  in  performing 
the  final  act  of  taxation.  True,  the  clause  of  section  78  that 
no  other  property  than  that  specified  in  section  77,  taken 
alone,  is  strong;  but  we  must  get  at  the  real  purpose  of  the 
legislature,  and  weigh  all  it  has  said.  It  is  blundering  legis- 
lation; but  we  must  glean  the  real  and  final  purpose.  It  looks 
like  the  legislature  intended  not  to  tax  chattels  real,  at  least 
those  of  corporations,  and  later  changed  its  mind,  because  in 
section  80  it  required  individuals  and  partnerships  to  be 
charged  with  them,  and  in  clause  (pp)  of  section  108  required 
the  assessor  to  charge  the  value  of  all  chattels  real  of  every 
person,  firm  or  incorporated  company.     It  did  not  go  back 
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to  harmonize  sections  77  and  78  with  the  final  conclusion,  per- 
haps because  it  forgot  to  do  so.  Inadvertent  omission  oc- 
curs in  le^rislation  as  well  as  elsewhere.  We  must  allow  for 
inadvertence  when  plain.  It  plainly  appears  to  be  inadver- 
tence here.  But  aside  from  that  we  must  remember  another 
important  rule  of  statutory  construction  which  has  forcible 
application  in  this  instance.  We  have  clash  between  differ- 
ent provisions  of  the  same  act  on  the  same  matter.  How 
shall  we  cut  the  Gordian  knot  and  resolve  the  conflict?  As 
held  in  Speidel  v.  Warder,  56  W.  Va.  602,  (49  S.  E.  534),  on 
authority  there  cited,  we  must  take  the  later  sections,  80  and 
108  as  reflecting  the  real  last  intent  of  the  law-makers.  Section 
61,  including  chattels  real  in  the  definition  of  personal  prop- 
erty, gives  confirmation  to  this  argument.  So  much  of  the 
statute  speaks  intent  to  tax  chattels  real. 

But  the  plaintiff  claims  that  even  if  chattels  real  are  taxa- 
ble to  individuals,  sections  77  and  78  must  exempt  corpora- 
tions therein  specified  from  taxes  on  their  chattels  real.  We 
cannot  yield  to  a  construction  working  such  partiality,  ine- 
quality and  unfairness.  Why  exempt  the  property  of  corpo- 
rations? We  cannot  realize  that  the  legislature  so  intended. 
However,  if  it  did  so  design,  no  matter  how  plain  its  lan- 
guage, such  exemption  of  chattels  real  of  corporations  would 
l)e  baldly  unconstitutional  under  the  State  (.^institution,  article 
10,  section  1,  commanding  ''all  property"  to  be  taxed  with 
limited  exceptions  therein  given.  So  it  was  held  in  C.  c£*  O. 
B,  Co.  V.  Avditcrr,  19  W.  Va.  438;  State  v.  Buchanan,  24 
W.  Va.  362.  And  would  it  not  be  repugnant  to  the  14th 
amendment  as  denying  other  tax  payers  equality  before  the 
law?  It  would  be  arbitrary  classification,  based  on  no  good 
reason,  but  against  good  reason.  We  should  not  give  a  con- 
struction to  the  act  making  it  violate  the  Constitution.  True, 
though  the  Constitution  does  say  that  all  property  shall  be 
taxed,  it  cannot  be  taxed  until  the  legislature  authorizes  it. 
Superviwrs  v.  Tallant,96  Va.  723;  Vii^ginia  c]&  T,  B.  Co.  v. 
Washingto7i,  30  Grat.  471.  This  is  because  the  Constitution, 
in  this  respect  does  not  act  of  its  own  vigor,  without  an  ena- 
bling act;  but  there  is  the  statute  saying  that  all  property 
shall  be  taxed,  and  sections  55,  80  and  108  covering  chattels 
real,  authorizing  their  taxation.  ''Exemptions  can  be  allowed 
only  when  the  language  is  free  of  doubt,  not  where  it  is 
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-doubtful."     Cooley  on  Taxation,  356;   Vickshiirg  v.  Dennis^ 
116  U.  S.  665. 

It  is  insisted  that  tax  acts  must  be  construed  strictly,  and 
if  it  is  doubtful  whether  the  intent  is  to  levy  a  tax  on  a  thing, 
the  doubt  must  be  solved  in  favor  of  the  tax  payer.  Brown 
V.  Commonwealth^  98  Va.  366;  Net  <&  Twine  Co.  v.  Worth- 
ingtmi,  141  U.  S.  474;  Cooley,  Taxation,  266;  Ricew,  U.  S., 
53  Fed.  910.  As  a  general  rule  that  is  so;  but  there  is  an- 
other rule  here  fitting.  The  Constitution  positively  commands 
that  all  property  shall  be  taxed,  and  we  must  construe  the 
statute  as  meant  to  obey  the  Constitution,  if  its  words  will  at 
all  allow  it,  and  this  act  has  a  section  taxing  all  property,  and 
specific  language  covering  chattels  real.  If  there  were  doubt, 
we  must  rather  resolve  it  in  favor  of  taxing  leaseholds,  and 
* 'impute  to  the  general  assembly  an  intent  to  obey  the  consti- 
tutional mandate,  if  its  enactments  fairly  admit  of  such  con- 
struction," in  the  language  of  the  court  in  Ilart  v.  Smithy 
159  Ind.  182,  58  L.  R.  A.  949.  But  I  see  no  reason  to  in- 
voke this  presumption,  as  I  cannot  see  how  the  statute  can, 
with  reason,  be  held  not  to  tax  chattels  real  whether  of  cor- 
porations or  others.  It  would  be  vastly  more  unplausible  for 
us  to  hold  them  not  taxable  than  taxable.  It  would  defeat 
an  intent  that  is  plain,  taking  the  acts  all  in  all  as  to  this  mat- 
ter. 

It  is  suggested  that  the  statute  makes  no  basis  or  measure 
of  ascertaining  the  value  of  chattels  real,  and  that  this  argues 
that  it  was  not  intended  to  tax  them.  I  may  not  go  too  far 
in  saying  that  a  court  has  little  or  nothing  to  do  with  it. 
Valuation  of  chattels  real  is  not  infeasible — it  can  be  made. 
For  many  other  subjects  of  taxation  no  process  of  valuation 
is  fixed  by  the  statute.  Courts  and  juries  assess  damages  in 
much  more  difficult  instances.  That  the  act  does  not  fix  the 
method  of  valuation,  does  riot  invalidate  it.  Erie  v.  Penn^ 
21  Wall.  492. 

CONSTITUTIONALITY   OF  THE  TAX. 

It  is  contended  that  taxing  chattels  real  is  contrary-  to  the 
State  Constitution  because  double  taxation.  Brief  of  one  of 
the  counsel  for  the  plaintiff  does  not  claim  that  double  taxation 
is  unconstitutional.  Considering  the  vast  power  of  taxation,the 
weight  of  authority  seems  to  say  that  it  is  not  void.    "Since 
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the  power  of  the  legislature  to  tax  is  limited  only  by  con- 
stitutional restriction,  it  follows  that  the  courts  cannot  de- 
clare void  a  statute  imposing  double  taxation  unless  it  be 
in  contravention  of  some  constitutional  restriction."  2T 
Am.  &  Eng-  Enc.  of  Law,  607.  I  suppose  that  as  our  Con- 
stitution says  that  all  property  shall  be  taxed  and  that  the 
taxation  shall  be  "equal  and  uniform,"  double  taxation  is 
i -forbidden.  60  L.  R.  A.  366;  Fulkerton  v.  Bristol,  95 
Va.  1.  Though  some  courts  hold  that  even  under  such 
clause  the  capital  and  shares  in  it,  one  the  property  of  the 
corporation,  the  other  of  individuals,  may  both  be  taxed.  60 
L.  R.  A.  367;  Uyiioyi  Bank  v.  Richmond,  94  Va.  316.  But 
there  is  no  double  taxation  in  taxing  leaseholds.  They  ai-e 
distinct  properties.  Bank  v.  Comrs.,  9  Wall  353;  Otcemsboro 
V.  Owenshoro,  173  U.  S.  664;  Brady  v.  People,  4  Wall,  459. 
There  can  be  several  estates  or  interests,  each  property,  in 
a  tract  of  land,  especially  can  there  be  a  chattel  real 
savoring  of  it,  issuing  out  of  it.  "Several  persons  may 
have  in  one  tract  of  land  distinct  interests  which  are  the 
subject  of  taxation,  such  as  land  and  mineral  rights,  or  land 
and  growing  trees,  or  land  and  structures  thereon."  27  Am. 
&  Eng.  Enc.  of  Law,  640.  The  chattel  is  a  separate  pix>p- 
erty  from  the  land,  taking  neither  its  title  nor  its  soil  in 
itself,  vested  in  a  different  person,  carved  out  of  the  fee,  a 
particular  estate  distinct  as  a  life  estate.  Always  has  the 
common  law  regarded  it  as  distinct  property,  and  of  value 
as  property.  Is  not  the  lease  in  this  case  a  highly  valuable 
asset  of  the  corporation  ?  Has  it  not  a  distinct  property 
in  it  alone?  Who  can  say  that  a  conveyance  of  coal  in  fe4* 
does  not  create  a  separate  property,  taxable  as  such  ?  \Vliy 
is  not  a  long  lease  vesting  the  lessee  with  right  to  take  coal 
not  a  valuable  separate  property?  The  surface  owner  has 
lost  dominion  over  the  coal;  the  lessee  has  complete  do- 
minion. Still,  each  has  a  property,  taxable  distinctly,  if  the 
State  elects  to  do  so,  because  they  are  different  proi>erties, 
and  each  one  ought  to  pay  taxes  on  his  own  property.  As 
remarked  above,  the  legislature  has  made  chattels  real  sepa- 
rate property  for  taxation.  Many  instances  of  taxation  have 
been  held  not  double,  which  might  be  regarded  more  so  than 
in  this  case.  In  Tennessee  v.  Whitworth,  [17  U.  S.  129  the 
court  said:     "In  corporations  four  elements  of  taxable  value 
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are  sometimes  found:  1,  franchises;  2,  capital  stock  m  the 
hands  of  a  corporation;  3,  corporate  property;  and  4,  shares 
of  the  capital  stock  in  the  hands  of  the  individual  stock- 
holders. Each  of  these  is,  under  circumstances,  an  appro- 
priate subject  of  taxation,  and  it  is  no  doubt  within  the 
power  of  a  state,  when  not  restrained  by  constitutional  lim- 
itation, to  assess  taxes  upon  them  in  a  way  to  subject  the 
corporation  or  the  stockholders  to  double  taxation."  A 
tax  on  leasehold  is  not  invalid  as  double  because  it  is  a  dis- 
tinct property  from  the  land.  In  People  v.  Cohen^  31  Cal. 
210,  it  is  held  that  a  tax  on  a  claim  to  or  ix)ssession  of 
land  is  not  a  tax  on  the  land.  In  many  cases  it  has  been 
held  that  the  capital  stock  of  a  bank  and  the  property  in 
which  it  is  invested,  and  the  shares  of  stock  may  all  be 
taxed.  60  L.  R.  A.  366.  They  are  regarded  separate 
property.  Do  we  not  tax  both  the  debt  secured  by  a  deed  of 
trust  and  the  land,  and  the  vendor's  lien  debt  and  the  land, 
one  to  the  creditor,  the  other  to  the  land  owner?  "Where 
two  persons  hold  different  interests  in  the  same  thing  each 
may  properly  be  taxed,  as  they  do  not  hold  by  the  same 
title."  27  Am.  &  Eng.  Enc.  of  Law,  609;  State  v.  Moat'e, 
12  Cal.  56.  We  may  tax  a  horse  to  its  owner,  and  the  debt 
for  which  he  was  purchased  to  its  owner.  Incomes  from 
property  are  assessed  apart  from  the  property  producing  the 
income.  1st  Desty  on  Taxation,  202;  1  Cooley  on  Taxation, 
section  30.  There  is  no  double  taxation  here.  "By  dupli- 
cate taxation  in  this  sense  is  understood  the  requirement 
that  one  person  or  any  one  subject  of  taxation  shall  directly 
contribute  twice  to  the  same  burden,  while  other  subjects  of 
taxation  belonging  to  the  same  class  are  required  to  con- 
tribute but  once."  Cooley  on  Taxation,  394,  "Where  the 
same  property  represents  distinct  values  belonging  to  differ- 
ent i)ersons,  the  fact  that  each  is  taxed  on  the  value  which 
the  property  represents  in  his  hands  does  not  constitute 
double  taxation  obnoxious  to  the  organic  law  of  Maryland." 
r/nited  States  Co.  v.  State,  79  Md.  63.  That  suits  this 
case.  But  suppose  we  say  that  the  charge  of  the  land  to 
the  owner  includes  the  lessee's  interest,  can  the  lessee  say 
that  he  pays  doubly?  What  does  he  pay  doubly?  The  land 
owner  does  not  pay  doubly,  the  lessee  does  not.  Of  what 
has  the  lessee  right  to  complain?  He  does  not  pay  double  tax. 
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I  He  is  not  hurt  by  double  tax.     Double  tax  is  where  the  same 
I  person  is  twice  taxed  for  the  same  thin^.     60  L.  R.  A.   366; 
Desty  on  Taxation,  399. 

We  have  no  doubt  about  the  legality  of  the  tax  after    the 
year  1905.     It  may  be  claimed  to  be  different  as  to  that  year. 
The  revaluation  acts  of  1891  and  1899  required  that  the  min- 
erals be  considered  in  making  up  the  value  of  land,    and  the 
taxing  of  lands  for  1905  is  under  the  valuation   made  under 
the  act  of  1899,  as  the  revaluation  of  land  made  under   the 
act  of  1904,  excepting  chattels   real   from   the  valuation   of 
land,  does  not  apply  to  land  taxes  until  after  1905.      Hence 
the  leaseholder  may  say:      "  The  valuation  under  the  act   of 
1899  includes  minerals;  they  are  charged  to  the  fee  owner^and 
if  my  leasehold  is  charged,  that  is  double  taxation."  Now,  the 
I  cases  of  Carter  Oil  Co.  v.  Tyler  Coxinty,  45  W.  Va.  806,  and 
8t(ite  V.  South  Penn  Oil  Co,,  42  W.  Va.    80,  U.  S\    Co.  v. 
Randolph  County,  38  W.  Va.  201,  only  held  that  minerals  in 
place  should  be  considered  in  fixing  value  of  the  land  to  its 
owner,  and  that  lessees  for  years   of  coal  or  oil  should  not 
be  taxed  with  their  holdings  as  land,  and  did  not  decide  that 
the  lessee  could  not  be  taxed  with  them   as  i>ersonalty.      If 
the    land   were   under     coal  lease,   the     chattel     was     not 
charged  to  the  surface   owner,    which  is  to  say  that  it   was 
excepted  out  of   the  valuation,  because  not  included.      The 
act   of  1904   does  in   terms   except  chattels  real;  but   it    is 
only  an   express    direction  to  the  assessor  of  what   already 
was  the  law,  only  declaratory  of  existing  law.     Both   under 
the  reassessment  act  of   1899  and  1904  the  surface  owner   is 
taxed  with  the  coal  in  the  ground,  because  still  vested  in  him; 
there  is  no  difference  between  the  acts  as  to  this.      The   leg- 
islature in  1905  simply  taxed  what  never  had  been  taxed,  in 
taxing  the  leaseholds  of  the  lessee.     State  v.    South  Peiin^ 
42  W.  Va.,   on   page  99,   says   this:      "  What,  then,   is  the 
subject  matter  of  the  act  of  reassessment  of  1891,  and  does 
the  property  (these  oil  leases)  belong  to  such  subject  matter 
within  the   meaning  of  the  act?       We  may  expect  to  find 
the  object — the  main  general  purpose — of   the  act  expressed 
in  the  title.     The  title   is  'An   act  to   provide  for  the  reas- 
sessment of  the  value  of  all  real   estate  within  this  State.' 
By  a  statutory   rule  of    construction,    the   word    'land'  or 
'lands'  and  the  words  'real  estate'  or  'real  property'  include 
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land,  tenements  and  hereditaments,  and  all  rights  thereto  and 
interest  therein,  except  chattel  interests,  unless  a  different 
intent  on  the  part  of  the  legislature  be  apparent  from  the 
context.  See  Code,  chapter  13,  section  17,  par.  15.  In  the 
assessment  law  the  term  'property'  is  used  not  in  the  sense 
of  the  right  of  ownership,  but  of  the  thing  owned,  which  is 
listed  for  taxation  opposite  the  name  of  the  owner.  The 
context  shows  that  oil  and  gas  underlying  the  surface  and 
within  the  location  of  land,  shall  be  considered  in  ascertain- 
ing the  value  of  such  land;  and  when  oil  or  gas  privileges  or 
interests  are  held  by  a  party  exclusive  of  the  surface  the 
same  shall  be  assessed  separately  to  such  parties — the  land  to 
the  one,  the  oil  privilege  to  the  other. "  The  case  decided,  how  - 
ever,  that  chattel  interests  in  the  land  should  not  be  charged 
to  the  lessee,  and  they  were  not  charged  separately  to  the 
owner.  It  held  that  oil  leases  did  not  constitute  real  prop- 
erty within  the  meaning  of  the  act,  but  the  land  was  valued 
without  respect  to  them.  Just  so  under  the  reasssessment 
of  1904.  Thus,  we  cannot  say  that  the  surface  owner  will 
pay  or  be  charged  with  less  after  1905  than  for  that  year 
or  any  prior  year.  I  repeat  that  the  leaseholds  never  were 
included  in  the  valuation  to  the  fee  owner. 

The  i)oint  was  suggested  that  article  13  of  the  State  Consti- 
tution forfeits  lands  for  omission  from  the  tax  books  for  five 
years,  and  that  an  omission  of  the  land  in  the  fee  owner's 
name  forfeits  the  land,  and  along  with  it  the  leasehold.  We 
do  not  see  how  this  can  make  the  act  unconstitutional 
or  how  it  can  bear  upon  that  point,  this  remote  contingency. 
It  is  not  to  be  contemplated.  It  is  only  a  risk  in  the  future 
assumed  by  the  lessee  when  he  takes  his  lease.  May  not  the 
State  forfeit  for  failure  to  pay  taxes  on  the  body  of  the 
land?  The  State  need  not  look  out  for  that.  That  comes 
from  the  omission  of  the  parties  interested.  A  mortgage 
would  be  likewise  lost.  It  is  the  duty,  not  only  of  the  sur- 
face owner,  but  of  the  owner  of  the  particular  estate,  to 
protect  his  own  estate  from  sale  or  forfeiture  for  taxes.  We 
assert  the  right,  and  also  the  duty,  of  the  lessee  to  have  the 
public  oflBicer  charge  the  tract  in  the  owner's  name,  or  his 
own  name,  for  self  protection.  Assessment  in  the  lessee's 
name  would  protect  from  forfeiture.  The  lessor  has  made 
an  implied  covenant  that  he  will  do  nothing,  either  of  omis- 
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sion  or  commission,  to  forfeit  or  destroy  his  tenant's  estate, 
and  the  lessee  can  use  his,  or  his  own,  name  for  taxation,  as 
an  assignee  can. 

FOURTEENTH   AMENDMENT. 

It  is  said,  but  does  not  seem  to   be  urged  by   one  of  the 
plaintiff's   attorneys,  that  the  statute    taxing  chattels   real 
violates  the    14th  amendment.     Wherein  we  are  not   very 
clearly  told.      It  cannot  be   claimed   that  tax  laws  are  not 
due  process  of  law.     King  v.  Mullen,  171  U.  S.   404;  Statt 
V.   Sponaugle,  45    W.  Va.  415;  Witherspoon  v.    Dunt^ji^  4 
Wall.  210.     Does  it  deny  equal  protection  of  the  law?     Does- 
not  the   act  treat  all  persons  owning    chattels  real    alike? 
There  surely  may  be   taxes  imposed   by  a  state  on  different 
subjects.  The  right  to  the  equal  protection  of  the  laws  is  not 
denied  by  a  state  when  the  same  law  or  course  of  proceeding 
would  be  applied   to   other  persons   under   similar  circum- 
stances and  conditions.     Tinsley  v.  Anderson,  l7l  U.  S.  101. 
In  many  cases,  such  as  tax  laws,  the  legislature  may  classify 
persons  and  things  in  the   administration  of  government. 
It  does  not  follow  that  because  one  man  of  a  class  is  treated 
differently  from  one  of  another  class  that  the  equality  clause 
of  the  amendment  is  violated.      "It  only  requires  the   same 
means  and  methods  to  be  applied  impartially  to  all  constitu- 
ents of  a  class,  so  that  the  law  shall  operate  equally  and  uni- 
formly upon  all  persons  in  similar  circumstances."  Kentucky 
Railroad    Tax  Cases,  115  U.    S.   321.      Under  Magoun  v. 
Illinois,  170  U.  S.  283,  and  other  cases,  the  state   may  clas- 
sify subjects  of  taxation  and  apply  different  methods  of  val- 
uation and  taxation.     The  amendment  prescribed   no   rigid 
equality,  but  permits  to  the  descretion  and   wisdom  of  the 
state  a  wide  latitude.    With  its  impolicy  the  federal  i)ower 
has  no  concern.     It  may  tax  one  kind  of  property  in  one 
way  and  by   one  process  of  valuation,  another  in  another, 
because  they  do  not  belong  to  the  same  class.  In  this  case  the 
land  and  the  chattel  real  are  separate.    It  may  tax  one  class 
of    persons  in   one   trade  in   one  way,  another  in  another. 
BelVs  Oap  Co.  v.  Pennsylvania,  134  U.  S.  232;  Atchison  v. 
Mathews,  174  U.    S.  696;  Florida  Central  v.  Reynolds^  108 
U.  S.  471.     The  last  case  fully  sustains  this  view  in  a  review 
of  the  cases.     See  C(yulter  v.  Z.  cfe  If.  R.  Co.,  25   Sup.  Ct 
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344.  In  this  case  where  is  the  discrimination  1  All  chattels 
real  are  taxed  alike,  and  valued  alike.  No  different  process 
of  even  valuation  prevails  as  to  them  from  other  chattels. 
The  act  taxes  all  i)ersonal  and  real  property.  The  state  may 
tax  some,  exempt  others,  if  not  forbidden  by  its  Constitution. 
King  V.  Mullin^  l7l  U.  S.  404.  Home  Insurance  Oompomy 
V.  New  York^  134  U.  S.  504,  reiterates  the  great  powers  of 
a  state  in  taxation.  But  this  act  taxes  all  persons,  all  prop- 
erty alike.  This  illustration  is  put  by  counsel.  A  owns 
tracts  B  and  C,  coal  land  of  equal  value,  each  two  hundred 
and  fifty  thousand  dollars.  One  is  leased,  the  lease  worth 
$125,000.00.  Counsel  says  that  both  must  be  assessed  equally, 
and  he  assumes  that  the  owner  must  be  assessed  $250,000.00 
on  each,  and  that  this  includes  the  leasehold  in  one  tract, 
and  charging  the  lessee  is  double.  But  he  assumes  that 
both  must  be  assessed  to  the  fee  owner  at  equal  value.  Can- 
not the  value  to  him  of  the  tract  encumbered  by  the  lease  be 
lessened  so  far  as  its  value  is  lessened  by  the  encumbrance  or 
servitude  created  by  the  lease?  In  oral  argument  was  put 
the  case  of  a  man  owning  two  tracts.  One  tract  he  operates 
himself  for  coal,  the  other  over  the  creek  is  operated  by  a 
lessee.  If  the  lessee  is  charged  with  his  leasehold,  on  the  right 
to  mine  coal,  and  the  other  on  the  fee,  not  on  his  coal  oper- 
ations, here  is  discrimination.  The  answer  is  that  one  holds  a 
fee,  and  his  mining  is  under  no  separate  right;  the  other,  the 
lessee,  has  a  separate  distinct  taxable  property.  This 
statute  does  not  forbid  the  subtraction  in  valuing  the  estate 
of  the  owner  in  the  leasehold  tract  of  the  encumbrance  of 
the  leasehold,  if  in  fact  it  lessens  the  value,  nor  does  it 
forbid  the  state,  if  it  chose,  taxing  the  owner  mining  in  the 
tract  which  he  operates.  The  state  may  tax  a  life  estate  and 
the  reversion  or  remainder  as  regards  the  amendment. 
Billings  v.  Illinois,  23  Sup.  Ct.  272;  Orr  v.  Gilman,  183 
U.  S.  278.  See  Copper  Co.  v.  Scherr,  50  W.  Va. 
638. 

In  this  connection  I  again  ask  how  is  there  any  double 
taxation  to  this  plaintiff?  A  single  illegal  taxation  is  not 
double.  If  the  lessee  be  charged  once,  how  does  he  pay 
double.  And  the  lessor  owning  the  fee  is  not  taxed 
double,  and  if  he  were,  how  can  the  lessee  say  that  his  own 
I>ocket  is  injured.      It  cannot  be  said   that  the  amendment 
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is  violated,  and  for  this  reason,  as  also  the  reason  griven 
abovej  that  is,  that  the  leasehold  is  a  separate  independent 
estate. 

A  statute  is  presumed  to  be  constitutional.      We  must  be 
very,  very  clear  that  a  state  law  imposing  taxes  to  support  the 
existence  of  the  state  is  void  because  repugnant  to  the  Consti- 
tution, before  holding  it  void.  The  Supreme  Court  of  the  Na- 
tion has  always  shown  a  great  and  commendable  reluctance  to 
invalidate  such  statutes.  It  has  not  made  the  14th  amendment 
a  weapon  for  assailing  state  power  on  a  subject  in  which  the 
state  power  is  as  wide  as  that  of  taxation  to  support  its  own 
existence.     We  cannot  forget,    we  cannot  be  blind  to   the 
fact  that  vast  values  in   coal   leases,  in  which  millions  and 
millions  of  dollars  are  invested,  have  in  the  past  contributed 
nothing  to  the  public  treasury.     The  state  claims  in  this  case 
that  the  value  of  leaseholds  in  minerals  in  this  State  rises 
to  the  enormous  sum  of  $200,000,000.     These  coal  operations 
have,  in  the  main,  come  to  us  within  the  last  decade,    or 
largely  so.     In  years  past,   the  matter  was  not  of  so  much 
consequence.     Under  the  circumstances  the  legislature  has 
chosen   to  think  that  this  condition  of  things  called  for  the 
new  legislation  involved   in  this  case.      We  cannot  forget 
that  great  agitation  and  discussion  before  the  people  of  the 
state  has  recently  prevailed  upon  the  subject  of  their  taxa- 
tion.    It  has  been  widely  asserted  that  they  have  not  helped 
to  bear  the  burden  resting  till  then  on  other  shoulders.      This 
long  and  warm  agitation  is  part  of  the  history  of  the  state. 
So  warm  was  this  agitation  that  the  legislature  appointed  a 
special  commission  to  revise  the  tax  laws.      New  acts  were 
adopted  at  an  extra  session  in  1904,  and  in  1905  a  new  act 
for  assessing  taxes  was  made  to  cure,   as  we  have  right  to 
say,    what    were  regarded  as  defects  and  inequality  under 
changed  conditions  in  a  growing  state.    The  legislature  has 
plainly  expressed  its  will  that  these  chattels  real  shall  be 
taxed,  and  it  being  within  the  taxing  power  of  the  State,    it 
ill  becomes  a  court  to  defeat  and  frustrate  the  public  and  leg- 
islative will.     For  these  reasons  we  affirm  the  decree  of  the 
circuit  judge. 

Afirrfied. 
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CHARLESTON 
Bently  et  ah  v.  Ash  et  al. 

Submitted  January  30,  1906.     Decided  April   17,  1906. 

1 .     Wills —  CoTMtruetwn^  Devisees . 

H.  E.  made  his  will  devising  his  real  estate  share  and  share 
alike  to  his  seven  children  and  relative  to  his  devise  to  one  of 
them,  who  had  one  child  living  at  the  date  of  the  will  as  well  as 
the  date  of  the  testator's  death,  the  following  provision  was  made: 
'*But  the  share  that  I  will  and  bequeath  to  my  daughter,  Emma- 
zetta  Bently,  late  Emmazetta  Knight,  it  is  my  express  will  and 
desire  and  I  hereby  give  the  same  to  her  and  her  child  or  children, 
to  be  held  by  them  free  from  the  claim  or  claims  of  control  of 
her  husband,  and  the  same  shall  be  held  and  enjoyed— the  said 
Emmazetta  ^entley  and  her  child  or  children,  as  her  or  their  sep- 
arate estate,  and  that  the  said  Bently  shall  not  have  or  exercise 
any  control  over  the  same  directly  or  indirectly,  in  any  manner 
whatever."  Held:  That  not  only  the  child  living  at  the  date  of 
the  will  and  at  the  time  of  testator's  death,  but  all  children  born 
to  E.  thereafter,  took  each  in  fee  equally  under  the  will  with  E. 
the  mother,     (pp.  646,  647,  648.) 

Appeal  from  Circuit  Court,  Cabell  County. 

Bill  by  Lafayette  Bently  and  others  agrainst  Stephen  J. 
Ash  and  others.    Decree  for  plaintiffs  and  defendants  appeal. 

Modified  and  A  firmed. 

SwiTZEK  &  WiATT,  for  appellants. 
Wyatt  &  Graham,  for  appellees. 
McWhorter,  President: 

Henry  Knight  of  Cabell  County  made  his  will  devising  his 
real  estate  to  his  seven  children  share  and  share  alike  as  near 
in  quantity  and  value  as  the  same  could  be  divided;  and  as 
to  his  daughter  Emmazetta,  wife  of  William  Bently,  he 
made  the  following  provision:  "But  the  share  that  I  will  and 
bequeath  to  my  daughter,  Emmazetta  Bently,  late  Emmazetta 
Knight,  it  is  my  express  will  and  desire  and  I  hereby  give 
the  same  to  her  and  her  child  or  children,  to  be  held  by  them 
free  from  the  claim  or  claims  of  control  of  her  said  husband, 
and  the  same  shall  be  held  and  enjoyed — the  said  Emmazetta 
Bently  and  her  child  or  children,  as  her  or  their  separate 
estate,  and  that  the  said  Bently  shall  not  have  or  exercise  any 
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control  over  the  same  directly  or  indirectly,  in  any  nianner 
whatever." 

A  partition  of  the  real  estate  was  had  and  114  acres  of  said 
land  set  apart  to  Emmazetta  Bently  as  her  one-seventh  of  the 
real  estate,  and  on  the  1st  day  of  August,  1877,  John  B.  Laid- 
ley,  special  commissioner  appointed  for  that  purpose  in  the 
partition  suit,  executed  to  said  Emmazetta  Bently  (nee 
Knight)  a  deed  for  the  parcel  of  114  acres  of  land  so  set  apart 
to  her.  She  entered  into  possession  of  said  land  after  the 
conveyance  to  her  by  said  special  commissioner  and  she  and 
her  husband,  William  H.  Bently,  conveyed  said  land  in  small 
tracts  to  various  parties. 

On  the  20th  day  of  May,  1903,   Lafayette  Bently,  Delia 
McDermitt  (nee  Bently),  Wilson  Bently,  William  H.  Bently, 
Albert  Bently,  Sarah  M.  Bently,  Maggie  Bently,  Bonnie  Lee 
Bently,  Margarette  Bently  and  Billie  Barlow  Bently,  infants 
who  sued  by  their  next  friend  William  H.  Bently,  sued  out 
their  subpoena  in  chancery  against  Stephen  J.  Ash,  W.  J. 
Robinson,  James  W.  Floyd,  Wilson  Floyd,  J.  D.  Ash,  Wil- 
liam H.  Harvey  and  William  Clark,  the  holders  of  the  sev- 
eral parcels  of  land  under    the    conveyances   so   made  by 
said  Emmazetta  Bently  and  W.  H.  Bently  her  husband,  and 
at  the  June  rules,  1903,  filed  their  bill  of  complaint  against 
said  parties  named  as  defendants:  alleging  the  making  of  the 
will  by  said  Henry  Knight,  and  the  fact  of  the  partition  of 
the  real  estate  left  by  him  and  the  setting  apart  of  114  acres 
thereof  to  Emmazetta  Bently  and  the  conveyance  by  her  and 
her  husband,  W.  H.  Bently,  of  the  said  114  acres  in  small 
parcels  to  various  parties;  alleging  that  the  land  set  apart  to 
said  Emmazetta  Bently,  the  mother  of  all  the  plaintiflfs  ex- 
cept W.  H.  Bently  her  husband,  was  their  land  except  one- 
eleventh,  claiming  the  same  under  said  will,  that  their  moth- 
er was  entitled  to  one-eleventh  and  the  plaintiff  W.  H.  Bent- 
ly the  husband  of  Emmazetta  and  the  father  of  the  other 
plaintiffs   was   the  legal  heir  of  the  deceased  child  Naoma 
Bently;   praying  a  construction  of  the  will  and  that  they 
might  be  declared  the  rightful  devisees  under  the  will  of  their 
proportionate  part,  and  that  the  deeds  mentioned  in  the  bill 
purporting  to  convey  the  land  set  apart  to  Emmazetta  and 
the  plaintiffs  might  be  cancelled  and  held  for  naught  so  far 
as  the  same  affected  the  interests  of  the  plaintiffs,  that  the 
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cause  be  referred  to  a  commissioner  to  ascertain  the  value  of 
rents,  issues  and  profits  of  said  various  tracts  for  the  last  five 
years  and  that  their  proportionate  share  thereof  be  decreed 
to  them,  and  for  general  relief. 

On  July  25,  1903,  the  defendants  all  having  been  served 
with  process  and  failing  to  appear,  answer  or  plead  to  said 
bill,  the  same  was  taken  for  confessed  as  to  all  the  defend- 
ants and  being  submitted  to  the  court  the  court  ascertained 
that  the  plaintiffs,  the  children  of  Emmazetta  Bently,  were 
equal  devisees  with  their  mother  under  the  will  of  Henry 
Knight  and  that  each  was  entitled  to  one-eleventh  part  of  the 
real  estate  devised  to  the  mother  and  held  under  said  will  and 
that  the  share  of  Naoma  Bently,  deceased,  descended  to  her 
father,  W.  H.  Bently,  one  of  the  plaintiffs  to  this  suit;  and 
it  was  further  adjudged,  ordered  and  decreed  that  the  deed 
from  Laid  ley  commissioner  to  Emmazetta  Bently  for  the  114 
acres  be  set  aside  and  also  that  all  the  other  deeds  mentioned 
in  the  bill  "purporting  to  convey  in  different  quantities  to 
different  parties  the  said  114  acres  of  land  should  be  can- 
celled, set  aside  and  held  for  naught  so  far  as  the  same  af- 
fects the  interest  of  said  children  and  their  rights  under  the 
said  will  of  their  grandfather  said  Henry  Knight,"  and  pro- 
ceeded to  set  aside  all  the  said  deeds  described  in  the  said  bill 
"so  far  as  the  same  effects  the  interests  of  said  children  and 
grand  children  under  the  will  of  said  Henry  Knight;"  and 
decreed  that  the  interest  of  Naoma  Bentl;y^,  one  of  the  child- 
ren who  had  died,  descended  to  her  father  as  her  sole  heir 
who  was  entitled  to  that  portion  devised  to  her  by  said  will, 
being  an  undivided  one-eleventh  part;  "and  that  each  of  said 
children  is  entitled  to  an  undivided  one-eleventh  of  said  114 
acres;"  and  referred  the  cause  to  a  commissioner  to  ascertain 
whether  the  said  114  acres  was  susceptible  of  partition  among 
the  parties  entitled  thereto  and  to  ascertain  further  the  value 
of  the  said  114  acres  and  the  rental  value  of  the  various  tracts 
comprising  the  same  and  "what  would  be  a  fair  compensa- 
tion to  each  of  said  nine  children  and  to  the  said  W.  H.  Bent- 
ly for  the  land  devised  (conveyed)  away  from  said  children  by 
their  mother  and  her  husband." 

The  commissioner  filed  his  report  ascertaining  that  Emma- 
zetta Bently  took  under  the  will  of  the  estate  in  fee  one- 
eleventh  of  the  114  acres;  the  husband  and  father  W.   H. 
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Eently  by  inheritance  as  the  heir  of  two  of  the  deceased  chil- 
dren two-elevenths  in  fee;  and  the  eight  living  children  each 
one-eleventh;  and  that  the  114  acres  as  a  whole  was  worth 
from  $800  to  $1000  and  was  incapable  of  partition  into  eleven 
tracts  and  fixed  the  rental  value  of  the  various  tracts  which 
had  been  conveyed  by  Emmazetta  Bently  and  her  husband ; 
and  reported  that,  ^^If  the  contention  of  the  plaintiffs  in  this 
matter  is  correct  and  sustained,  then  the  husband's  2-11  and 
the  wife's  1-11  of  the  estate  would  inure  to  the  benefit  of 
these  several  vendees,  and  only  8-11  of  the  rents,  issues  and 
profits  should  be  recovered." 

To  the  commissioner's  report  plaintiff  excepted  to  the  ef- 
fect that  the  vendees  should  not  take  the  2-11  which  after- 
wards came  by  inheritance  to  their  grantor  W.  H.  Bently, 
that  at  the  time  of  the  conveyance  the  grantor  Bently  had  no 
interest  except  his  contingent  curtesy  which  was  all  the 
grantees  purchased.  And  the  defendants  made  the  following 
objection  and  exception  to  the  said  report:  **The  defendants 
object  and  except  to  that  part  of  the  foregoing  report  which 
finds  that  the  plaintiffs  or  either  of  them  have  any  interest 
whatever  in  and  to  the  tract  of  land  of  114  acres  in  contro- 
versy in  this  suit. — ^That  the  finding  of  the  Conunissioner  in 
that  regard  is  wholly  contrary  to  the  law  and  the  evidence, 
and  the  defendants  have  a  good  and  complete  title  in  fee  sim- 
ple to  the  several  parcels  of  land  purchased  by  each  of  them 
respectively  as  set  out  in  the  papers  in  said  cause.  This 
December  10th,  1903." 

On  January  9,  1904,  the  cause  came  on  again  to  be  heard 
upon  the  motion  of  the  defendants  to  set  aside  the  decree  ren- 
dered in  the  cause  on  the  25th  day  of  July,  1903,  which  mo- 
tion was  argued  by  counsel  for  plaintiffs  and  defendants  and 
the  motion  was  overruled  by  the  court  and  the  cause  was 
heard  upon  the  report  of  the  commissioner  made  in  pursu- 
ance of  said  decree  and  upon  the  exceptions  to  the  same  filed 
by  the  plaintiffs  and  the  defendants.  An  exception  made  to 
said  report  which  quoted  from  the  will  certain  language,  the 
court  ascertained  that  the  quotation  from  said  will  by  the 
commissioner  was  that  in  reference  to  the  disposition  of  the 
personal  property  and  not  of  the  real  property  and  therefore 
sustained  the  exception  and  overruled  the  other  exceptions  of 
the  plaintiffs  and  the  defendants  and  confirmed  and  approved 
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the  report  after  correcting  the  same  by  sustaining  the  said 
exception  of  plaintiffs.  "The  Court  doth  therefore  adjudge, 
order  and  decree,  that  according  to  the  proper  construction 
of  the  last  will  and  testament  of  Henry  Knight,  deceased,  the 
tract  of  one  hundred  and  fourteen  acres  of  land  conveyed  by 
J.  B.  Laidley,  Commissioner,  to  said  Emmazetta  Bently  by 
deed  bearing  date  the  first  day  of  August,  1877,  and  describ- 
ed as  follows:"  (describing  by  metes  and  bounds  of  two 
tracts  of  land,  one  containing  78  acres  and  the  other  36  acres) 
*'being  together  one  hundred  and  fourteen  acres  is  owned  by 
the  assignees  of  Emmazetta  Bently  and  W.  H.  Bently,  her 
husband,  and  Lafayette  Bently,  Delia  McDermitt  (nee  Bent- 
ly) Wilson  Bently,  Albert  Bently,  Sarah  M.  Bently,  Bonnie 
Lee  Bently,  Margarette  Bently,  and  Billie  Barlow  Bently, 
children  of  said  Emmazetta  Bently  and  W.  H.  Bently  as  fol- 
lows: The  assignees  of  the  said  Emmazetta  Bently  owning 
one  undivided  one-eleventh  of  said  one  hundred  and  fourteen 
acres,  and  the  assignees  of  the  said  W.  H.  Bently  owning  one 
undivided  one-eleventh  of  said  one  hundred  and  fourteen 
acres;  and  Lafayette  Bently,  owning  one  undivided  one- 
eleventh  of  said  one  hundred  and  fourteen  acres,  and  the  oth- 
er children,  namely  Delia  McDermitt  (nee  Bently)  Wilson 
Bently,  Albert  Bently,  Sarah  M.  Bently,  Bonnie  Lee  Bently, 
Margarette  Bently,  and  Billie  Barlow  Bently,  each  an  undi- 
vided one-eleventh  thereof,  and  that  said  one  hundred  and 
fourteen  acres  should  be  divided  among  them  accordingly ;" 
and  it  appearing  from  said  report  that  the  land  was  not  sus- 
ceptible of  partition  among  the  several  owners  the  court  de- 
creed the  sale  thereof  and  gave  judgment  in  favor  of  the 
children  of  Emmazetta  Bently  against  the  defendants  for  the 
several  sums  ascertained  to  be  due  from  them  respectively  for 
their  proportion  of  the  rents,  issues  and  profits  of  the  several 
parcels  held  by  them  due  to  the  said  children  and  for  costs 
of  the  suit.  From  which  decree  the  defendants  Stephen  J. 
Ash,  W.  J.  Robinson,  James  W.  Floyd,  Wilson  Floyd,  W. 
H.  Harvey  and  William  Clark  appealed  assigning  as  error 
the  construction  of  the  will  giving  to  the  children  of  Emma- 
zetta Bently,  who  were  born  after  the  death  of  the  said  Hen- 
ry Knight,  their  interest  in  the  lands  in  controversy  and  in 
finding  that  the  plaintiff,  Lafayette  Bently,  had  any  interest 
or  title  to  any  part  of  said  lands;  that  the  court  erred  in  re- 
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fusing  to  set  aside  the  decree  by  default  of  July  25,  1903,  and 
in  referring  the  matter  to  a  commissioner  to  ascertain  the 
value  of  the  114  acres  and  whether  the  same  was  susceptible 
of  partition  among  the  parties;  and  in  overruling  defendant^'s 
exception  to  the  commissioner's  report  and  finding  that  the 
plaintiffs  or  any  of  tliemhad  any  interest  in  the  tract  of  114 
acres  of  land;  and  in  decreeing  a  sale  of  the  said  land  and  the 
distribution  of  the  proceeds  thereof  as  the  court  might  there- 
,  after  direct;  and  in  rendering  a  judgment  against  the  defend- 
ants for  rents  on  the  several  parcels  of  land  conveyed  out  of 
the  said  114  acres. 

The  appellants  failed  to  make  any  appearance  by  demur- 
rer, answer,  plea  or  otherwise  other  than  to  except  to  the 
commissioner's  report  and  to  make  a  verbal  motion  to  set 
aside  the  decree  of  July  25, 1903  entered  by  default,  nor  have 
they  filed  a  brief  in  the  cause. 

The  main  question  for  decision  in  this  cause  is  the  construc- 
tion of  the  will,  in  one  view  of  the  case  the  defendants  took 
nothing  by  their  conveyances  from  Emmazetta  Bently  and  her 
husband,  W.  H.  Bently,  except  the  one  undivided  eleventh  in 
said  land  held  by  Emmazetta  under  the  will  of  her  father 
Henry  Knight,  and  the  two  undivided  elevenths  held  therein 
by  the  grantor  W.  H.  Bently  who  inherited  the  same  as  sole 
heir  at  law  from  the  two  deceased  children  of  the  said  Emma- 
zetta and  himself,  and  if  this  construction  is  right  it  renders 
other  questions  that  might  be  raised  on  the  record  immate- 
rial. What  was  the  intention  of  the  testator  Henry  Knight 
in  his  devise  to  Emmazetta  and  her  child  or  children?  In 
Finley  v.  King^  3  Pet.  346,  Chief  Justice  Marshall  said: 
"The  intent  of  the  testator  is  the  cardinal  rule  in  the  con- 
struction of  wills,  and,  if  that  intent  can  be  clearly  conceived 
and  is  not  contrary  to  some  positive  rule  of  law,  it  must  pre- 
vail." Page  on  Wills,  sec.  461,  says:  "The  purpose  of  the 
court  in  construing  a  will  is  solely  to  ascertain  the  intention 
of  the  testator  as  the  same  appears  from  a  full  and  complete 
consideration  of  the  entire  will." — Citing  Phayei\.  Kennedy. 
169  111.  360;  Alleii  v.  White,  97  Mass.  504;  Stevensmt  v. 
jEvans,  10  O.  S.  307;  Christy  v.  Christy,  162  Pa.  St.  485. 
"Intention  is  the  life  of  a  will,  and  when  clear,  and  violates 
no  rule  of  law,  it  must  govern  with  absolute  sway. " — McCa- 
mant  v.  NucJcolh,  85  Va.  331 ;  Cresap  v.  Ci^sap,  34  W.  Va.  310. 
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The  will  bears  date  and  was  executed  on  the  25th  day  of 
March,  1875,  and  probated  on  the  20th  day  of  the  May  follow- 
ing. At  the  date  of  the  will  Emraazetta  had  a  child  some  five 
months  of  age,  the  testator  knew  of  the  existence  of  the  child 
and  was  well  aware  of  the  probabilities  of  the  birth  of  other 
children  to  the  said  Emraazetta  and  so  expressed  in  his  will 
clearly  the  intention  of  providing  for  any  and  all  other  chil- 
dren that  mighfr  thereafter  te  born  to  his  daughter  Emmazetta 
to  come  in  and  participate  in  the  provisions  of  his  will.  He 
says,  ''it  is  my  express  will  and  desire  and  I  hereby  give  the 
same  to  her  and  her  child  or  children;'"  that  is,  "to  her  and 
her  child"  in  case  she  should  have  no  other  children  but  if 
there  should  be  others  born  to  her  then  to  be  held  "by  her 
and  her  children."  The  words  "or  children"  were  clearly 
added  for  the  sole  reason  that  the  probabilities  were  that  oth- 
ers would  be  born,  and  that  they  might  take  under  the  will 
with  the  one  already  in  existence;  then  further  on  in  the  same 
sentence  says,  "and  the  same  shall  be  held  and  enjoyed — the 
said  Emmazetta  Bently  and  her  child  or  children,  as  her  or 
their  separate  estate."  That  the  testator  intended  that  the 
child  already  born  should  take  under  the  will  is  clear  and  there 
is  no  reason  why  he  should  provide  for  that  one  alone,  when 
the  probabilities  were  there  would  be  others  bearing  the  same 
relationship  to  him,  and,  to  make  it  clear  that  such  afterborn 
children  should  not  be  excluded,  he  added  the  words  "or  chil- 
dren."' There  can  hardly  be  a  question  but  that  the  testator 
intended  to  devise  the  land  to  his  daughter  Emmazetta  and  her 
then  living  child  and  to  such  other  children  as  might  thereaf- 
ter be  born  to  her;  if  he  had  intended  Xo  include  only  the 
child  then  living  he  would  not  have  added  the  words  "or 
children."  He  intended  that  each  child  should  hold  an  in- 
terest in  said  land  as  his  own  "separate  estate."  In  Martin 
v.  Martin^  52  W.  Va.  381,  at  page  393,  it  is  said  by  Judge 
PoFFENBARGER,  Speaking  for  the  Court:  '  'It  is  established  that 
under  a  devise  to  a  person  and  his  children,  he  having  no 
children  at  the  time  of  the  devise,  neither  a  joint  tenancy  or 
tenancy  in  common  between  the  parent  and  after-born  chil- 
dren is  created,  unless  by  some  other  part  of  the  will  it  ap- 
pears that  the  testator  so  intended.  But,  if  the  devisee  has  a 
child  at  the  time  of  the  devise,  such  child  will  take  an  equal 
share  with  the  parent.     In  such  case  the  estate  will  open  and 
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let  in  after-born  children." — Citing  Hatterly  v.  Jackson^  2 
Str.  1172;  Moore  v.  Leach,  59  N.  C.  88;  Gay  v.  Baker,  58 
Id,  344;  Hunt  v.  Satterwaite,  85  i2.  73;  Hampton  v.  Tf?*^!?^- 
<9r,  90  Id.  222. 

In  the  construction  of  a  will  every  word  it  contains  is  to 
have  its  effect  provided  effect  can  be  given  it,  not  inconsist- 
ent with  the  general  intent  of  the  whole  when  taken  togeth- 
er, and  no  word  is  to  be  rejected  unless  therewcannot  be  a  ra- 
tional construction  of  the  will  with  the  word  as  it  is  found. 
Graham,  v.  Graham,  23  W.  Va.  36;  Ernst  v.  Faster,  58 
Kan.  438.  Under  the  will  of  Henry  Knight  his  daughter 
Emmazetta  and  her  children  each  took  in  fee  equal  parts  or 
undivided  interests  in  the  land  devised  and  the  vendees  of 
Emmazetta  and  her  husband  took  only  the  three  undivided 
eleventh  parts  which  their  vendors  were  competent  to  con- 
vey, and  this  is  given  to  them  by  the  report  of  the  commis- 
sioner which  report  in  that  respect  is  confirmed  and  approved 
by  the  decree,  but  evidently  by  inadvertence  the  decree  de- 
parts from  the  report  in  this  respect  and  gives  to  the  plain- 
tiffs all  except  two-elevenths,  one  held  by  Emmazetta  and 
one  held  by  the  husband  and  vendor  W.  H.  Bently  as  heir  at 
law  of  one  of  his  deceased  children,  when  he  in  fact  held  two 
shares,  there  being  two  deceased  children  as  reported  by  the 
commissioner  and  which  was  confirmed. 

In  this  regard  the  decree  will  have  to  be  modified  so  as  to 
give  to  the  appellants  respectively  three  undivided  eleventh 
interests  in  the  several  tracts  claimed  by  them  instead  of  two 
undivided  elevenths  as  provided  in  the  decree  of  January  9, 
1904;  and  as  so  modified,  the  same  will  be  affirmed  with  costs 
to  the  appellants  as  the  parties  substantially  prevailing,  and 
the  cause  is  remanded  for  further  proceedings  to  be  had 
therein. 

Modified  aiid  A^rmed. 
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CHARLESTON 

Schwarzchild  &  Sulzberger  Co.  v.  Chesapeake  &  Ohio 

Railway  Co. 

Submitted  February  15,  1906.     Decided  April  17,  1906. 

1.  Writ  of  Error — Record — Bill  of  Exceptions. 

When  upon  the  hearing  of  a  case  in  the  appellate  court  one  of  the 
parties  tenders  and  asks  to  file  in  the  case  as  a  part  of  the  record 
thereof  a  paper  purporting  to  be  the  original  bill  of  exceptions  ta- 
ken in  the  case  on  the  trial,  and  it  is  admitted  in  open  court  by 
the  opposing  party  that  it  is  the  paper  it  purports  to  be,  the  court 
will  consider  it  as  a  part  of  the  record,  in  the  same  manner  as  if 
brought  up  on  certiorari,     (p.  f)50.) 

2.  Same — Dismitisal. 

.  Upon  a  motion  in  the  appellate  court  to  dismiss  a  writ  of  error  as 
improvidently  awarded  upon  the  ground  that  'Hhere  is,  and  was, 
no  legal  bill  of  exceptions  signed  and  sealed  by  the  trial  judge  in 
said  cause,'*  the  writ  of  error  will  not  be  dismissed  for  such  reason, 
where  the  bill  of  exceptions  as  it  appears  in  the  record  as  certified 
is  sufHcient  on  its  face.     (p.  650.) 

8.     Exceptions — Bill  of — Incorporating  Etidence— Skeleton.  BiU. 

A  case  in  which  the  bill  of  exceptions  as  signed  by  the  judge  did 
not  make  the  evidence  taken  at  the  trial  a  part  of  the  record,  (p. 
652.) 

Error  to  Circuit  Court,  Greenbrier  County. 

Action  by  the  Schwarzchild  &  Sulzberger  Company  against 
the  Chesapeake  &  Ohio  Railway  Company.  Judgment  for 
plaintiff,  defendant  brings  error. 

SiMMS  &  Enslow,  for  plaintiff  in  error. 

Henky  Gilmer  and  T.  N.  Read,  for  defendant  in  error. 

McWhorter,  President: 

Schwarzchild  &  Sulzberger  Company,a  corporation,  brought 
its  action  in  the  circuit  court  of  Greenbrier  county  in  trespass 
on  the  case  against  the  Chesapeake  and  Ohio  Railway  Com- 
pany for  damages  sustained  by  the  plaintiff  because  of  the 
failure  of  the  defendant  to  promptly  furnish  cars  and  transport 
certain  cattle  shipped  by  plaintiff  from  Fort  Springs,  West 
Virginia,  to  Jersey  City,  New  Jersey,  in  September  and  Octo- 
ber, 1903.     The   defendant   appeared  and  demurred  to  the 
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declrration  and  each  count,  which  demurrer  was  overruled: 
defendant  then  entered  a  plea  of  not  guilty;  the  issue  was 
tried  before  a  jury  which  returned  a  verdict  in  favor  of  the 
plaintiff  and  assessed  its  damages  at  $1840. 

The  defendant  moved  to  set  aside  the  verdict  of   the  jury 
and  grant  a  new^  trial  because  the  verdict  was  contrary  to  the 
law  and  the  evidence  in  the  case,   which  motion  was  over- 
ruled, to  which  ruling  of  the  court  defendant  excepted.    The 
court  rendered  judgment  for  said   damages  so  assessed  and 
the  costs  of  the  suit.     The  defendant  tendered  its  bill  of  ex- 
ceptions which  was  signed,  sealed  and  made  a  part  of  the 
record.     The  defendant  procurred  from  this  Court  a  writ  of 
error  and  supe7\sedeas  to  said  judgment.     The  plaintiff  gave 
notice  to  the  defendant  that  it  would  move  this  Court  to  dis- 
miss  the  writ  of  error   and   Hupernedeas  as   improvidently 
awarded  "because  there  is,   and  was,  no  legal  Bill  of  Excep- 
tions signed  and  sealed  by  the  trial  judge  in  said  cause. "  When 
the  case  was  called  for  hearing  the  defendant  in  error  moved 
to  dismiss  the  writ  of  error  upon  the  notice  given,  and  the 
plaintiff  in  error  moved  to  quash  the  notice  and  writ  and 
moved  to  dismiss  said  motion.     The  defendant  in  error  then 
tendered  and  asked  to  file  as  part  of  the  record  in  the  case 
the  original  bill  of  exceptions.     The  plaintiff  in  error  ad- 
mitted in  open  Court  that  the  paper  presented  was  the  orig- 
inal bill  of  exceptions  taken  by  it  in  the  court  below,  but 
objected  to  the  filing  of  it,   when  the  case  was  fully  heard 
upon  said  motion  and  upon  the  transcript  of  the  record  of 
the  judgment  and  submitted. 

The  record  does  not  disclose  any  reason  given  in  support 
of  the  demurrer  to  the  declai-ation,  neither  is  it  contended 
for  in  the  brief  of  counsel  for  the  plaintiff  in  error,  and  an 
examination  of  the  declaration  does  not  disclose  any  serious 
defects  in  it.     The  demurrer  was  properly  overruled. 

The  assignments  of  error  as  set  out  in  the  petition  for  writ 
of  error  which  relate  to  the  giving  of  instructions  for  plain- 
tiff and  complained  of,  which  instructions  were  based  upon 
the  evidence  given  in  the  case;  and  another  assignment  where 
it  is  contended  that  the  court  erred  in  refusing  to  set  aside 
the  verdict  and  grant  the  defendant  a  new  trial  tecause  the 
evidence  clearly  showed  that  the  verdict  was  wrong.  The 
bill  of  exceptions  as  it  appears  in  the  record   is  sufficient  to 
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.  bring  up  all  the  questions  upon  the  exceptions  made  by  the 
defendant  below,  and  therefore  the  appeal  cannot  be  dismissed 
as  improvidently  awarded.  The  original  bill  of  exceptions, 
as  it  was  signed  by  the  judge  of  the  court  below  and  which 
was  admitted  in  open  court  to  be  the  original  bill,  is  as  fol- 
lows: 

"Schwarzchild  &  Sulzberger  Co. 
vs.)  T  O  C. 

The  Chesapeake  and  Ohio  Railway  Company 

a  Corporation. 

Be  it  remembered  that  on  the  trial  of  this  case  after 
F.  M.  Arbuckle  had  been  duly  sworn  to  report  the  testimony 
in  shorthand  to  be  taken  herein,  the  plaintiff  to  maintain  the 
issue  on  its  part  joined  introduced  before  the  jury  the  follow- 
ing evidence: 

(Here  insert  stenographer's  report) 
and  rested. 

And  the  defendant  to  maintain  the  issue  on  its  part  joined, 
introduced  before  the  jury  the  following  evidence: 

(Here  insert  stenographer's  report) 
and  rested. 

And  thereupon  the  plaintiff  in  rebuttal  introduced  the  fol- 
lowing evidence: 

(Here  insert  stenographer's  report) 
and  rested.     And  the  above  was  all  the  evidence  introducetl 
before  the  jury  on  behalf  of  the  plaintiff  and  of  the  defend- 
ant. 

And  thereupon  the  plaintiff  asked  the  Court  to  give 
to  the  jury  Instructions  marked  Numbers  1,  2,  3,  4,  and 
5  to  the  giving  of  which  and  each  of  them  the  defendant  ob- 
jected, which  objection  the  Court  overruled  and  gave  to  the 
jury  instructions  Marked  Plaintiff's  instructions  Numbers  1, 
2,  3,  4,  and  5  asked  for  by  the  plaintiff,  to  which  ruling  of 
the  Court  in  giving  said  instructions  and  each  of  them  the 
defendant  excepted. 

And  thereupon  the  defendant  asked  the  Court  to  give  to 
the  Jury  its  instructions  marked  Defendant's  instructions 
Numbers  1,  2,  and  3,  which  the  Court  gave  and  after  argu- 
ment of  counsel  the  jury  retired  to  its  room  to  consider  its 
verdict  and  after  while  came  into  court  with  a  verdict  in  the 
words  and  figures  following;  towit: 

(Here  insert  verdict  of  the  jury) 
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The  defendant  moved  the  Court  to  set  the  said  verdict  aside, 
because  the  said  verdict  is  contrary  to  the  law  and  the  evi- 
dence: 

The  Court  overruled  the  defendant's  motion  to  set  the  ver- 
dict of  the  jury  aside,  to  which  ruling  of  the  Court,  the  de- 
fendant again  excepted  and  asked  the  Court  that  this  its  bill 
of  exceptions  to  the  various  rulings  of  the  Court  and  each 
one  thereof  as  set  out  above,  be  saved  to  it  and  this  its  bill 
of  exceptions  be  signed,  sealed  and  made  a  part  of  the  record 
which  is  accordingly  done. 

J.  M.  McWhorter    (Seal).- 

There  is  nothing  shown  from  this  skeleton  bill  of  excep- 
tions that  at  the  time  it  was  signed  by  the  judge  he  had  be- 
fore him  the  evidence  as  taken  by  the  stenographer.  It  also 
appears  that  the  evidence  taken  in  the  case  was  not  incorpor- 
ated into  the  body  of  the  bill  nor  annexed  to  it  or  so  marked 
by  letter,  number  or  other  means  of  identification,  or  so  de- 
scribed in  the  bill  as  to  leave  no  doubt  when  found  in  the 
record  that  it  was  the  evidence  taken  in  the  case,  and  it  does 
not  appear  from  the  record  as  it  is  printed  that  the  evidence 
was  certified  by  the  stenographer.  It  has  been  held  in  several 
cases  by  this  Court  in  the  last  few  months  that  such  skeleton 
bill  of  exceptions  as  that  herein  set  forth  is  insufficient  to 
bring  up  the  evidence. 

While  the  said  bill  of  exceptions  was  sufficient  as  far  a>; 
the  instructions  were  concerned  having  designated  them  in 
the  bill  as  marked  by  numbers,  but  as  it  is  impossible  to  pass 
upon  the  correctness  of  the  instructions  asked  for  without 
having  the  evidence  in  review  and  the  evidence  not  being  l)e- 
fore  the  Court  the  appellate  court  will  not  presume  that  the 
circuit  court  erred  in  giving  such  instructions.  In  Tracey  v. 
Carver,  (80  S.  E.  825),  57  W.  Va.  587  (Syl.  pt.  3),  it  is  held: 
''Evidence  taken  down  and  transcribed  by  a  shorthand  re- 
porter is  not  a  part  of  the  record,  and  can  only  be  made  so 
by  a  proper  bill  of  exceptions.'-  And  in  I>udUy  v.  BarretU 
recently  decided  by  this  Court,  but  not  yet  i-eported,  (Syl. 
pt.  3),  it  is  held:  "Where  a  paper  which  is  to  constitute  a 
part  of  a  bill  of  exceptions  is  not  incorporated  into  the  body 
of  the  bill,  it  must  be  annexed  to  it,  or  so  marked  by  letter, 
number  or  other  means  of   identification  mentioned  in  the 
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bill,  or  so  described  in  the  bill,  as  to  leave  no  doubt,  when 
found  in  the  record,  that  it  is  the  one  referred  to  in  the  bill 
of  exceptions.''  And  also  in  a  recent  case  here  decided  of 
Coal  (&  Coke  Railway  Company  v.  Joyce^  the  syllabus  is 
entirely  applicable  to  this  case,  where  it  is  said:  "The  skel- 
eton bill  of  exceptions  relied  on  in  this  case  for  the  purpose 
of  making  the  evidence  a  part  of  it,  does  not  do  so,  and  the 
evidence  is  not  a  part  of  the  record,  under  the  authority  of 
the  cases  of  Parr  v.  Currence^  58  W.  Va.  523,  Dudley  v. 
Barret y  et  al,^  58  W.  Va.  235,  Tra^ey'^s  Ad/mrx.  v.  Coal  Co.^ 
57  W.  Va.  587,  and  McKendree  v.  Shelton,  51  W.  Va.  516. 
For  the  reasons  herein  given  the  judgment  complained  of 
is  affirmed. 

Affirmed, 
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1.  Usury — Personal  Plea. 
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2.  UsiTRY — Assumption  of  Payment 
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3.  NOVATIOH. 

Novation  is  the  substitution  of  one  debtor  by  mutual  agreement 
for  another,  whereby  the  old  debt  is  extinguished,    (p.  657. ) 
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Sanders,  Judge: 

On  the  14th  day  of  April,  1896,  the  National  Building  As- 
sociation of  Baltimore,  Md.,  advanced  to  Ida  B.  Nestor  the 
sura  of  $520.00  on  thirteen  shares  of  its  capital  stock  at  that 
time  owned  by  her,  and  she  agreed  to  pay  to  the  Association, 
on  the  15th  of  each  and  every  month,  as  dues,  sixty  cents  for 
each  of  said  shares,  and  also  all  fines  and  other  charges  prop- 
erly chargeable  thereto,  until  the  shares  matured  and  became 
of  the  par  value  of  $100  each,  and  to  secure  the  payment  of 
the  same  she  and  her  husband  conveyed  to  L.  H.  Keenan, 
trustee,  a  lot  in  the  town  of  Elkins, 

On  the  15th  day  of  July,  1896,  Ida  B.  Nestor  and  husband 
conveyed  the  said  lot,  with  covenants  of  general  warranty. 
to  L.  D.  and  Florida  Chenoweth,  and  Ida  B.  Nestor  assigned 
to  the  Chenoweths  her  stock  in  the  Association,  and  at  De- 
cember rules,  1902,  of  the  circuit  court  of  Barbour  county, 
the  grantees  in  the  last  named  deed  filed  their  bill  against  the 
Association  and  L.  H.  Keenan,  trustee,  alleging  that  the  con- 
tract was  usurious,  that  they  had  made  payments  thereon, 
which,  together  with  a  tender  made  by  them,  were  more 
than  suflScient  to  pay  off  the  debt.  The  Association  demurred. 
and  also  filed  its  answer  to  the  bill,  denying  the  usury,  and 
the  cause  was  referred  to  a  commissioner  to  take  and  state 
an  account  between  the  parties,  and  to  report  upon  the  same 
in  two  aspects,  the  first  as  claimed  by  the  Association,  and 
the  second,  treating  the  loan  made  by  the  Association  to  the 
plaintiffs  as  a  loan  made  at  six  per  cent,  interest  and  the  sev- 
eral payments  made  by  the  plaintiffs  thereon  under  whatever 
name  or  designation  as  partial  payments  paid  upon  said  loan. 
The  commissioner  reported  the  sums  due  under  each  theory 
of  the  case,  and  recommended  that  the  sum  reported  by  him 
as  due  when  treating  the  transaction  as  a  loan  at  six  per  cent, 
interest,  be  accepted  as  the  basis  of  settlement.  The  court 
accepted  the  recommendation  of  the  commissioners,and  at  the 
final  hearing  entered  a  decree  in  accordance  therewith,  and 
the  Association  appeals. 

It  is  not  contended  that  the  provision  of  the  contract  b^' 
which  Ida  B.  Nestor  agreed  to  pay  the  dues  and  fines  assessed 
against  the  stock  in  accordance  with  the  charter  and  by-laws 
of  the  appellant  until  said  shares  should  mature,  is  anything 
other  than  a  device  or  scheme  adopted  for  the  purpose  of 
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evading  the  usury  laws.  Still,  for  the  decision  of  this  case 
it  is  entirely  unnecessary  for  us  to  so  decide,  neither  do  we 
think  it  necessary  to  decide  the  point  raised  by  the  appellant 
that  granting  the  contract  usurious  at  the  time  it  was  entered 
into,  it  was  purged  of  its  usuary  by  the  action  taken  at  a 
meeting  of  appellant^s  stockholders  in  January,  1901,  by 
which  it  was  determined  that  under  no  circumstances  should 
any  stockholder  be  called  upon  to  pay  more  than  one  hundred 
installments  upon  his  stock.  It  may  be  well  to  remark,  in 
passing,  however,  that  the  question  as  to  whether  or  not  the 
manner  of  payment  can  be  changed  after  the  time  of  making 
the  contract,  so  as  to  make  the  payments  definite  and  certain, 
and  thereby  relieve  the  contract  of  the  taint  of  usury,  is  dis- 
cussed in  Harper  v.  Building  Asso.^  55  W.  Va.  149.  There 
iv  did  not  appear  that  the  by-laws  copied  into  the  record 
were  those  under  which  the  contract  was  made,  they  having 
been  amended  some  time  after  the  making  of  the  contract, 
and  as  so  amended,  exhibited  with  the  answer.  The  Court, 
in  its  opinion  in  that  case,  says:  "As  they  are  not  the  by- 
laws under  which  the  loan  was  made,  we  are  without  evi- 
dence of  the  character  of  the  by-laws  under  which  it  was 
made.  On  that  question,  the  record  is  silent,  and  the  only 
evidence  concerning  the  nature  of  the  premiums  is  found  in 
the  deed  of  trust  and  the  contract,  and  the  provisions  respect- 
ing it  found  there  clearly  indicate  that  the  premium  was  a 
fixed  sum  to  be  paid  monthly  for  an  indefinite  period  of  time, 
namely,  until  the  stock  should  mature.'' 

But  the  question  we  have  to  determine  is,  whether  or  not 
the  appellees,  as  between  themselves  and  the  appellant,  are 
in  a  position  to  plead  the  usury,  if  such  there  be,  in  the  con- 
tract between  the  appellant  and  Ida  B.  Nestor.  The  deed 
from  the  Nestors  to  the  appellees  provided  that  the  latter 
were  to  assume  the  payment  of  the  amount  granted  on  the 
property  by  the  appellant,  and  a  vendor's  lien  was  retained 
to  secure  said  sum.  This  was  a  part  of  the  consideration  for 
the  purchase  of  the  property.  The  appellant  contends  that 
Ida  B.  Nestor,  being  the  original  subscriber,  and  the  shares 
of  stock  held  by  her  having  been  transferred  to  the  appellees, 
that  she  was  a  necessary  party  to  the  suit,  and  that  the  ap- 
pellees cannot  plead  usury  without  her  consent  appearing  in 
the  record,  such  defense  being  personal  to  the  debtor.     The 
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case  of  Harper  v.  Building  Asso.^  supra^  is  relied  upon  to 
support  this  position.  In  that  case  the  land  upon  which  a 
deed  of  trust  had  been  given  to  secure  a  debt  to  the  Associa- 
tion was  twice  conveyed,  and  Mrs.  Lawrence,  to  whom  the 
loan  was  originally  made,  as  well  as  her  immediate  grantee, 
Sallie  A.  Harper,  filed  their  separate  answers,  averring  an 
assignment  of  the  usury  to  the  plaintiff,  and  praying  tiie 
usury  be  expunged  from  the  debt  and  decreed  to  him.  This, 
it  was  held,  undoubtedly  gave  the  plaintiff  the  right  to  have 
the  usury  eliminated  from  the  debt.  The  Court  said,  **By 
this,  Mrs.  Lawrence,  the  original  debtor,  was  benefited,  for 
in  the  event  of  a  deficiency,  she  would  have  been  liable  to  the 
building  association  for  the  balance  due."  Stepheiu  v.  Jfuify 
8  Ind.  352,  65  Am.  Dec.  764,  is  authority  for  the  position 
that  the  vendee  may  plead  usury,  with  the  consent  of  the 
party  who  made  the  contract,  it  being  there  held:  '*Usury, 
it  seems,  may  be  set  up  by  the  vendee  of  real  estate  subject 
to  the  usurious  mortgage,  with  consent  of  the  party  who 
made  the  usurious  contract  and  who  was  to  suffer  by  it;  and 
if  such  person  be  made  a  party  to  the  action,  he  may  urge 
usury  as  a  ground  of  equitable  relief  to  himself." 

Ida  B.  Nestor,  with  whom  the  contract  by  the  appellant 
was  originally  made,  not  being  a  party  to  this  suit,  and  it 
nowhere  appearing  in  the  record  that  she  consents  that  the 
usury  be  expunged,  the  question  is,  have  the  appellees  the 
independent  right  to  plead  usury?  They  are  not  parties  to 
the  loan,  but  purchased  the  premises  upon  which  the  deed  of 
trust  had  been  given,  and  assumed  and  agreed  to  pay  the 
debt.  By  a  long  line  of  decisions  in  Virginia  and  this  State, 
it  is  held  that  the  plea  of  usury  is  a  defense  personal  to  the 
debtor,  and  so  the  purchaser  of  land  subject  to  a  previous 
lien  cannot  object  that  the  lien  is  usurious,  but  is  bound  to 
discharge  the  lien,  as  a  part  of  the  purchase  price  of  the  land. 
8pe7iglerY,  Snapp^  5  Leigh  478;  CrenBhaio^s  Admr.  v.  Clark, 
5  Leigh  65.  "One  who  purchases  land  that  is  under  a  deed 
of  trust  for  a  usurious  debt  cannot  set  up  the  usury  against 
that  debt."  S^nith  v.  McMillan,  45  W.  Va.  577;  Lee  v. 
Feamster,  21  W.  Va.  108;  Snyder  v.  Construction  Co.^  52 
W.  Va.  655;  Harper  v.  Building  Asso.,  supra.  Having 
agreed  to  pay  the  debt  of  the  appellant,  as  it  stood,  to  allow 
the  appellees  to  take  the  benefit  of  the  usury  would  be  giving 
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them  the  property  for  a  less  amount  that  they  agreed  to  pay. 
One  standing  in  the  relation  of  purchaser  of  mortgaged 
property  cannot  have  the  mortgage  debt  reduced  for  usury; 
the  plea  of  usury  is  personal  to  those  bound  upon  the  bor- 
rowing contract."  Erida/va  v.  Building  Aaao,^  121  Ala. 
480. 

Ida  B.  Nestor  will  be  presumed  to  have  waived  the  usury 
in  the  contract,  inasmuch  as  her  consent  that  it  be  expunged 
does  not  appear  in  the  record.  "Where  land  subject  to  an 
usurious  deed  of  trust  is  conveyed  to  a  grantee,  who  assumes 
the  payment  of  the  debt  named  therein  as  a  part  of  the  con- 
sideration for  the  conveyance,  he  cannot  set  up  the  usury  as 
a  defense  to  a  sale  under  the  deed  of  trust.  He  has  received 
a  consideration  for  his  undertaking  to  pay  the  debt,  and  will 
not  be  permitted  to  get  rid  of  its  payment  by  relying  upon  a 
defense  which  is  personal  to  the  original  debtor,  and  which 
he  has  waived."  Dickenson  v.  Loan  Co.^  93  Va.  498. 
Citing  Michie  v.  John^on^  21  Grat.  334;  Chriatavn  <&  Chwnn 
V.  Wm^than,  78  Va.  100. 

It  is  insisted  on  behalf  of  the  appellees  that  inasmuch  as 
they  became  responsible  for  the  debt  of  Ida  B.  Nestor  to  the 
appellant,  by  consent  of  all  the  parties,  that  they  thereby  be- 
came new  parties  to  the  contract  by  novation.  There  is 
nothing  in  the  record  to  show  that  the  appellant  released  Ida 
B.  Nestor,  or  that  the  appellees  were  recognized  by  the  ap- 
pellant as  liable  for  the  debt,  further  than  after  the  transfer 
of  the  stock  an  account  was  opened  with  them  on  the  books 
of  appellant.  "Novation  requires  the  creation  of  new  con- 
tractural  relations  as  well  as  the  extinguishment  of  old. 
There  must  be  a  consent  of  all  the  parties  to  a  substitution, 
resulting  in  the  extinguishment  of  the  old  obligation  and  the 
creation  of  a  valid  new  one."  lz2o  v.  Ludington^  79  N.  Y, 
Supp.  744;  Crosby  v.  Jerolman^  37  Ind.  264;  Appeal  of 
Shafer,  99  Pa.  246;  Wallace  v.  AxteUy  5  Col.  App.  432. 
**The  original  agreement  of  which  novation  is  sought  must 
be  absolutely  extinguished,  and  the  new  agreement  substi- 
tuted  for  it."  16  Am.  &  Eng.  Ency.  Law,  (1st  Ed.),  864. 
*^he  agreement  of  a  purchaser  of  real  estate  to  pay  a  debt 
evidence  by  a  promissory  note  and  secured  by  a  mortgage,. 
as  a  part  of  the  purchase  price,  even  where  the  payee  subse- 
quently agrees  to  accept  the  purchaser  as  the  payor  and  re- 
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lease  the  maker,  does  not  constitute  a  novation."  KeUo  v. 
Fleming^  104  Ind.  180.  "A  novation  is  never  presumed, 
but  must  be  established  by  the  full  discharge  of  the  original 
debt  by  the  express  terms  of  the  agreement  or  the  acts  of 
the  parties,  whose  intention  must  be  clear."  Henry  \,  Nobert^ 
(Tenn.),  35  S.  W.  444;  McCartney  v.  Kipp,  171  Pa.  544. 
So,  we  cannot  say  that  the  facts  presented  bear  out  the  con- 
tention that  there  was  a  novation  of  the  contract.  And,  again 
the  appellees  assumed  to  pay  the  debt.  The  payment  of  this 
debt  was  the  consideration  for  the  land  conveyed  to  them. 
What  difference  to  them  whether  the  debt  be  usurious  or 
not?  Tliey  must  pay  the  sum  agreed  to  be  paid  by  them  for 
the  land. 

Holding  as  we  do,  it  is  unnecessary  to  go  into  the  question 
as  to  whether  or  not  the  tender  claimed  to  have  been  made 
by  the  appellees  is  such  a  tender  as  is  contemplated  by  law. 

The  decree  of  the  circuit  court  is  reversed,  and  the  plain- 
tiff's bill  dismissed. 

Reversed, 


CHARLESTON 
Clbavenger  et  al.  v.  Sturm  et  al. 
^m      ^^       Submitted  February  27,  1906.     Decided  April  24,  1906. 

1.  Specific  Pekpormance — Executory  Contract — Fraud, 

An  executory  contract  for  the  sale  of  land  will  not  be  specificaUj 
enforced  in  favor  of  a  vendor  who  has  made  material  fraudulent 
misrepresentations,  upon  which  the  vendee  relied  in  making  the 
contract,  (p.  661.) 

2.  Samk— Cancellation  of  Contracts— Fraud. 

Equity  will  rescind  such  contract  where  such  relief  is  asked  b? 
the  purchaser,     (p.  667.) 

3.  Same — Mtsr  presentations. 

Misrepresentations,  though  in  a  slight  degree,  of  material  facts, 
relied  upon  by  the  vendee,  will  defeat  specific  performance  in  fa- 
vor of  the  vendor,    (p.  667.) 
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4.    Same. 

A  court  of  equity  will  not  specifically  enforce  an  executory  con- 
tract when  it  appears  to  be  unfair,  tainted  with  fraud  or  induced 
by  misrepresentations,     (p.  667.) 

Appeal  from  Circuit  Court,  Barbour  County. 

Bill  by  S.  A.  Cleavenger  and  others  against  B.  A.  Sturm 
and  others.  Decree  for  plaintiff,  and  defendant  Sturm  ap- 
peals. 

Reversed.      Co)) tract  Rescinded. 

Dent  &  Dent,  for  appellant. 
Samuel  V.  Woods,  for  appellees. 

Sanders,  Judge: 

On  the  15th  day  of  December,  1902,  a  contract  was  entered 
into  between  Samuel  A.  Cleavenger  and  B.  A.  Sturm,  whereby 
the  former  agreed  to  sell  and  convey  to  the  latter  122  acres 
of  land,  with  the  exception  of  tlie  coal  underlying  same  which 
had  been  sold,  and  which  was  stated  to  be  twenty-seven  or 
twenty-eight  acres,  lying  in  Barbour  county,  for  the  sum  of 
$8,075.  At  the  time  the  contract  was  entered  into,  Sturm 
paid  $100  on  the  cash  payment.  On  the  17th  day  of  Decem- 
ber following  Cleavenger  made  and  tendered  Sturm  a  deed 
conveying  to  him  the  property,  which  Sturm  refused  to  ac- 
cept, and  at  the  January  rules,  1903,  S.  A.  Cleavenger  and 
Mary  Cleavenger,  his  mother,  tiled  their  bill  in  the  circuit 
court  of  Barbour  county,  against  Sturm  and  one  Allen  Moats, 
to  compel  specific  execution  of  the  contract,  which  is  as  fol- 
lows: 

"Dec.  15,  1902.  Article  of  agreement  between  S.  A. 
Cleavenger  of  the  first  part  and  B.  A.  Sturm  of  the  second 
part  Witnesseth^  for  and  in  consideration  of  Eight  Thousand 
and  Seventy-five  Dollars,  $8,075.00,  the  party  of  the  first 
part  agrees  to  sell  and  convey  the  said  tract  of  land  that  he 
now  owns  to  the  party  of  the  second  part  under  a  general 
warranty  except  the  coal  that  has  been  sold,  about  twenty- 
seven  or  eight  acres,  further  money  in  trust,  which  is  held  by 
the  Mother  of  the  party  of  the  first  part  and  in  case  she  does 
not  sign  her  right  away  to  the  party  of  the  second  part  the 
party  of  the  second  part  is  to  leave  in  bank  what  would  be 
cisiflered  her  third  interest  in  said  land  and  the  above  tract 
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contains  122  acres  &  the  5/^  acres  of  land  that  the  party  of 
the  first  part  has  rented  of  his  mother  and  is  to  rent  it  to  the 
party  of  the  second  part  just  as  he  has  it  and  when  it  comes 
into  his  possession  is  to  convey  it  to  the  party  of  the  second 
part  at  the  same  price  per  acre  and  the  cash  payment  is  to  he 
Twenty  Hundred  or  more  at  the  discretion  of  the  party  of 
the  second  part  and  the  residue  in  six  and  eighteen  months  at 
six  per  cent  interest  from  date  of  deed.  Possession  is  to  be- 
gin on  or  before  the  15th  day  of  March,  1903." 

After  setting  up  in  the  bill  the  agreement,  and  the  fact  of 
making  and  tendering  the  deed,  and  Sturm's  refusal  to  ac- 
cept same,  the  plaintiffs  claimed  that  in  the  negotiations  for 
the  purchase  of  the  land  Sturm  stated  that  it  was  a  joint  pur- 
chase for  the  benefit  of  himself  and  Allen  Moats,  his  father- 
in-law,  and  further  represented  that  Moats  was  to  sign  the 
notes  for  the  deferred  payments,  and  that  his  name  should 
have  been  signed  to  the  contract,  and  that  he  would  there- 
after sign  the  same.  To  the  bill  Sturm  and  Moats  filed 
their  separate  answers,  the  latter  denying  that  he  had  any 
connection  whatever  with  the  contract,  or  that  he  had  ever 
authorized  Sturm  to  represent  that  he  would  purchase  the 
land,  and  further  denying  that  he  authorized  Sturm  to  sign 
his  name  to  any  contract  for  the  purchase  of  the  land  men- 
tioned, or  to  any  notes  which  might  be  given  for  the  pur- 
chase price  thereof.  In  the  answer  filed  by  Sturm  it  is 
claimed  that  as  an  inducement  for  bim  to  enter  into  the  con- 
tract, Cleavenger  represented  that  there  were  at  least  twenty 
acres  of  the  Pittsburg  seam  of  coal  on  said  land  which  bad 
never  been  sold,  and  that  in  addition  the  land  was  miderlaid 
with  the  Freeport  seam  of  coal,  and  that  upon  an  examina- 
tion of  the  deed  conveying  the  coal  it  would  be  found  that 
the  matter  was  as  stated,  when,  as  found  by  Sturm  on  exam- 
ination, made  after  the  signing  of  the  contract  of  purchase, 
there  had  been  conveyed  by  said  deed  all  of  the  Pittsburg 
seam  of  coal  and  all  of  the  Freeport  seam  underlying  the 
Pittsburg  seam,  and  that  the  deed  conveying  the  coal  also 
contained  the  following  provision:  ''It  is  expressly  agreed  and 
understood  that  the  parties  of  the  first  part  further  grant  unto 
the  party  of  the  second  part  the  right  of  ingress  and  egress 
under,  over  and  through  said  tract  of  land  for  the  purpose  of 
exploring,  excavating,  mining  and  removing  said  coal  with 
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all  the  rights  of  drainage,  air  shafts,  ventilation,  and  to  go 
under  and  through  said  land  for  the  purpose  of  removing 
other  coal  that  may  be  owned  and  mined  by  the  said  party  of 
the  second  part,  or  its  successors  and  assigns  from  other 
tracts  of  land  that  may  be  operated  and  mined  by  him  or 
them,  and  the  said  party  of  of  the  second  part  is  released 
from  all  damage  that  may  accrue  to  the  surface  of  said  land 
by  reason  of  the  removal  of  the  said  coal  from  under  the 
same;  and  all  other  usual  mining  rights  and  privileges  are 
hereby  granted  that  may  be  required  in  the  opinion  of  the 
party  of  the  second  part  to  carry  on  said  mining  operations 
and  remove  the  coal  aforesaid,  but  it  is  expressly  understood 
that  the  right  to  bore  for  oil  and  gas  is  reserved  by  the  par- 
ties of  the  first  part,  provided  always  that  it  shall  not  inter- 
fere with  or  cause  damage  or  annoyance  to  the  second  party 
in  its  coal  operations. "  It  is  claimed  that  Cleavenger  said 
nothing  in  regard  to  these  mining  privileges  and  provisions 
of  the  deed  when  the  contract  was  entered  into.  Sturm  also 
denied  that  he  had  ever  represented  that  Moats  was  interested 
in  the  purchase  in  question,  and  prayed  for  a  rescission  of 
the  contract,  and  a  decree  against  Cleavenger  for  the  cash 
payment. 

That  the  contract  for  the  sale  and  conveyance  was  entered 
into  and  that  Sturm  paid  $100  cash  is  not  questioned,  and  in- 
asmuch as  the  court  below  decreed  only  against  Sturm,  and 
not  against  Moats,  and  there  being  no  cross-assignment  of 
error,  the  contention  that  Moats  was  interested  in  the  pur- 
chase is  eliminated  from  the  case. 

The  specific  performance  of  the  contract  is  resisted,  and 
the  recission  thereof  asked,  on  the  ground  that  the  plaintiff, 
Samuel  A.  Cleavenger,  made  certain  misrepresentations, 
whereby  the  defendant  Sturm  was  induced  to  sign  the  con- 
tract of  purchase:  It  is  charged  that  he  represented  to  the 
defendant  that  there  remained  unsold  upon  the  tract  of  land 
twenty  or  twenty-five  acres  of  the  Pittsburg  vein  of 
coal,  and  that  the  entire  tract  of  land  was  underlaid  with 
the  Freeport  vein  of  coal,  none  of  which  had  been  sold,  and 
also  that  by  the  terms  of  the  contract  it  was  represented  that 
in  making  the  sale  of  the  forty  acres  of  coal  underlying  the 
land,  only  such  mining  rights  and  privileges  were  given  as 
were  necessarily  implied  by  the  grant,  when,  as  a  matter  of 
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fact,  all  of  the  Pittsburg  coal,  and  forty  acres  of  the  Free- 
port  vein,  had  been  sold  and  conveyed,  and  the  mining  rights 
and  privileges  granted  by  the  deed  conveying  the  forty  acres 
of  coal  were  greater  than  those  which  necessarily,  by  impli- 
cation, would  have  followed  the  grant. 

It  appears  that  Cleavenger,  on  the  19th  day  of  June,  1899, 
conveyed  to  James  Irwin  all  the  coal  underlying  forty  acres 
of  this  tract  of  land,  while  the  contract  sought  to  be  enforced 
represents  that  the  coal  had  been  sold  under  about  twenty- 
seven  or  twenty-eight  acres  thereof.  There  is  no  representa- 
tion by  the  terms  of  the  contract  as  to  the  Pittsburg  vein  of 
coal,  and  the  representations  relied  upon  as  to  this  coal  are 
verbal  statements  claimed  to  have  been  made  by  Cleavenger 
before  the  contract  of  purchase  was  signed.  The  evidence 
as  to  what  Cleavenger  said  in  this  regard  is  very  conflicting 
and  uncertain,  but  assuming  that  it  shows  what  the  defend- 
ant claims  it  does,  still  it  would  be  insufficient  to  defeat  spe- 
cific performance,  much  less  ground  for  rescission.  These 
representations  were  matters  of  opinion.  It  is  clear,  from 
the  evidence,  that  Cleavenger  did  not  know,  as  a  matter  of 
fact,  that  there  were  twenty  or  twenty-five  acres  of  the  Pitts- 
burg coal  which  had  not  been  sold.  He  took  Sturm  upon 
this  tract  of  land,  showed  him  the  outcrop  of  the  coal,  and 
pointed  out  the  boundaries  of  the  coal  which  liad  been  sold. 
Sturm's  opportunities  for  knowing  whether  or  not  twenty  or 
twenty-five  acres  of  the  Pittsburg  vein  of  coal  remained  un- 
sold were  as  good  as  those  of  Cleavenger.  He  had  the  same 
information  Cleavenger  had,  and  was  bound  to  know  at  the 
time  of  these  statements  that  Cleavenger  was  giving  them 
purely  as  a  matter  of  opinion.  ''Where  the  representation 
conmsts  of  general  commendations,  or  mere  expressions  of 
opinion,  hope,  expectation,  and  the  like,  and  where  it  relates 
to  matters  which,  from  their  nature,  situation,  or  time,  can- 
not be  supposed  to  be  within  the  knowledge  or  under  the 
power  of  the  party  making  the  statement,  the  party  to  whom 
it  is  made  is  not  justified  in  relying  upon  it  and  assuming  it 
to  be  true;  he  is  bound  to  make  inquiry  and  examination  for 
himself  so  as  to  ascertain  the  truth;  and  in  the  absence  of 
evidence,  it  will  be  presumed  that  he  has  done  so,  and  acted 
upon  the  result  of  his  own  inquiry  and  examination.''    Pom. 
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Eq,  Jur.,  (3  Ed.),  section  891.     This  being  so,  the  defendant 
cannot  be  relieved  from  the  contract  upon  this  ground. 

But  the  representations  as  to  the  Freeport  vein  of  coal  are 
different.  The  contract  itself  represents  that  the  coal  under 
about  twenty-seven  or  twenty-eight  acres  of  this  tract  of 
land  had  been  sold,  when,  as  a  matter  of  fact,  the  plaintiff 
had  sold  and  conveyed  to  Irwin,  forty  acres,  making  a  differ- 
ence of  twelve  or  thirteen  acres.  This  provision  of  the  con- 
tract is  a  representation  upon  the  part  of  Cleavenger  that 
only  twenty- seven  or  twenty-eight  acres  of  this  coal  had  been 
sold,  which,  at  the  time,  he  knew  was  untrue,  because  of  his 
previous  conveyance  to  Irwin.  Having  by  the  terms  of  his 
contract  made  this  representation,  which  at  the  time  he  knew 
to  be  untrue,  he  cannot  now  be  heard  in  a  court  of  equity  to 
demand  specific  performance  of  that  contract,  if  these  repre- 
sentations wei'e  material,  and  relied  upon  by  the  defendant, 
and  he  induced  thereby  to  sign  the  contract.  The  evidence 
as  to  whether  or  not  Cleavenger  represented  that  his  entire 
tract  of  land  was  underlaid  with  the  Freeport  vein  of  coal  is 
somewhat  conflicting,  but  the  evidence  that  such  representa- 
tion was  made  clearly  preponderates.  The  verbal  testimony 
showing  that  Cleavenger  represented  that  none  of  the  Free- 
port  vein  of  coal  under  this  tract  of  land  had  been  sold  is 
sufliciently  combatted  by  the  terms  of  the  contract  itself,  and 
by  the  statements  which  Cleavenger  made,  that  he  supposed 
that  the  deed  conveyed  all  of  the  coal  under  the  land  which 
had  been  sold.  But  it  appears  that  the  entire  tract  is  under- 
laid with  the  Freeport  vein,  and  this  being  so,  it  is  immate- 
rial as  to  whether  or  not  Cleavenger  made  verbal  statements 
or  representations  as  to  this  fact,  because  by  the  terms  of  his 
contract  he  sold  to  Sturm  all  the  coal  underlying  the  land,  ex- 
cept as  to  the  twenty-seven  or  twenty-eight  acres  which  had 
Ijeen  sold,  when,  as  a  matter  of  fact,  the  entire  tract  is  un- 
derlaid with  coal,  and  he  having  sold  and  conveyed  forty 
acres  instead  of  twenty-eight  acres,  which  at  the  time  of 
making  the  contract  with  Sturm  he  knew,  and  knowing,  rep- 
resented otherwise,  would  be  a  fraudulent  misrepresentation. 
Furthermore,  the  provision  of  the  contract  reciting  that 
twenty-seven  or  twenty-eight  acres  of  coal  had  been  conveyed, 
without  referring  to  the  mining  rights  and  privileges  con- 
tained in  the  deed  of  conveyance  was  a  representation  that 
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only  such  mining  rights  were  granted  by  implication  as  were 
necessary  for  the  removal  of  the  coal.  The  defendant  had 
the  right  to  assume  that  this  was  so,  and  if  at  the  time 
of  the  contract  the  plaintiflF  knew  that  he  had  conveyed 
away  this  property,  and  that  in  the  deed  of  conveyance  he 
had  granted  mining  rights  and  privileges  which  did  not  im- 
pliedly follow  the  grant,  it  was  his  duty  to  make  such  facts 
known.  The  mining  privileges  which  were  granted  in  the 
deed  to  Irwin  for  the  forty  acres  of  coal  are  broad,  and  au- 
thorize the  doing  of  many  things  which  would  not  have 
been  authorized  and  which  could  not  have  been  done  un- 
der a  deed  granting  only  the  coal,  with  the  necessary 
mining  rights  and  privileges.  A  court  of  equity,  where  a 
false  representation  has  been  made  as  to  a  material  matter, 
which  has  been  relied  upon  by  the  purchaser,  and  he  thereby 
induced  to  purchase,  will  not  enforce  specifically  the  contract, 
but  will  rescind  it,  if  asked  to  do  so.  '*A  false  representa- 
tion of  quantity  of  land,  not  relied  on  by  the  purchaser,  and 
not  operating  to  induce  him  to  purchase,  will  give  him  no 
relief  for  deficiency;  but  when  such  false  representation  is 
proven,  presumably  it  does  so  operate,  unless  it  otherwise 
appear."     Cork  v.  Cook,  56  W.  Va.  51. 

It  is  claimed,  however,  that  Gleavenger  invited  Sturm  to 
examine  the  record.  It  is  shown  that  Sturm  did  not  do  so, 
but  relied  upon  the  representations  of  Gleavenger,  which  he 
had  the  right  to  do.  It  is  true  he  could  have  examined  the 
record,  and  ascertained  the  facts  for  himself,  but  not  having 
done  so,  and  relied  upon  the  statements  of  his  vendor,  the 
latter  cannot  complain  that  he  did  not  examine  the  record, 
but  is  bound  by  the  representations  which  he  made.  Judge 
Brannon,  delivering  the  opinion  of  the  Gourt  in  Cork  v. 
Cook,  supra,  says:  "I  will  not  assert  that  if  the  complaining 
party  simply  have  equal  means  to  ascertain,  he  must  make 
inquiry;  but  where  a  representation  has  been  made,  espe- 
cially a  known  false  one,  it  lies  not  in  the  mouth  of  the  maker 
to  say  to  the  other  that  he  should  have  made  inquiry  for  him- 
self, because  he  had  right  to  rely  on  the  representation.  "*" 
Kerr  on  Fraud,  79;  IMl  v.  Fields,  76  Va.  607;  Wthon  v. 
Carpenter,  91  Va.  183.  '*It  may  be  laid  down  as  a  general 
proposition  that  where  the  statements  are  of  the  first  kind, 
and  especially  where  they  are  concerning  matters  which,  from 
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their  nature  or  situation,  may  be  assumed  to  be  within  the 
knowledge  or  under  the  power  of  the  party  making  the  rep- 
resentation, the  party  to  whom  it  is  made  has  a  right  to  rely 
on  them,  he  is  justified  in  relying  on  them,  and  in  the  ab- 
sence of  any  knowledge  of  his  own,  or  of  any  facts  which 
should  arouse  suspicion  and  cast  doubt  upon  the  truth  of  the 
statements,  he  is  not  bound  to  make  inquiries  and  examination 
for  himself.  It  does  not,  under  such  circumstances,  lie  in 
the  mouth  of  the  person  asserting  the  fact  to  object  or  com- 
plain because  the  other  took  him  at  his  word;  if  he  claims 
that  the  other  party  was  not  misled,  he  is  bound  to  show 
clearly  that  such  party  did  know  the  real  facts;  the  burden 
is  on  him  of  removing  the  presumption  that  such  party  relied 
and  acted  upon  his  statements."  Pom.  Eq.  Jur.,  (3d  Ed.), 
section  891;  ffull  v.  Fields^  supi^a;  Linhxirt  v.  Fm^emavUs 
Admr.,  77  Va.  540;  Jiarer  Iron  Co,  v.  Trout,  83  Va.  397; 
Redgrave  v.  Hurd,  L.  R.  20  Ch.  Div.  1,  13, 14,  et  seq,;  Gam- 
mill  V.  Johnmn,  47  Ark.  335;  Bank  of  ^Voodla7ld  v.  Iliatt, 
58  Cal.  234;  Dillman  v.  Nadlelioffer,  119  111.  567.  And 
again  the  same  author  says,  in  section  895:  '* Where  a  repre- 
sentation is  made  of  facts  which  are  or  may  be  assumed  to 
be  within  the  knowledge  of  the  party  making  it,  the  knowl- 
edge of  the  receiving  party  concerning  the  real  facts,  which 
shall  prevent  his  relying  on  and  being  misled  by  it,  must  be 
clearly  and  conclusively  established  by  the  evidence.  The 
mere  existence  of  opportunities  for  examination,  or  of  sources 
of  information,  is  not  sufficient,  even  though,  by  means  of 
these  opportunities  and  sources,  in  the  absence  of  any  repre- 
sentation at  all,  a  constructive  notice  to  the  party  would  be 
inferred;  the  doctrine  of  constructive  notice  does  not  apply 
where  there  has  been  such  a  representation  of  fact.  If  one 
party — a  vendor,  for  example — claims  that  the  invalidating 
eflfects  of  his  misrepresentations  are  obviated,  and  that  the 
purchaser  was  not  misled  by  them,  either  because  they  were 
concerning  patent  defects  in  the  subject  matter,  or  because 
he  was  from  the  outset  acquainted  with  the  real  facts,  or  be- 
cause he  had  made  inquiry,  and  had  thereby  ascertained 
the  truth,  the  foregoing  qualification  plainly  applies;  it  is 
plainly  incumbent  on  the  vendor  to  prove  the  alleged  knowl- 
edge of  the  purchaser  by  clear  and  positive  evidence,  and 
not  to  leave  it  a  matter  of  mere  inference  or  implication;  a/n 
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opportunity   or   means  of  obtaining  th-e  knowledge   is   not 
enough. 

We  must  not  confound  the  principles  which  ai-e  to  be  ap- 
plied where  there  is  fraud  or  misrepresentation  with  those 
applicable  to  that  class  of  cases  where  there  is  no  fraud  or 
misrepresentation,  but  where  the  vendor  is  unable  to  perform 
his  contract  in  its  entirety,  because  of  a  deficiency  in  the 
quantity  or  quality  of  the  estate,  or  because  of  defect  in  his 
title  or  interest.  In  such  cases  equity  may  decree  specific 
performance,  with  compensation  or  abatement  for  the  defi- 
ciency or  defect,  if  the  vendor  can  substantially  perform  his 
contract.  Newman  v.  Kay^  57  W.  Va.  98;  Thompson  f. 
Jacknoti^  3  Rand.  SOI;  13  Ves.  73;  Pomeroy's  Eq.  Jur., 
(Remedies),  section  831. 

Where,  however,  there  is  fraud  or  a  misrepresentation 
which  is  material,  and  upon  which  the  defendant  relies  in  en- 
tering into  the  contract,  a  court  of  equity  will  not  enfony 
the  contract,  but  will  rescind  it.  Oil  Co*  v.  Oil  Co.^  47  W. 
Va.  84;  Thompson  v.  Tod,  1  Peters  (U.  S.  C.  G.),  38«J; 
Boynton  v.  llazelhoom,  96  Mass.  107;  Miller  v.  Chettroodt* 
aL,  2  N.  J.  Ch.  199.  ''An  executory  contract  for  the  sale  of 
land  will  not  l3e  specitically  enforced  where  the  written  memo- 
rial describes  the  tract  as  containing  130  acres,  when  in  fact 
it  contained  but  105  acres — the  deficiency  being  supplied  bj 
the  vendor  by  a  subsequent  purchase  of  27  acres  adjoining. 
but  not  within  the  boundaries  of  the  tract  as  sold.  The  law 
will  not  compel  a  vendee  either  to  pay  for  land  he  did  not 
buy,  or  to  accept  a  conveyance  of  105  acres  when  he  bought 
130  acres."  Snedaker  v.  Mooi^e,  63  Ky.  542.  Pomeroy,  in 
his  work  on  Equity  Jurisprudence,  classifies  fraudulent  mis- 
representations under  six  different  heads.  The  first  is  where 
a  party  makes  a  statement  which  is  untrue,  and  has  at  the 
time  an  actual  positive  knowledge  of  its  untruth,  and  the 
necessary  resulting  intent  to  deceive — the  scienter  at  law. 
This  is  treated,  in  some  respects,  as  the  highest  form  of 
fraud,  and  is  tlie  classification  which  applies  to  the  facts  of 
this  case.  Here  the  representations,  by  the  terms  of  the  con- 
tract, were  that  only  twenty-seven  or  twenty-eight  acres  of 
the  coal  had  been  sold,  whereas,  in  truth  and  in  fact,  forty 
acres  had  been  sold  and  conveyed.  This  is  a  positive  state- 
ment upon  the  part  of  tlie  vendor,  which  at  the  time  he  knew 
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to  be  untrue,  having  previously  conveyed  the  same  away. 
Also,  by  the  terms  of  the  contract,  only  the  mining  rights 
and  privileges  such  as  by  law  are  incidental  to  and  follow 
the  grant  of  the  coal  are  represented  to  have  passed  by  the 
deed,  whereas  additional  privileges  were  conveyed  thereby. 
To  call  for  specific  performance,  "The  contract  must  be  free 
from  any  fraud,  misrepresentation  even  though  not  fraudu- 
lent, mistake  or  illegality."     Pom.  Eq.  Jur.,  section  1405. 

To  entitle  one  to  specific  performance  it  must  appear  that 
he  who  seeks  such  relief,  as  a  condition  precedent  thereto, 
has  done  or  offered  to  do,  and  is  ready,  able  and  willing  to  do 
and  perform  all  the  material  and  essential  acts  required  of 
him  by  the  stipulations  of  his  agreement,  and  unless  he 
shows  his  willingness  and  ability  to  fulfil  the  contract  upon 
his  part,  a  court  of  equity  will  not  require  the  other  party 
to  perform.  Here  it  appears  that  Cleavenger  is  unable  to 
perform  the  contract.  Having  conveyed  away  forty  acres  of 
coal,  while  his  contract  represented  that  he  had  conveyed 
only  twenty-seven  or  twenty-eight  acres,  and  also  having  con- 
veyed certain  mining  privileges  not  implied  by  the  grant,  and 
it  not  being  within  his  power  to  perform,  equity  and  good 
conscience  will  not  require  of  the  defendant  a  performance 
on  his  part.  "The  maxim  'he  who  seeks  equity  must  do 
equity'  is  uniformly  applicable  in  actions  for  specific  per- 
formance. This  rule,  it  has  been  said,  requires  of  the  plain- 
tiff that  he  do  all  that  is  in  his  i)ower  to  fulfill  his  part  of  the 
contract  which  he  is  seeking  to  enforce;  according  to  its 
terms.  He  must  do  his  full  duty  or  the  court  will  not  regard 
his  prayer."  26  Am.  &  Eng.  Ency.  Law  (2d  Ed.),  44;  Boone 
V.  Missouri  Iron  Co,^  17  How.,  (U.  S.)  340;  CoUon  v.  Thomp- 
son,  2  Wheat.,  (U.  S.)  336;  Morgan  v.  Morgan,  2  Wheat.  (U. 
S.)  290;  Ilarvie  v.  Banks,  1  Rand.  408;  Cohn  v.  Mitchell, 
115  111.  124;    Wiengaertner  v.  Pabst,  115  111.  412. 

However,  the  representations  made  must  have  been  relied 
upon  by  the  purchaser,  and  in  concluding  whether  or  not 
this  is  so,  we  must  look  to  the  character  of  the  representa- 
tions, and  to  all  the  facts  and  circumstances  surrounding  the 
case.  These  representations  go  to  the  very  substance  of  the 
contract,  and,  from  the  whole  case,  we  conclude  that  they 
were  relied  upon  by  Sturm  in  entering  into  it. 

Then,  again,  not  only  must  this  be  so,  but  the  representa- 
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tions  must  be  material.  But  where  fraudulent  misrepreseB- 
tatioDS  are  shown  to  hare  been  made,  and  where  they  baT« 
been  acted  upon  by  the  purchaser  and  he  induced  thereby  to 
si^  the  contract,  it  will  be  sufficient  to  refuse  performanop 
and  to  rescind  the  contract,  if  the  prejudice  is  only  slight 
*'The  court,  however,  does  not  inquire  with  any  care  into  the 
extent  of  the  prejudice;  it  is  sufficient  if  the  party  who  h» 
been  misled  is  very  slightly  prejudiced,  if  the  amount  is  al 
all  appreciable.'''  Pomeroy's  Contracts  (Specific  Perform- 
ance) section  227.  And  the  same  author  says,  in  section  228: 
"If  a  representation,  upon  which  an  agreement  has  been  en- 
tered into,  is  not  only  untrue  but  fraudulent,  or  if  it  contains 
any  element  of  knowledge  or  intention,  it  forms  a  complete 
defense  to  the  enforcement  of  the  whole  contract.  The  partr 
who  made  it  will  not  be  allowed,  against  the  objection  of  the 
other  party,  to  waive  the  particular  part  of  the  contract  to 
which  the  false  statement  relates,  or  with  which  it  is  con- 
cerned, and  to  obtain  a  specific  performance  of  the  remain- 
(j^P  *  *  *  ^  representation,  as  we  have  seen,  may  pre- 
vent the  specific  enforcement  of  an  agreement  by  a  court  of 
equity,  although  it  was  not  intentionally  false,  although  the 
party  making  it  was  innocent  of  any  deception,  and  believed 
his  statement  to  be  true."  Viscount  Clennant  v.  Taisbnrgh^ 
1  J.  &  W.  112.  Cadman.  v.  Hoimer,  18  Ves.,  Jr.,  9:  "Mis- 
representation, though  in  a  slight  degree,  is  an  objection  t-o 
specific  performance." 

Pomeroy's  Eq.  Jur.,  section  898,  in  treating  of  the  mate- 
riality of  the  representation,  says:  "If  any  pecuniary  loss  is 
shown  to  have  resulted,  the  court  will  not  inquire  into  the 
extent  of  the  injury;  it  is  sufficient  if  the  party  misled  has 
been  very  slightly  prejudiced,  if  the  amount  is  at  all  appre- 
ciable."    Smith  V.  Kay,  7  H.  L.  Cas.  750. 

For  the  foregoing  reasons,  we  reverse  the  decree  of  the 
circuit  court,  rescind  the  contract,  and  give  decree  in  favor 
of  Sturm  for  the  cash  payment  made  by  liira,  with  interest 

Rin^erned.     Cmitract  Rescinded. 
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CHARLESTON 
Clark  v.  Beard. 
Submitted  February  13,  1906.     Decided  April  24,  1906. 

1.  Tenancy  in  Common — Ouster  of  Co- Tenant — Payment  of  Taxes. 

The  payment  of  taxes  by  one  co-tenant,  on  the  land  owned  in 
common,  does  not  of  itself  constitute  an  ouster  of  another  co- 
tenant,    (p.  674.) 

2.  Savcb— Adverse  Possession — Commencement. 

The  statute  cf  limitations  does  not  begin  to  run  in  favor  of  one 
co-tenant  of  land  in  possession,  against  another  co-tenant  thereof, 
until  actual  ouster  by  the  former,  or  some  other  act  or  acts  on  his 
part  amounting  to  a  total  denial  of  the  right  of  the  latter,  and  until 
notice  or  knowledge  of  the  act  or  acts  relied  on  as  an  ouster  is 
brought  home  to  him.    (p.  673.) 

8.    Same. 

The  notice  or  knowledge  required  must  be  either  actual,  or  the 
act  or  acts  relied  on  as  an  ouster  must  be  of  such  an  open  and  no- 
torious character  as  to  be  notice  of  themselves,  or  reasonably 
sufficient  to  put  the  disseized  co-tenant  on  inquiry  which,  if 
diligently  pursued,  will  lead  to  notice  or  knowledge  in  fact.  (p. 
675.) 

4.     Ejectment  —  Verdict— Form. 

If  the  evidence  on  the  trial  of  an  action  of  ejectment  shows 
that  the  plaintiff  is  entitled  to  hold  a  part,  share  or  interest  (less 
than  the  whole)  of  or  in  the  land  sued  for,  and  that  the  defendant 
is  entitled  to  hold  a  part,  share  or  interest  (less  than  the  whole)  of 
or  in  said  land,  the  verdict  should  specify  and  describe  the 
part,  share  or  interest  which  each  of  the  parties  is  entitled  to 
hold.    (p.  676.) 

Error  to  Circuit  Court,  Pocahontas  County. 

Action  by  Preston  S.  Clark  against  Emma  C.  Beard.  Judg- 
ment for  defendant,  and  plaintiff  brings  error. 

Reversed.     Remcmded. 

Andrew  Price,  L.  M.  McClintic,  and  Henry  Gilmer, 
for  plaintiff  in  error. 

B.  S.  Turk  and  F.  R.  Hill,  for  defendant  in  error. 

Cox,  Judge: 

Sheldon  Clark,  owning  a  large  quantity  of  land  in  Poca- 
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hontas  county,  by  deed  dated  the  29th  of  August,  1868,  con- 
veyed a  part  of  his  land  to  his  sons  Preston  and  Peter,  re- 
serving one-half  interest  in  all  the  "stone  coal"  in  parcels  of 
the  land  so  conveyed,  with  certain  privileges  as  to  the  use 
thereof.  By  deed  dated  the  same  day,  Sheldon  Clark  conveyed 
another  part  of  his  land  to  his  son  Sherman;  and  it  is  claim- 
ed that  by  this  deed  he  also  conveyed  to  Sherman  the  one- 
half  interest  in  the  "stone  coal"  reserved  by  the  deed  to  Pres- 
ton and  Peter.  In  1872,  Peter  died,  and  a  controversy  arose 
between  his  widow  and  his  father,  Sheldon,  as  to  who  was  en- 
titled to  Peter's  interest  in  the  land  so  conveyed  to  Pi-eston 
and  Peter.  This  controversy  was  settled  by  the  widow  con- 
veying whatever  interest  she  had  to  the  father.  It  is  claimed 
that  after  this  conveyance  there  was  a  partition  of  the  land 
so  conveyed  to  Preston  and  Peter,  between  Preston  and  Shel- 
don, the  owner  of  the  interest  formerly  held  by  Peter.  Af- 
terwards, Preston  conveyed  to  others  certain  parts  of  the  land 
which  he  claimed  had  been  so  partitioned  to  him.  Sherman 
died  in  1901.  The  third  clause  of  his  will  is  as  follows:  "  I 
give  to  my  daughter,  Emma  C.  Beard,  all  my  land  of  all  de- 
scriptions to  have  it  during  her  lifetime  giving  to  her  the  priv- 
ilege to  deed  it  to  her  children  during  her  lifetime  as  she 
may  think  best  not  taking  in  consideration  quantity  and  qual- 
ity and  if  she  leaves  no  will  directing  how  to  divide  it  among 
her  children  at  her  death,  I  then  direct  M.  L.  Beard,  if  living 
at  her  death  to  divide  the  land  among  her  children  not  tak- 
ing in  consideration  quantity  and  quality  and  his  division 
shall  be  legal  under  this  will."  At  September  rules,  1904, 
Preston  Clark  filed  his  declaration  in  this  action  of  ejectment 
against  Emma  C.  Beard,  describing  and  claiming  all  the  land 
so  conveyed  by  Sheldon  to  Preston  and  Peter  Clark,  less  the 
part  which  he  claimed  had  been  partitioned  to  Sheldon  and 
by  his  will  devised  to  certain  persons  therein  named,  and  less 
the  parts  conveyed  by  Preston  to  others.  There  was  a  plea 
of  not  guilty,  a  trial  by  jury,  and  a  general  verdict  for  the 
defendant  in  this  language:  "We  the  jury  find  for  the  defend- 
ant." Plaintiff  moved  to  set  aside  the  verdict,  which  mo- 
tion was  overruled,  and  judgment  entered  dismissing  the  ac- 
tion, and  plaintiff  excepted.  A  writ  of  error  was  allowed  to 
the  judgment,  upon  petition  of  the  plaintiff. 
The  plaintiff  in  error  makes  three  assignments  of  error,  the 
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first  and  second  of  which  relate  to  instructions  to  the  jury, 
given  and  refused.  These  instructions  will  hereafter  be 
referred  to  by  their  numbers. 

Complaint  is  made  of  the  refusal  of  the  court  to  give  No.  1 
for  plaintiff  in  error,  which  is  as  follows:  "The  court  instructs 
the  jur>^  that  the  deed  of  Aug.  29, 1868,  from  Sheldon  Clark  to 
Sherman  H.  Clark,  under  which  defendant  claims,  does  not 
grant  to  said  Sherman  Clark  any  interest  in  the  coal  in  or 
under  the  lands  described  in  the  plaintiff's  declaration."  This 
instruction  raises  the  question  of  the  sufficiency  of  the  deed 
from  Sheldon  to  Sherman  Clark  to  pass  any  interest  in  the 
coal  in  the  land  claimed  by  the  declaration.     It  is  urged  that 
the  description  in  this  deed  is  insufficient  to  pass  to  Sherman 
Clark  the  one-half  interest  in  the  coal  reserved  by  the  deed 
from   Sheldon  to  Preston  and  Peter  Clark.     This  deed  to 
Sherman  after  describing  and  conveying  certain  land  upon 
the  waters  of  Cherry  and  Hills  Creek  north  of  a  designated 
line,  and  certain  land  on  Robins  Fork  of  Spring  Creek  south 
and  east  of  a  designated  line,   contains  the  following  addi- 
tional clause:  "(the  different  tracts  lying  on  Spring  Creek  and 
Cherry  are  as  follows:  1,000,  100,  45,  230,  392,  206,  72,  and 
the  line  above  given  is  the  division  line  in  said  surveys). 
Also,  I  convey  to  said  Sherman  II.  Clark  one-half  interest  in 
all  the  stone  coal  that  is  upon  the  different  tracts  just  given, 
lying  on  Spring  Creek  and  Cherry,  west  and  north  of  the  di- 
vision line  heretofore  given,"  etc.     It  is  obvious  that  the 
words  ^'different  tracts"  in  this  clause  relate  to  the  tracts 
last  before  mentioned.  The  conveyance  of  the  interest  in  coal 
was  additional  to  the  grant  of  the  other  lands  specifically  de- 
scribed in  the  previous  part  of  the  deed.      We  must  give  to 
the  deed  a  reasonable  construction.     The  conveyance  of  land 
without   limitation,  reservation,  or  exception,  includes  the 
coal  in  place  under  it,  if  owned  by  the  grantor.      There  was 
no  necessity  for  adding  a  clause  conveying  an  interest  in  the 
coal  in  the  land  conveyed  absolutely  by  the  deed.     We  think 
that  it  was  the  intention  of  the  additional  clause  to  pass  a 
one-half  interest  in  the  coal  in  the  land  included  in  the  tracts 
mentioned,  west  and  north  of  the  designated  division  line.  It 
is  also  claimed  that,  because  this  clause  uses  the  word  '*con- 
vey"  instead  of  * 'grant,"  in  relation  to  the  one-half  interest 
in  coal,  it  is  insufficient.    The  word  "convey"  is  sufficient  to 
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pass  an  estate  in  land.   Chapman  v.  Charter^  46  W.  Va.  769. 
There  was  no  error  in  refusing  this  instruction. 

Complaint  is  made  because  instructions  Nos.  1,  2,  3  and  4^ 
offered  by  defendant  in  error,  were  given. 

The  plaintiff  in  error  claims  the  one-half  interest  in  the 
coal  conveyed  by  the  deed  from  Sheldon  to  Sherman  Clarke 
to  the  extent  that  the  coal  is  in  the  land  for  which  he  sues, 
by  ouster  and  adverse  possession  against  his  co-tenant,  Sher- 
man Clark,  and  against  his  devisee  or  devisees.  We  will  con- 
sider Nos.  1  and  3  together.    They  are  as  follows: 

No.  1.  *'The  court  instructs  the  jury  that  a  tenant  in  com- 
mon may  oust  his  co-tenant  and  hold  in  severalty,  but  a  si- 
lent possession,  unaccompanied  by  any  action  amounting  to 
an  ouster,  or  giving  notice  to  the  co-tenant  that  his  posses- 
sion is  adverse,  cannot  be  construed  into  an  adverse  posses- 
sion." 

No.  3.  "The  court  further  instructs  the  jury  that  the  plain- 
tiff, Preston  S.  Clark,  and  Sherman  H.  Clark,  deceased,  were 
joint  tenants  in  the  coal  underlying  the  lands  in  the  declara- 
tion mentioned,  and  became  so  by  virtue  of  the  conveyance 
from  their  father,  Sheldon  Clark,  introduced  as  evidence  in 
this  case;  and  that  in  order  for  the  plaintiff,  Preston  S.Clark, 
to  oust  the  said  Sherman  H.  Clark  or  his  devisees  as  to  said 
coal  right,  there  must  be  an  actual  ouster  by  the  said  Preston 
S.  Clark  of  his  co-tenant,  Sherman  H.  Clark  or  his  devisees, 
and  a  giving  of  notice  to  his  said  co-tenant,  Sherman  H.  Clark, 
or  his  devisees,  that  his  possession  was  adverse  at  least  for  a 
period  of  ten  years  prior  to  the  institution  of  this  suit,  and 
if  the  jury  believe  that  there  was  no  such  ouster  and  notice 
then  they  must  find  for  the  defendant,  Emma  C.  Beard." 

The  defendant  in  error  had  a  right  to  instructions  propound- 
ing the  law  covering  her  theory  of  the  case,  based  upon  the  evi- 
dence before  the  jury.  In  considering  the  language  of  these 
instructions,  it  is  well  to  keep  in  view  certain  principles  appli- 
cable. Ouster,  in  a  legal  sense,  is  the  wrongful  disposses- 
sion or  exclusion  from  real  property  of  a  party  entitled  to  the 
possession  thereof.  The  statute  of  limitation  does  not  begin 
to  run  in  favor  of  one  co-tenant  of  land  in  i)ossession,  agidnst 
another  co-tenant  thereof,  until  actual  ouster  by  the  former, 
or  some  other  act  or  acts  on  his  part  amounting  to  a  total 
denial  of  the  right  of  the  latter,  and  until  notice  or  knowl- 
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edge  of  the  act  or  acts  relied  on  as  an  ouster  is  brought  home 
to  him.  Boggess  v.  Meredith^  16  W.  Va.  1;  Cooey  v.  Por- 
ter, 22  W.  Va.  123;  Frye  v.  Payne,  82  Va.  769;  section  15, 
chapter  90,  Code.  The  notice  or  knowledge  required  must 
be  either  actual,  or  the  act  or  acts  relied  on  as  an  ouster  must 
be  of  such  an  open  and  notorious  character  as  to  be  notice  of 
themselves,  or  reasonably  sufficient  to  put  the  disseized  co- 
tenant  on  inquiry  which,  if  diligently  pursued,  will  lead  to 
notice  or  knowledge  in  fact.  Cooey  v.  Porter,  supra. 
Knowledge  is  the  equivalent  of  notice.  Thus  we  see  that 
either  actual  notice,  or  notice  arising  from  the  open  and  no- 
torious character  of  acts,  may  avail.  No.  1,  asserts  a  very  old 
principle  of  law.  It  was  announced  by  Chief  Justice  Mar- 
shall in  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  McClung  v.  Rosa,  5  Wheat.  116,  and,  so  far  as  we 
are  aware,  its  soundness  has  never  since  been  questioned. 
This  principle  was  carried  into  point  3  of  the  syllabus  of  our 
case  of  Justice  v.  Lav)son,  46  W.  Va.  163.  The  essence  of 
this  principle  is  that  the  silent  possession  of  one  co-tenant, 
without  either  ouster  or  notice,  is  not  adverse  to  the  other 
co-tenant.  We  cannot  say  that  this  instruction  was  inappli- 
cable to  the  case,  in  view  of  the  evidence  and  of  the  theory 
advanced  by  the  defendant,  and,  being  correct  in  principle, 
there  was  no  error  in  giving  it.  No.  3  was  evidently  intend- 
ed to  apply  to  this  case  the  principle  stated  in  No. 
1.  Instead  of  using  the  words  "ouster  or  giving  of  notice," 
No.  3  used  the  words  "actual  ouster"  *  *  "and  a  giving 
of  notice."  The  jury  might  reasonably  conclude  from  the 
language  of  No.  3  that  the  only  notice  which  could  avail  the 
plaintiff  would  be  actual  notice  given  by  him  of  an  ouster, 
and  that  notice  or  knowledge  arising  from  the  charactor  of 
acts,  however  open  and  notorious,  could  not  be  considered 
in  determining  the  rights  of  the  parties.  No.  3  was  in  this 
respect  calculated  to  mislead  the  jury,  and,  in  the  form  offer- 
ed, should  have  been  refused. 

We  have  not  deemed  it  necessary  to  discuss  the  question, 
when  and  under  what  circumstances  a  presumption  of  dis- 
seizin or  ouster  of  one  co-tenant  by  another,  after  great  lapse 
of  time,  is  warranted,  as  no  such  question  was  presented  by 
the  instructions  mentioned.      On  this  subject  see,  Purcell  v. 
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WUsmi,  4  Grat.  16;  Stanestreet  v.  Do!/le,  75  Va.  879;  Zd- 
fer's  Lessee  v.  JSekert  etal.,^  How.  (U.  S.)  289. 

No.  2^  for  defendant  in  error  in  effect  instructed  the  jur>'' 
that  the  payment  of  taxes  by  one  co-tenant  does  not  operate  as 
an  ouster  of  the  other  co-tenant.  The  payment  of  taxes  by  one 
co-tenant»  on  the  land  owned  in  common,  does  not  of  itself 
constitute  an  ouster  of  the  other  co-tenant.  Logario  etal.  v. 
Dozier^  91  Va.  492.  The  silent  payment  of  taxes  by  one  co- 
tenant — that  is,  payment  not  under  adverse  and  exclusive 
claim  to  the  land,  and  without  notice  or  knowledge  of  such 
claim  being  brought  home  to  the  other  co-tenant — is  perfect- 
ly consistent  with  the  co-tenancy.  It  has  been  frequently 
held  that  a  purchase  by  one  co-tenant,  at  a  sale  for  delin- 
(juent  taxes,  of  the  land  owned  in  common,  enures  to  the 
benefit  of  the  other  co-tenant.  CecU  v.  Clurk^  44  W.  Va. 
569;  Parker  v.  Brast,  45  W.  Va.  399;  Dams  v.  SetUe,  43 
W.  Va.  17.     There  was  no  error  in  giving  this  instruction. 

No.  4,  for  defendant  in  error,  is  as  follows:  "The  jury  is 
further  instructed  that  if  they  believe  the  plaintiff,  Preston 
S.  Clark,  recognized  or  admitted  any  right  in  Sherman  H. 
Clark,  deceased,  or  his  devisees,  to  the  coal  underlying  the  land 
mentioned  in  the  declaration,  within  ten  years  prior  to  the 
institution  of  this  suit,  then  said  Preston  S.  Clark  is  estopped 
from  now  denying  said  right  to  said  coal."  The  only  recog- 
nition or  admission  claimed  in  this  case  was  verbal.  The  prop- 
osition announced  in  this  instruction  is  erroneous,  unless  it 
be  qualified.  If  the  recognition  or  admission  mentioned  in 
the  instruction  was  made  by  plaintiff  after  he  had  acquired 
good  title  to  the  one-half  interest  in  the  coal  in  controversy, 
})y  such  ouster  and  adverse  possession,  and  such  notice  or 
knowledge  as  was  necessary  for  that  purpose,  then  such  rec- 
ognition or  admission  would  be  ineffectual  to  divest  the  plain- 
tiff of  his  title  and  to  re-invest  it  in  his  former  co-tenant  or 
his  devisees.  Parol  disclaimers  cannot  affect  a  vested  title, 
in  the  face  of  the  statute  of  frauds.  Rights  Heirs  v.  Pan- 
cake,  42  W.  Va.  607;  Wade  v.  McDougal,  69  W.  Va.  113. 
No.  4  did  not,  by  its  terms,  purport  to  limit  its  effect  to  a 
time  when  plaintiff  in  error  did  not  have  good  title.  In  sub- 
stance, it  directed  the  jury  that  the  plaintiff  in  error  would 
be  estopped  if  he  made  the  admission  or  recognition  within 
ten  years  before  the  suit,  regardless  of  whether  he  then  had 
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S^ood  title  or  not.     This  instruction,  in  the  lan^fuage  offered, 
should  have  been  refused. 

The  third  assignment  of  error  is  that  the  court  refused  to 
set  aside  the  verdict  and  award  the  plaintiff  in  error  a  new 
trial.  By  the  declaration,  the  plaintiff  in  error  described 
and  claimed  certain  land  absolutely.  There  was  no  dis- 
claimer by  the  defendant  in  error,  but  a  plea  of  not  guilty, 
and  the  general  verdict  for  defendant  in  error  and  judgment 
thereon.  The  evidence  discloses  that  the  only  real  contro- 
versy in  the  case  was  in  relation  to  the  one-half  interest  in 
the  coal  under  the  land  claimed  by  the  declaration.  The 
plaintiff  in  error's  right  and  title  to  the  land  sued  for  (other 
than  the  one-half  interest  in  the  coal)  was  uncontroverted 
and  unquestioned  by  the  evidence.  The  plaintiff  in  error  did 
not  locate  and  identify  the  land  described  and  claimed  in  the 
declaration.  This  requirement  seems  to  have  been  tacitly 
waived  by  the  conduct  of  the  parties  in  limiting  the  trial, 
both  by  their  evidence  and  instructions,  to  the  controversy  in 
relation  to  the  coal.  They  seem  to  have  waived  all  matters  of 
form,  and  of  substance  as  well,  except  as  to  the  controversy 
in  relation  to  the  coal.  What  is  the  effect  of  this  general 
verdict  for  defendant  in  error  and  judgment  thereon  ?  Are 
they,  if  allowed  to  stand,  conclusive  between  the  parties  as 
to  all  the  land  for  which  plaintiff  in  error  sued  if  Is  the 
verdict  sustained  by  the  evidence?  The  defendant  in  error 
should  have  disclaimed  as  to  all  the  land  for  which  plaintiff 
in  error  sued,  except  the  one-half  interest  in  the  coal;  but 
she  did  not.  Under  these  circumstances,  a  general  verdict 
for  defendant  in  error  and  judgment  thereon  are  conclusive 
between  the  parties  as  to  the  right  of  possession  to  all  the  land 
sued  for,  if  allowed  to  stand,  unless  perhaps  the  plaintiff  in 
error  could  in  the  future  show  the  fact  that  the  controversy 
in  this  case  was  limited  to  the  one-half  interest  in  the  coal. 
The  case  of  Wihan  v.  Braden^  48  W.  Va.  196,  is  similar  in 
this  respect  to  this  case.  There  the  plaintiff  sued  for  2,500 
acres  of  land,  and  the  defendant  Braden  claimed  50  acres  and 
the  defendant  Deem  250  acres  thereof.  There  was  no  dis- 
claimer, and  no  controversy  as  to  the  residue  of  the  land. 
There  was  a  general  verdict  for  defendants.  This  Court  set 
aside  that  verdict.  In  Low  v.  Settle,  22  W.  Va.  387,  the  de- 
fendant claimed,  and  the  jury  found  for  defendant,  a  specified 
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part  of  the  land  sued  for,  and  found  noticing  as  to  the  resi- 
due of  the  land.  That  verdict  also  was  set  aside  by  this 
Court.  The  verdict  in  the  case  at  bar,  for  the  defendant 
in  error  generally,  relates  to  all  the  land  for  which  the 
plaintiff  in  error  sued,  and  in  this  respect  is  unwarranted  by 
the  evidence,  or  by  any  actual  claim  of  the  defendant  in 
error  in  this  case.  It  must  be  set  aside  as  erroneous.  Wil- 
son V.  Braden^  supra;  Low  v.  Settle^  supra;  McArthitr  v. 
Porter,  6  Pet.  (U.  S.)  205;  Reynolds  v.  Cook,  83  Va.  817; 
Slocum  V.  Compton,  93  Va.  374. 

Where  the  evidence  upon  the  trial  of  an  action  of  eject- 
ment shows  that  the  plaintiff  is  entitled  to  hold  a  part,  share 
or  interest  (less  than  the  whole)  of  or  in  the  land  sued  for, 
and  that  the  defendant  is  entitled  to  hold  a  part,  share  or  in- 
terest (less  than  the  whole)  of  or  in  the  said  land,  the  ver- 
dict should  specify  and  describe  the  part,  share  or  interest 
which  each  is  entitled  to  hold.  Wilson  v.  Braden,  »npra\ 
Callis  V.  Kemp,  11  Grat.  84;  Gregory  v.  Jackson,  6  Munf. 
25.  The  statement  just  made  must  not  be  taken  as  any  ex- 
pression of  opinion  by  this  Court  that  the  evidence  introduced 
upon  the  former  trial  would  justify  a  verdict  in  part  for 
plaintiff  in  error  and  in  part  for  defendant  in  error.  We 
express  no  opinion  as  to  the  sufficiency  of  the  evidence  to 
sustain  either  the  plaintiff  in  error  or  defendant  in  error  as 
to  the  controversy  in  relation  to  the  one-half  interest  in  the 
coal. 

There  has  been  a  mis-trial,  and  the  case  must  be  remanded 
for  another  trial.  If  there  shall  be  no  disclaimer,  and  no 
waiver  of  the  requirement  that  the  plaintiff  in  error  mast 
locate  and  show  title  to  the  identical  land  for  which  he  sued, 
he  will  not  under  the  law,  be  relieved  from  so  doing.  Logan 
V.  Ward,  58  W.  Va,  — ;  Wade  v.  McDougal,  supra;  Pen- 
nington V.  Underwood,  59  W.  Va.  340;  Stockton  v.  Jforris. 
39  W.  Va.  432. 

The  judgment  complained  of  is  reversed,  the  verdict  set 
aside,  a  new  trial  awarded,  and  the  case  remanded  to  be  fur- 
ther proceeded  with  according  to  law. 

jReversed.    Remanded. 
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CHARLESTON 

Yokum  v.  Stalnaker,  et  al. 

Submitted  February  27,  1906.     Decided  April  24,  1906. 

1.     Appbaii — Denial  of  Continuance — lietfiew. 

Where  it  appears,  upon  consideration  of  all  the  facts  and  circum- 
stances in  the  cause,  that  the  action  of  the  lower  court  in  denying 
the  motion  of  a  party  for  a  continuance,  and  in  ruling  him  into  a 
hearing,  was  plainly  erroneous,  the  appellate  court  will  reverse  such 
action  and  the  decree  against  him.     (p.  679.) 

Appeal  from  Circuit  Court,  Randolph  County. 

Bill  by  Martha  D.  Yokum  and  others  against  Benjamin 
C.  Stalnaker  and  others.  Decree  for  complainants  and  de- 
fendants Harriet  S.  Wamsley  and  others  appeal. 

Reversed,     Remanded, 

W.  B.  Maxwell  and  M.  Peck,  for  appellants. 
Dailey  &  Bowers,  for  appellees. 

Cox,  Judge; 

This  cause  was  decided  by  this  Court  upon  a  former  appeal, 
reported  in  56  W.  Va.  296.  A  full  statement  of  the 
cause,  and  of  another  cause  heard  therewith,  may  there 
be  found.  It  is  unnecessary  to  repeat  the  statement 
here. 

The  objecf  of  this  suit  is  the  partition  of  a  tract  of  moun- 
tain land,  said  to  contain  2,387  acres.  This  appeal  is  by 
Harriet  S.  Wamsley  and  Boston  Stalnaker,  from  a  decree 
of  the  circuit  court  of  Randolph  county  denying  their  mo- 
tion to  continue  the  cause  to  enable  them  to  produce  evidence 
in  support  of  their  exceptions  to  the  commissioner's  report 
of  the  partition  of  said  land,  and  overruling  said  excep- 
tions and  confirming  the  partition  as  reported.  After  the 
case  was  remanded  ui)on  the  former  decision,  the  surveyor 
who  acted  in  the  former  partition,  and  two  other  commis- 
sioners, were  appointed  to  make  this  partition.  The  three 
thus  appointed  reported  substantially  the  same  partition  as 
the  one  set  aside  by  this  Court.  This  partition  is  peculiar, 
to  say  the  least.     The   appellants   Wamsley   and   Stalnaker, 
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each  being  entitled  to  a  one-thirteenth  of  the  land,  are  each 
by  this  partition  given  a  strip  of  land  about  thirty-seven  rods 
wide  and  nearly  three  miles  long,  as  appears  from  the  face  of 
the  plat  filed. 

•  Appellants  complain  because  their  motion  to  continue   the 
cause,  for  the  purpose  of  producing  evidence  in   support  of 
their  exceptions,  was  denied.      The  report  of  the  commis- 
sioners was  filed  on   April  10,  1905.      The  appellants  filed 
their  sixteen  several   exceptions  to  the  report,  dated    April 
12th  following.     The  term  of  court  commenced  on  that  day. 
The  first  order  of  the  court  which  noticed  the  filing  of  the 
exceptions  was  entered  on  April   20th.      This  order  recites 
that  the  cause  was  submitted  at  a  former  day  of  the   term, 
upon  the  commissioner's  report,  upon  the  motion  of  appel- 
lants for  time  to  offer  evidence  in  support  of  their  excep- 
tions, and  upon  their  amended  answer.      The  court  by  this 
order,  without  passing  upon  the  exceptions,  gave  the  appel- 
lants until  April   25th  at   three  o'clock  p.  m.  to  offer  such 
evidence.      The  decree  appealed  from  was  entered  on  April 
28th.     This  decree  recites  that  the  appellants  had,  on  April 
25th,  filed  the  affidavits  of  Melville   Peck  and  Boston   Stal- 
naker  in  support  of  the  motion  for  a  continuance.     Some  of 
the  grounds  of  the  exceptions    are,    in  effect,   as   follows: 
That  the  commissioners  did  not  lay  off  the  land  according  to 
quantity  and  quality;  that  the  land  was  laid  off  in  such  shape 
that  the  shares  of  appellants  are  of  no  value  to  them;  that 
the   plat  of   partition  is   not  accurate   by    several  hundred 
acres;  that  the  parcel  of  land  assigned  to  appellant  Wamsley, 
when  correctly  platted  according  to  the  courses  and  distances 
reported,  will  overlap   and  include   20  or  30  acres   of  land 
outside  of  the  boundary   of   the   tract  sought   to  be  parti- 
tioned; that  the  courses  and  distances  of  the   parcel  of  land 
assigned  to  appellant  Stalnaker  as   reported,  when  correctly 
platted,  will  cut  such  parcel  into  two  pieces;  and  that  neither 
of  the  parcels  assigned  to  the  api)ellants   is  a  full,  fair  one- 
thirteenth  of  the   value    of    the    land    sought    to  l)e  parti- 
tioned. 

In  order  to  make  some  of  these  exceptions  avail,  the  ap- 
IicUants  must  produce  evidence  to  sustain  them.  Ranjitmt 
V.  High,  37  W.  Va.  838;  Ilenn4i  v.  Johnson,  28 
W.  Va.  190.     The  exceptions  named  went  to  the  very  merits 
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of  the  controversy,  and  involved  questions  of  fact  raised  for 
the  first  time  by  the  commissioner's  report.  The  appellants 
could  not  presume  in  advance  that  the  commissioners 
would  report  substantially  the  old  partition.  The  appellants 
had  a  right  to  file  their  exceptions  to  the  report  and  pro- 
duce evidence  to  sustain  them.  The  question  then  is:  Were 
the  appellants  given  a  reasonable  time,  under  all  the  cir- 
cumstances of  the  case,  to  produce  their  evidence?  The 
report  was  filed  so  near  the  commencement  of  the  term  as 
practically  to  prevent  the  taking  of  evidence  before  the 
term.  The  exceptions  were  filed  promptly.  The  court  on 
April  20th  allowed  appellants  until  April  25th — five  days — 
to  take  evidence.  The  five  days  allowed  were  during  the 
term  of  court,  when  lawyers  are  supposed  to  be  therein  en- 
gaged. The  subject-matter  of  the  litigation  is  a  large  tract 
of  land  in  the  mountains  probably  some  distance  from  the 
county  seat.  The  affidavits  showed  that  the  time  allowed 
by  the  court  was  not  sufficient  to  enable  the  appellants  to 
produce  their  evidence,  and  the  reasons  why  such  time  was 
insufficient.  If  the  appellants  had  a  right  to  except,  they  had 
a  right  to  a  reasonable  time  to  produce  their  evidence.  It 
would  be  useless  to  give  a  party  the  right  to  except  as  to  a 
question  of  fact,  and  then  deny  him  the  right  to  a  reasonable 
time  to  produce  evidence  in  support  of  his  exception.  Such 
a  course  would  be  eciuivalent  to  a  denial  of  the  right  to  ex- 
cept. The  evidence  of  the  surveyor  acting  in  this  partition 
was  taken  at  the  bar  of  the  coui't.  His  evidence  disclosed 
that  no  survey  had  l)een  made  for  this  partition.  Conse- 
(luently,  to  sustain  some  of  the  exceptions  it  would  proba- 
bly be  necessary  for  the  appellants  to  have  a  survey  or  plat  of 
the  land  made.  It  is  the  well  settled  rule  that  a  motion  for 
a  continuance  is  addressed  to  the  sound  discretion  of  the  court, 
under  all  the  circumstances  of  the  cjise;  and  that  the  appel- 
late court  will  not  reverse  a  judgment  or  decree  because 
of  the  action  of  the  lower  court  on  such  motion,  unless  the 
action  was  plainly  erroneous.  Ilanuin  v.  /////,  52  W.  Va. 
166;  State  v.  Roberts,  50  W.  Va.  422.  This  rule  in  relation 
to  a  continuance  was  never  intended  to  defeat  the  ends  of 
justice;  and  it  is  therefore  well  established  that  where  it 
appears,  upon  consideration  of  all  the  facts  and  circum- 
stances  of   the  case,    that   the  action  of  the  lower  court  in 
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denying  the  motion  of  a  party  for  a  continuance,  and  in 
ruling  him  into  a  hearing,  was  plainly  erroneous,  the  ap- 
pellate court  will  reverse  such  action  and  the  decree  against 
him.  BvJiter  v.  HoUand^  27  W.  Va.  510;  Hewitt  v.  Ciwi- 
numwealthy  17  Grat.  627.  The  ground  for  a  continuance 
in  this  cause  was  not  alone  the  absence  of  a  witness,  and  for 
that  reason  the  rule  prevailing  on  such  motion  on  the 
ground  alone  of  the  absence  of  a  witness  does  not  control. 
The  ground  for  a  continuance  here  involves  practically  the 
right  to  make  defense  to  the  report.  To  sustain  the  excep- 
tions would  require  investigation,  and  evidence  on  the  part 
of  appellants.  No  amount  of  diligence  could  have  forseen 
the  evidence  necessary  in  support  of  the  exceptions,  before 
the  report  was  made.  There  is  no  intimation  in  this  record 
that  the  motion  for  a  continuance  was  not  in  good  faith,  or 
was  merely  for  the  purpose  of  delay. 

It  is  urged  that  a  continuance  should  not  have  been 
granted  because  of  the  pendency  of  an  injunction  against 
the  cutting  of  timber  from  the  land  sought  to  be  parti- 
tioned, in  a  cause  brought  by  one  of  the  appellants.  We 
do  not  think  that  the  pendency  of  the  injunction  was 
sufficient  ground  for  overruling  the  motion  for  a  continu- 
ance, The  court,  in  the  cause  in  which  the  injunction  was 
granted,  had  full  power  to  continue  the  injunction,  dissolve 
it,  or  modify  it  in  accordance  with  the  principles  of  equity. 

The  rights  involved  in  the  cause  at  bar  are  of  importance 
to  the  parties.  It  appears  to  us,  from  all  the  circumstances, 
that  there  was  plain  error  in  overruling  the  appellants'  mo- 
tion for  a  continuance,  and  that  the  time  given  by  the  court 
to  produce  evidence  was  unreasonably  short.  As  the  motion 
for  a  continuance  should  have  been  granted,  the  exceptions 
to  the  report  should  not  have  been  acted  upon  at  the  time 
the  decree  complained  of  was  entered,  and  the  decree  should 
not  have  been  entered.  Our  views  upon  the  action  of  the 
lower  court  upon  the  motion  for  a  continuance  make  it 
unnecessary  to  discuss  any  other  reason  advanced  for  revers- 
ing the  decree. 

For  the  reasons  stated,  the  decree  complained  of  is  re- 
versed, and  the  cause  remanded,  to  be  further  proceeded  with 
according  to  the  principles  herein  announced  and  the  rules 
governing  courts  of  equity. 

Bei^ersed,     Remanded. 
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CHARLESTON 
Bennett  v.  Preston. 
Submitted  March  6,  1906.     Decided  April  24,  1906. 

1.  Intoxication — Writ  of  Possession. 

The  execution  of  a  writ  of  habere  facias  possessionem  will  be  en- 
joined at  the  suit  of  a*  person  in  possession  of  the  land  to  which  it 
relates,  who  was  not  a  party  to  the  suit  in  which  it  was  awarded 
and  does  not  claim  title  thereto  or  the  right  to  possession  thereof 
under  any  party  to  such  action  or  suit.     (p.  682.) 

2.  Same — Decree. 

In  such  case,  the  decree  perpetuating  the  injunction  will  save 
to  the  parties  the  right  to  litigate  all  questions  of  title  between 
them  in  any  other  proceeding,  they  or  any  of  them  may  see  fit  to 
institute,     (p.  683.) 

Appeal  from  Circuit  Court,  Raleigh  County. 
Bill  by  L.  M.  Bennett  against  A.  D.  Preston.     Decree  for 
defendant,  and  plaintiff  appeals. 

Decree  rei'ersed  and  injiinctimi  vehistated. 

J.  W.  McCreery  and  W.  H.  McGinnis,  for  appellant. 
J.  E.  SuMMERFiELD,  for  appellee. 

POFFENBARGER,  JUDGE! 

L.  M.  Bennett  seeks  reversal  of  a  decree  of  the  circuit 
court  of  Ealeigh  county,  dissolving  an  injunction  previously 
awarded  him,  dismissing  his  bill  and  canceling  certain  deeds 
under  which  he  claims  title  to  a  tract  of  land,  by  way  of  af- 
firmative relief  to  the  defendant,  A.  D.  Preston,  pursuant 
to  the  prayer  of  his  answer,  setting  up  new  matter  as  ground 
therefor. 

The  object  of  the  bill  was  to  prevent  the  execution  of  a 
writ  of  possession,  awarded  to  Preston,  as  the  purchaser  of 
a  tract  of  land,  under  a  decree  of  sale  in  a  suit  instituted  by 
the  state  for  the  sale  thereof,  as  delinquent  and  forfeited,  to 
which  Bennett,  who  claimed  the  land  and  was  in  possession 
thereof,  was  not  made  a  party,  and  to  cancel  Preston's  deed. 

The  following  are  the  material  facts  disclosed  by  the  rec- 
ord: The  land  was  returned  as  delinquent  for  non-payment 
of  taxes  for  the  year  1893,  as  a  tract  containing  373  acres. 
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in  the  names  of  Jessie  M.  Myers  and  Nettie  M.  Ferguson. 
It  was  returned,  for  the  year  1894,  as  delinquent,  in  the  name 
of  Margaret  Ferguson,  as  a  tract  of  350  acres,  she  haTinir 
acquired  the  title  to  it,  or  an  undivided  interest  in  it,  by  a 
deed,  dated  February  5,  1894.  For  the  delinquency  of  both 
years,  it  was  sold  by  the  sheriflP  of  the  county,  on  the  4th 
day  of  November,  1895,  as  if  it  were  two  separate  tracts,  R,  V. 
Buckland,  ,1,  P.  Buckland  and  G.  M.  Smith  purchasing  it,  as 
a  373  acre  tract,  for  the  delinquency  of  1893,  and  the  state 
purchasing  it,  as  a  tract  of  350  acres,  for  the  delinquency  of 
1894.  Buckland  and  others,  having  procurred  a  deed  pur- 
suant to  their  purchase,  conveyed  three  parts  of  the  tract, 
containing,  respectively,  50  acres,  24  acres  and  19  acres,  to 
L.  M.  Bennett,  by  a  deed  bearing  date  May  24,  1898,  who 
then  entered  upon  the  land  and  began  cutting  the  timber. 
Having  been  continued  on  the  land  books,  it  was  re-sold  U» 
the  state  for  delinquency  for  the  years  1895  and  1896.  The 
state  then  instituted  a  suit,  pursuant  to  her  purchase,  for  the 
purpose  of  causing  the  land  to  te  sold,  and  such  proceedings 
were  had  as  resulted  in  a  sale  thereof  to  Preston,  in  the  year 
1901,  and  the  awarding  of  said  writ  of  possession  to  him,  on 
the  confirmation  of  the  sale. 

As  Bennett  was  a  claimant  of  the  land,  he  should  have  been 
made  a  party  to  the  suit.  The  records  disclosed  his  relation 
to  the  land,  and  the  statute  requires  all  known  claimants  to 
be  made  parties.  Section  6,  chapter  105,  Code  1899.  Being 
in  possession  he  was  entitled  to  a  hearing  before  being  ousted 
by  judicial  process.  Whether,  in  such  case,  a  purchaser  is 
entitled  to  have  writ  of  haiyere  facias  posdesHtoiiem^  on  the 
confirmation  of  the  sale,  we  do  not  decide.  If  he  is,  a  per- 
son in  possession,  who  was  not  made  a  party,  may  enjoin  the 
execution  of  the  writ.     Bu.Hhong  v.  Rector^  32  \V.  Va.  311. 

That  the  state  re-purchased  the  land  for  delinquency  for 
years  subsequent  to  the  one  for  delinquency  as  to  which  she 
originally  purchased,  but  before  her  suit  was  brought,  is  im- 
material. If  any  title  thereby  vested,  it  went  into  the  state, 
not  Preston.  Whether  he  got  any  title  from  the  state  de- 
pends upon  the  question  of  right  in  Bennett  to  i-edeem. 

Bennett  had  no  right  to  a  cancellation  of  Preston-s  deed, 
because  he  has  not  shown  title  in  himvself,  nor  did  Preston 
have  any  right  to  cancellation  of  Bennett's  deeds,  for  he  was 
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not  in  possession,  and  had  not  established  any  title  asa^inst 
Bennett.  To  obtain  such  relief,  the  plaintiff  must  ordinarily 
be  in  possession  and  show  good  title. 

In  view  of  these  conclusions,  the  court  should  have  per- 
petuated the  injunction,  but  without  prejudice  to  the  right  of 
any  of  the  parties  to  take  such  further  proceedings,  either  at 
law  or  in  equity,  as  may  be  available  for  the  vindication  of 
any  rights  they  may  have,  and  done  nothing  more. 

Therefore,  the  decree,  complained  of,  will  be  wholly  re- 
versed, annulled  and  set  aside,  and  a  decree  entered  here, 
re-instating  the  injunction,  making  the  same  perpetual,  with- 
out prejudice  as  aforesaid,  dismissing  so  much  of  the  defend- 
ant's answer  as  seeks  affirmative  relief  and  awarding  to  the 
appellant  his  costs  in  both  this  Court  and  the  court  below; 
all  of  which  will  be  certified  to  said  court. 

Reversed^  and  injvnctiot)  re-ln^stated. 


CHARLESTON 
Casto  /•.  Bakek. 

Submitted  March  13,  1906.     Decided  April  24,  1906. 

Dbbd — Construction — Intent  of  Partiett — Evidence, 

In  construing  a  deed  in  which  there  is  a  latent  ambiguity  as  to  a 
boundary  line,  occasioned  by  disagreement  between  monumentN 
and  marked  lines,  on  the  one  hand,  and  magnetic  courses,  on  the 
other,  therein  specified,  as  matter  of  description,  the  intention  of 
the  parties,  which  is  the  controlling  factor  in  the  problem,  is  to  be 
ascertained  from  the  facts  and  circumstances  attending  the  execu- 
tion of  the  deeds,  and  the  situation  and  conduct  of  the  parties, 
and,  as  a  rule  of  law,  they  are  presumed  to  have  been  influenced 
and  controlled  by  facts  of  which  they  had  knowledge  rather  than 
by  things  of  which  they  knew  nol.     (p.  687.) 

A  PPEA  L — Review —  \  >rdirf . 

A  verdict,  clearly  inconsistent  with  all  the  controlling  facts  in 
the  case,  none  of  which  are  in  any  w^ay  controverted,  will  be  sot 
aside,  as  being  contrary  to  the  law  and  the  evidence,     (p.  687.) 
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Error  to  Circuit  Court,  Mason  County. 

Action  by  Maria  E.  Casto  and  others  a^inst  C.  J.  and  6. 
W.  Baker.  Judgment  for  plaintiffs,  and  defendants  bring 
error. 

Reversed.     Remanded. 

W.  R.  GuNN  and  B.  H.  Blagg,  for  plaintiffs  in  error. 
John  E.  Beller  and  John  W.  Engijbh,  for  defendants  in 
error. 

Poffenbaroer;  Judge: 

On  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
Mason  county,  in  an  action  of  ejectment,  C.  J.  Baker  and 
Geo.  W.  Baker  make  only  one  assignment  of  error,  namely. 
the  refusal  of  the  court  to  grant  them  a  new  trial,  on  the 
ground  that  the  verdict  in  favor  of  the  plaintiff,  Maria  E. 
Casto,  is  contrary  to  the  law  and  the  evidence. 

Strange  as  it  may  seem,  there  is  no  conflict  whatever  in  tlie 
evidence.     The  testimony  of  all  the  witnesses  is  in   perfect 
harmony  and  agreement,  and  the  only  question  submitted  to 
the  jury  was  that  of  the  intent  of  the  grantor  in  the  execu- 
tion of  three  deeds.  In  the  year  1878,  Charles  Baker,  having 
four  sons  and  a  daughter,  namely,  W.  H.,  J.  M.,  C.   J.  and 
Geo.  W.  Baker,  and  Maria  E.  Casto,  and  owning  a  consider- 
able quantity  of  land,  divided  it  among  his  children,  by  exe- 
cuting deeds  to  them  for  the  portions  which  he  desired  them 
to  have.     Accordingly,  A.  W.  Rollins,  a  surveyor,  came,  at 
his  request,  and  divided  the  land  into  parts,  by  survey,  as  di- 
rected by  Charles  Baker,  and  then  prepared  the  deeds,  which 
were  immediately  executed  by  Charles  Baker  and  his  wife. 
The  lots  so  laid  off  for  C.  J.  Baker,  Geo.  W.  Baker  and  Ma- 
ria E.  Casto,  respectively,  were  coterminous,  and  a  corner, 
common  to  the  lots  surveyed  for  C.  J.  and  Geo.   W.  Baker, 
was  in  the  eastern  line  of  the  lot  surveyed  for  Maria  E.  Cas- 
to, the  general  course  of  which,  though  broken,  is  practically 
north  and  south.     Where  the  grantor  fixed  that  line,  by  the 
deeds  to  said  three  children,  is  the  bone  of  contention. 

As  the  calls  of  that  line  follow  the  first  call  in  the  descrip- 
tion of  the  tract  conveyed  to  Maria  E.  Casto,  as  found  in  her 
deed,  it  is  necessary,  in  the  interest  of  clearness,  to  quote 
here  the  description  of  the  first  line  as  well  as  that  of  the  one 
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in  controversy.  They  read  as  follows:  "beginning  at  a  stone 
pile  in  the  run  bottom,  and  thence  down  the  run  N.  86  E. 
about  6  poles,  to  a  poplar  near  branch,  thence  N.  3,  43  poles 
to  small  white  oak  corner  to  G.  W.  Baker,  thence  N.  5  E. 
17  poles  to  a  dogwood,  thence  N.  12  E.  6  poles  to  a  small 
dogwood,  thence  N.  42  E.  17  poles  to  a  black  oak  on  the 
brink  of  the  hill."  The  descriptions  in  the  deeds  to  C.  J. 
and  Geo.  W.  Baker,  so  far  as  they  relate  to  this  line  and  the 
oak  corner,  are  substantially  in  accord  with  the  calls  just 
quoted.  Geo.  W.  Baker's  deed  calls  for  a  large  white  oak 
as  the  corner  instead  of  a  small  one,  but  calls  for  a  small  one 
also  (on  the  Maria  E.  Casto  line)  four  poles  from  the  corner. 
C.  J.  Baker's  deed  makes  the  call  "  N.  5  E.  17  poles"  read 
''N.  5  E.  13  poles"  and  the  call  "N.  12  E.  6  poles"  read  "N. 
12  E.  6  poles  11  links."  These  discrepancies  are  very  slight. 
The  location  of  every  monument  called  for  on  the  line,  as  de- 
scribed by  the  deed,  is  known  and  uncontroverted,  and,  if 
the  line  be  established  according  to  them,  the  case  is  for  the 
defendants.  But,  in  attempting  to  apply  the  description  as 
a  whole,  the  courses  called  for  do  not  correspond  with  those 
found  in  running  the  lines  according  to  the  monuments.  If 
the  monuments  be  ignored  and  the  line  established  by  the 
calls  for  courses  and  distances,  the  case  is  for  the  plaintiff. 
Only  part  of  the  line  as  described  in  the  deed  by  monuments 
was  actually  surveyed  and  marked.  None  of  the  line,  claim- 
ed by  the  plaintiff,  was  actually  surveyed.  This  circumstance 
is  accounted  for  by  the  witnesses  in  the  following  manner  : 
The  line,  as  actually  run,  began  at  the  stone  pile  and  ran 
straight  to  the  G.  W.  Baker  oak  corner,  and  thence,  follow- 
ing the  calls  given  in  the  deed,  to  the  black  oak  corner,  on 
the  brink  of  the  hill.  After  all  the  surveying  had  been  done, 
and  before  the  deeds  had  been  written,  Charles  Baker  asked 
the  surveyor  if  he  could  not,  without  a  re-survey,  drop  down 
from  the  stone  pile  to  the  poplar,  so  as  to  give  his  daughter 
more  of  the  top  of  the  hill,  between  the  poplar  and  the  oak, 
for  a  building  site.  He  replied  that  he  could,  and  thereupon 
wrote  the  deeds,  according  to  direction.  If  the  calls  for  mon- 
uments are  controlling,  he  changed  the  line  only  from  the 
south  end  of  it  to  the  oak  corner,  and  thereby  gave 
her  an  additional  triangle,  bounded  by  lines  drawn  from  the 
stone  pile  to  the  poplar,  thence  to  the  oak  and  thence  back  to 
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the  stone  pile;  but,  if  the  calls  for  courses  and  distances  are 
to  prevail,  he  moved  the  whole  line  to  the  east  about  six 
poles,  and  thereby  gave  her  an  additional  irregular  parallelo- 
gram. Taking  the  latter  view,  the  jury  found  for  the  plain- 
tiff. 

The  question  thus  determined  by  the  jury  was  one  of  in- 
tention, involved  in  the  construction  of  the  deed,  a  matter  of 
law  and  fact  combined,  not  one  of  pure  fact  A  latent  am- 
biguity in  the  deed,  discovered  in  the  effort  to  apply  it  to  its 
subjex^t  matter,  the  land,  and  not  apparent  on  its  face,  made 
it  necessary  to  consider  all  the  circumstances  attending  the 
execution  of  the  deed,  the  situation  of  the  parties  and  their 
conduct  in  the  transaction  of  the  business.  The  object  of  the 
departure  from  the  survey,  in  the  execution  of  the  deeds,  was 
to  give  Mrs.  Casto  more  land  near  the  south  end  of  her  east- 
ern line.  The  problem  submitted  to  the  surveyor  was,  wheth- 
er he  could  accomplish  that  result,  without  further  survey- 
ing. To  aid  him,  it  was  suggested  that  he  make  the  i)oplar 
the  south  terminus,  instead  of  the  stone.  All  knew  where 
it  was.  Then  his  field  notes  disclosed  the  oak  corner  tree  on 
the  line  surveyed.  To  that,  he  could  determine  the  distance 
by  calculation,  or  insert  the  distance  between  it  and  the  stone 
pile,  for  it  was  approximately  the  same  pile.  The  course  of 
this  new  line  from  the  poplar  to  the  oak  would  differ  from 
that  of  the  old  line,  and  the  making  of  that  change  was  prob- 
ably the  most  difficult  matter  in  the  transaction.  For  some 
reason,  he  failed  to  make  it.  If  he  had  made  it,  all  the  other 
courses  would  have  agreed  with  the  line,  as  indicated  by  the 
monuments.  He  did  not  know,  and  could  not  have  known, 
what  object  would  be  the  C.  J.  and  Geo.  W.  Baker  corner 
on  the  line,  in  lieu  of  the  oak  tree,  nor  at  the  northern  ter- 
minus, instead  of  the  black  oak  he  had  marked,  if  he  moved 
the  entire  line  over.  He  never  went  to  these  points  to  ascer- 
tain what  the  monuments  would  be,  or  to  establish  any.  In 
point  of  fact,  there  was  no  white  oak  where  the  corner  would 
have  been  and  no  tree  at  the  end  of  the  line.  To  have  moved 
the  whole  line  over,  without  further  surveying,  it  would 
have  been  necessary  to  leave  out  calls  for  monuments,  or  put 
in  calls  for  imaginary  ones.  He  did  neither,  but  put  in  those 
he  had  marked  on  the  line  surveyed.  The  description  of  tiie 
line,  as  he  wrote  it,  and  the  parties  all  accepted  it,  under 
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these  circumstances,  the  grantor  to  execute  the  deeds,  and 
the  £frantees  to  hold  them  as  muniments  of  title,  call  for  just 
such  trees  at  these  points  as  he  had  marked.  They  all  knew 
what  trees  they  were  and  where  they  stood.  None  of  them, 
except  the  surveyor,  knew  anything  about  the  courses,  and 
he,  by  inadvertence,  failed  to  discover  the  discrepancy.  He 
himself  could  not  have  discovered  it  by  looking  at  the  deed 
alone.  If  it  be  supposed  that  he  left  the  courses  unchang- 
ed, by  design,  intending  to  shift  the  entire  line  east,  it  would 
not  follow  that  the  parties  knew  anything  about  it,  for  the 
reading  of  the  deed  would  not  have  disclosed  it.  It  is  their 
intention,  not  his,  that  must  control,  and  for  which  the  jury 
were  under  a  duty  to  inquire.  In  seeking  their  intention,  it 
must  be  assumed  that  they  were  controlled  by  what  they 
knew,  rather  than  by  things  of  which  they  had  no  knowl- 
edge, and  it  is  highly  improbable  that  they  knew  the  line,  if 
run  according  to  the  courses,  would  go  about  six  rods  east  of 
all  the  monuments  called  for  except  the  first  one.  All  three 
of  the  deeds  called  for  the  white  oak  corner  and  two  of  them 
for  the  black  oak  corner,  both  of  which  natural  objects  were 
well  known  to  all  the  parties.  Moreover,  the  motive  by 
which  all  parties  were  actuated  in  effecting  this  change  of  the 
pten  of  division,  was  to  give  Mrs.  Casto  more  land  at  the 
south  end  of  the  line  in  question.  Nothing  was  said  about 
increasing  the  area  of  her  lot  at  the  northern  end  of  it.  This 
is  a  very  potent  circumstance.  The  motive  in  any  series  of 
acts  is  all-pervading  in  its  silent  domination  of  the  actors. 

This  analysis  of  the  parol  evidence  illustrates  the  wisdom 
and  justice  of  the  well  settled  rule,  that  marked  lines  and 
natural  monuments  control  courses  and  distances.  Its  most 
frequent  application  is  found  in  cases  in  which  the  subject  mat- 
ter of  the  inquiry  is  the  identification  of  a  boundary  line,  but 
the  element  of  intention  enters  more  or  less  into  every  such 
case.  Here,  it  is  unusually  prominent,  for  the  reason  that 
all  the  facts  and  circumstances,  relating  to  the  preparation, 
execution  and  delivery  of  the  deeds  are  shown.  Ordinarily, 
they  do  not  so  fully  appear.  The  difference  between  this  case 
and  those  in  which  the  rule  is  generally  applied,  is  one  of  de- 
gree, not  of  principle.  The  jury,  in  arriving  at  their  ver- 
dict, wholly  ignored  this  rule.  They  also  returned  a  verdict 
clearly  inconsistent  with  the  overwhelming  weight  of  practi- 
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cally  all  the  facts  disclosed  by  the  evidence,  none  of  which 
were  in  dispute.  This,  of  itself,  entitled  the  defendants  to  a 
new  trial.  Chapman  v.  Liverpool  Salt  Co.^  57  W.  Va,  395; 
Da/oidson  v.  BaUway  Co.^  41 W.  Va.  407;  Johnson  v.  Bum^^ 
39  W.  Va.  658. 

For  the  reasons  stated,  the  judgno^ent  will  be  reversed,  the 
verdict  set  aside,  a  new  trial  allowed  and  the  case  remanded. 

Reversed.     Remanded. 


CHARLESTON 

Comer  v,  Ritter  Lumber  Co. 

Submitted  February  20,  1906.     Decided  April  24,  1906. 

1 .  EviDBNCB — Motion  to  Exclude  Improper  Emdence — Appeal, 

One  who  resists  a  motion  made  by  a  party  introducing  improper 
evidence  to  exclude  it  from  the  jury  cannot  complain,  on  appeal,  of 
its  introduction,     (p.  689.) 

2.  Personal  Injury — Damages — Ir^fant. 

An  infant  cannot  recover  damages  for  loss  of  service  during  mi- 
nority arising  from  personal  injury,     (p.  690,) 

Appeal  from  Circuit  Court,  McDowell  County. 

Action  by  Arthur  G.  Comer  against  the  Tugr  River  Coal 
and  Coke  Company.  Judgment  for  plaintiff  and  defendant 
appeals. 

Reversed. 

J.  J.  Divine  and  Rucker,  Anderson  &  Hughes,  for  plain- 
tiff in  error. 
E.  C.  Marshall,  for  defendant  in  error. 

Brannon,  Judge: 

Arthur  G.  Comer,  a  boy  between  thirteen  and  fourteen 
years  of  age,  while  in  the  employ  of  W.  M.  Ritter  Lumber 
Company,  at  a  saw  mill,  was  injured  by  a  fragment  of  the 
cylinder  head  of  a  steam  saw  mill  striking  his  foot,  so  injur- 
ing three  of  the  toes  that  a  part  of  his  foot  had  to  be  am- 
putated.   The  claim  of  the  plaintiff  for  recovery  is,  that  the 
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piston  rod  which  carried  the  log  carriage  to  and  fro,  owing 
to  a  loose  bracket,  was  in  bad  condition,  which  caused  it  to 
break  and  drive  out  the  head  of  the  cylinder,  breaking  it 
into  fragments,  which  were  scattered  around  by  the  force  of 
the  steam,  one  piece  striking  Comer.  It  is  also  alleged  that 
there  should  have  been  a  barrier  to  protect  the  workmen 
against  injury  from  the  blowing  out  of  the  cylinder  head. 
Comer  by  his  father  and  next  friend  brought  an  action 
against  the  company  and  recovered  $1,200  damages  by  ver- 
dict and  judgment,  and  the  company  brings  the  case  to  this 
Court. 

One  question  in  the  case  is  this.  The  plaintiflP  gave  evi- 
dence over  objection  to  prove  that  the  company  had  not 
given  instruction  to  Comer  for  his  safety  under  the  law 
which  requires  such  instruction  in  the  case  of  an  infant  em- 
ployee. After  this  evidence  was  given  the  plaintiff  moved 
the  court  to  exclude  the  question  and  the  answer,  but  the  de- 
fendant objected  to  their  exclusion.  We  are  of  the  opinion 
that  this  point  is  untenable.  "The  appellant  must  be  con- 
sistent, and  if  he  asks  the  court  below  to  make  a  specific  rul- 
ing, or  to  proceed  in  a  certain  manner,  he  cannot  complain 
in  an  appellate  court  that  the  ruling  or  action  is  erroneous. 
He  has  invited  the  error  and  must  accept  its  results,  and  the 
appellate  court  will  not  reverse  a  judgment  at  his  instance  on 
account  of  it"    2  Ency.  PL  &  Prac.  519. 

Another  point  is,  that  several  witnesses  were  allowed  to 
express  their  opinions  to  the  effect  that  the  operation  of  that 
mill  or  cylinder  head,  piston  rod  and  bracket  was  dangerous 
without  protection,  meaning  some  barrier  erected  to  prevent 
the  cylinder  head,  in  case  of  its  blowing  out,  from  flying  out 
and  injuring  the  workmen.  The  i)oint  of  this  objection  is, 
that  this  was  a  subject  upon  which  mere  opinion  evidence 
could  not  be  given,  but  was  provable  by  evidence  of  facts. 
In  response  to  this  it  may  be  said  that  the  construction  and 
operation  of  machinery  involves  technical  matters.  The  wit- 
nesses giving  this  evidence  were  experienced  in  the  construc- 
tion and  operation  of  mills,  had  helped  to  construct  them  and 
oi)erate  them,  had  helped  construct  this  one,  and  knew 
much  of  this  mill  from  personal  experience.  We  think  their 
evidence  was  admissible.  They  also  stated  facts  in  connec- 
tion with  their  opinions  touching  this  mill. 
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Another  point  of  objection  is,  that  it  was  incumbent  on  the 
plaintiff  to  prove  that  the  injury  was  due  to  the  defective 
condition  of  the  steam  feed  as  a  matter  of  fact,  and  that  the 
defendant  knew  or  could  have  known  such  defect,  by  reason- 
able care,  and  did  not  provide  a  safe  place  for  its  employees 
to  work  in.  This  is  clearly  the  duty  of  the  plaintiff.  He 
must  show  negli^nce  in  this  respect.  He  must  show  that 
the  plaintiff's  injury  proceeded  from  failure  and  ne^rlect  of 
duty  imposed  by  law  upon  the  defendant.  He  must  show 
that  the  mill  machinery  was  defective  and  dangerous.  Whether 
he  has  done  so  we  do  not  say.  That  is  left  for  the  decision 
of  a  jury  upon  a  new  trial.  Whether  the  plaintiff  was  where 
he  should  not  have  been  is  a  question  for  the  jury. 

Defendant  complains  of  an  instruction  given  by  the  court 
that,  "the  plaintiff  in  his  action  is  entitled  to  recovery,  he 
may  recover  the  value  of  his  time  lost  during  his  cure  and  a 
fair  compensation  for  his  physical  and  mental  suffering 
caused  by  the  injury,  as  well  as  any  permanent  reduction  of 
his  power  to  earn  money."  We  think  this  instruction  plainly 
erroneous.  It  gave  the  plaintiff  recovery  of  damages  from 
the  time  of  the  boy's  injury  for  more  than  seven  years  of  his 
minority  for  loss  of  service.  As  appears  in  Halliday  v. 
Miller,  29  W.  Va.  431,  and  Trapnel  v.  CatiMyn,  37  Id.  253, 
the  father  is  entitled  to  the  son's  services  until  his  majority. 
All  the  books  say  so.  Thompson  on  Neg.,  section  7310.  8 
Am.  &  Eng.  Enc.  L.  (2nd  Ed.)  651,  states  that  the  minor 
cannot  recover  as  an  element  of  damages  for  the  loss  of  time 
during  minority.  Clearly  so,  because  the  father  owns  the 
service  of  the  child.  Action  for  loss  of  service  up  to  major- 
ity must  be  in  the  name  of  the  father.  Counsel  for  the 
plaintiff  does  not  deny  this  legal  proposition,  but  he  would 
meet  it  by  saying  that  as  the  father  brought  this  suit  as  next 
friend,  he  is  estopped  from  himself  bringing  another  suit  to 
recover  damages  for  loss  of  service  of  his  son  during  minor- 
ity. We  think  that  the  Ency.  PI.  &  Prac,  vol.  14,  999,  wiU 
not  sustain  this  position.  True,  the  case  of  Barker  v.  Flint, 
91  Mich.  298,  mentioned  in  the  Encyclopedia  might  seem, 
only  seem,  to  support  that  view.  It  says  that  when  a  father 
sues  as  next  friend  for  his  son,  and  recovers  damages,  a  suit 
in  his  own  name  to  recover  for  loss  of  service  would  be 
barred.    That  is  plainly  so,  because  he  obtains  a  recovery  in 
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the  name  of  his  child,  and  is  estopped  from  suing  in  his  own 
name  to  get  a  double  recovery.  That  may  well  be  so;  but  it 
does  not  thence  follow  that  because  the  father  is  barred  that 
transfers  or  assigns  the  right  of  action  to  the  son.  The  ques- 
tion is,  whether  the  son  can  recover  for  loss  of  service  during 
his  minority.  That  is  our  question.  We  say  he  cannot  re- 
cover for  want  of  legal  title — for  want  of  right  of  action. 
The  instruction  was  erroneous  in  this  matter.  We  cannot 
say,  as  we  are  asked  to  say,  that  the  amount  of  damages  re- 
covered would  be  justified  as  compensation  for  damages  after 
the  boy's  majority.  The  instruction  allowed  a  recovery  for 
all  time  after  the  injury,  and  we  cannot  guess  whether  the 
jury  did  or  did  not  exclude  loss  of  service  during  the  boy's 
minority.  Indeed,  we  will  presume  the  jury  did  not  do  so, 
because  the  instruction  would  forbid  it.  We  will  add  that 
the  instruction  also  allowed  damages  for  the  permanent  re- 
duction of  the  boy's  power  to  earn  money,  when  there  was 
no  evidence  touching  that  matter,  further  than  the  fact  of 
injury.  We  may  say  that  the  loss  of  one-third  of  his  foot 
would  necessarily  diminish  the  boy's  capacity  to  earn  money; 
but  no  evidence  was  given  to  enable  the  jury  to  measure  the 
damages.  We  do  not  mean  to  say  that  in  such  case  it  is  pos- 
sible to  give  evidence  constituting  certain  data  or  standard 
for  exact  measurement;  still  it  seems  that  there  ought  to  be 
some  evidence  forming  a  basis  for  approximate  estimate. 
Watts  V.  Norfolk  d:  W.  H.  Co.,  39  W.  Va.  196.  Instruc- 
tions should  not  be. given  upon  a  matter  on  which  there  is  no 
evidence,  to  which  the  instructions  could  be  applied.  Parker 
V.  Bldg,  <&  Loan,  55  W.  Va.  134;  Oliver  v.  Ohio  River  R. 
Co.,  42  Id.  703. 

It  follows  that  we  must  reverse  the  judgment,  and  set  aside 
the  verdict  and  grant  a  new  trial. 

Reversed. 
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CHARLESTON 

Taylor  v.   Braxton  County  Court. 

(For  majority  opinion,  see  57  W.  Va.  165.) 

Brannon,   President,  {concnirr^nff:) 

My  opinion  is,  that  the  two  sections,  7  and  8,  of  Article  X 
of  the  Constitution  have  diflFerent  objects.  The  object  of 
section  7  is  to  limit  the  annual  assessment  by  county  authori- 
ties to  95  cents  per  $100  valuation;  while  section  8  has  for 
its  object  to  limit  the  power  to  incur  debt  and  to  prescribe  the 
only  mode  in  which  debt  can  be  incurred.  It  does  seem  to  me 
that  when  section  7  says  that  no  more  taxes  shall  be  assessed 
in  one  year  than  95  cents  on  the  $100,  it  means  that  no  more 
expenditure  shall  be  made  than  to  that  extent.  It  therefore 
does  not  mean  that  if  the  county  court  levy  too  little  to 
pay  exi)enditures  in  a  given  year  a  lawful  expenditure 
or  contract  of  that  year,  or  a  draft  for  it,  is  void,  if  there  be 
yet  room  for  it  between  the  per  cent  of  actual  levy  and  the 
95  cents.  Provision  may  be  made  for  its  payment,  so  it  and 
all  antecedent  allowances  do  not  exceed  the  95  per  cent.  An 
allow^ance,  a  draft,  a  contract  made  for  an  expenditure  of 
that  year,  so  that  it  and  antecedent  ones  do  not  overgo  the 
95  cent  limit,  is  not  void,  and  this  is  simply  because  section 
7  allows  expenditure  up  to  that  95  cents.  A  contract  or  al- 
lowance made  for  expenditure  of  that  year  when  antecedent 
expenditures  overgo  the  limit  is  void;  if  that  and  those  ante- 
cedent expenditures  do  not  overgo  that  limit,  it  is  not  void. 
Those  passing  that  limit  incur  a  debt  contrary  to  section  8; 
those  that  do  not  overgo  the  limit  are  valid  under  section  7, 
and  are  not  debts  under  section  8,  and  do  not  violate  section 
8.  If  a  contract,  or  an  order  under  it,  is  valid  when  made, 
it  is  not  void  simply  because  the  levy  may  not  reach  it.  See 
in  Zkit  V.  WlieeUng^  7  W.  Va.  523;  Ai^mtrong  v.  County 
Court,  41  W.  Va.  602;  IlanUy  v.  County  Court,  50  W.  Va. 
439.  If  one  or  more  drafts  be  illegal,  shall  they  taint  all 
made  before  during  the  fiscal  year?  It  does  not  appear  in 
this  case  whether  this  contract  and  drafts  under  it  were, 
when  made,  in  excess  of  the  amount  which  could  be  raised 
by  the  95  cent  levy.  I  am  not  saying  that  a  contract  can  be 
made  payable  in  installments  of  different  years. 

I  do  not  differ  with  Judge  Poffenbaroer  in  the  reasons 
he  gives  why  the  injunction  cannot  be  sustained. 
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ACCIDENTAL  KILLING.     See  Homicide,  4,  8. 
ACCOUNT  FILED.     See  Mechanics*  Lien,  1,  2. 

ACTION. 

1.    A  suit  in   equity  is   commenced  at  the  time  process  to  answer  the 
plaintiff's  bill  is  issued,  although  the   bill  be  not  then  filed.     The 
bill,  when  filed,  relates  back  to  the   time   the   process  was  issued. 
Finance  <Sb  Trust  Company  v.  Fierbaugh,  334. 
See  Liens,  1. 

ACTION  AGAINST  GUARANTOR.     See  Chiarmty,  1. 

ACTIONS  AT  LAW.    See  Limitcaions  of  Actions,  2. 

ACTION  FOR  DAMAGES.     See  Death,  1. 

ACTION  PENDING.    See  Limitations  of  Actions,  3. 

ACTUAL  POSSESSION.    See  Adverse  Possession,  5. 

ADMISSIBILITY.    See  Divorce,  3. 

ADMISSIONS.     See  Death,  1. 

ADMISSIONS  AS  TO  TITLE.    See  Evidence,  6. 

ADVERSE  POSSESSION. 

1.  A  deed  from  a  special  commissioner  purporting  to  be  made  under 
authority  of  a  decree  is  admissible  in  evidence  to  give  color  of  title 
for  adverse  possession,  though  such  decree  is  not  shown.  Wade  v. 
McDougle,  113. 

2.  Mere  occasional  grazing  cattle  or  cutting  timber  or  sod  on  land  does 
not  constitute  adverse  possession  under  the  statute  of  limitations. 
Id.  114. 

3.  Actual  inclosure  by  fence  is  not  indispensable  for  adverse  posses- 
sion under  the  statute  of  limitations.  It  is  sufficient  if  the  posses- 
sion be  marked  or  held  by  inclosure  by  fence,  by  cultivation,  resi- 
dence, clearing,  or  any  plainly  visible  and  notorious  manifestation 
of  sole,  exclusive  possession,  according  to  the  nature  of  the  case. 
Id, 

4.  Where  there  is  no  color  of  title,  possession,  for  the  purpose  of  ad- 
verse possession,  is  confined  to  the  land  in  actual,  open,  notorious, 
exclusive  occupation  by  inclosure  by  fences,  residence,  clearing, 
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cultivation  or  such  other  act,  notorious  and  ox>en,  according  to  the 
nature  of  the  case»  telling  the  world  of  adverse  possession  under  his 
own  claim.    Id. 

5.  The  actual  possession  of  the  owner  of  a  tract  of  land,  lying  adjar 
cent  to  another  tract  of  uncleared  land,  the  title  to  which  is 
vested  in  another  person  by  a  grant  from  the  State,  is  not  ex- 
tended over  a  portion  of  such  other  tract  by  the  acquisition  of  a 
junior  patent,  covering  such  portion  and  purporting  to  vest  title 
thereto  in  the  owner  of  such  first  mentioned  tract,  however  long 
such  possession  may  continue.  To  work  an  ouster  of  the  elder  pat- 
entee and  hold  adversely  to  him,  the  junior  patentee  mast  take 
actual  possession  of  some  part  of  the  land  included  in  the  junior 
patent  and  within  the  boundaries  of  the  senior  patent.  Gamdeny. 
Lumber  Co.,  148. 
See  ^ectment,  4;  Tenancy  in  Common,  2. 

AFFIDAVIT.    See  Sylkthi  Approved,  1. 

AFFIDAVIT  OF  SHERIFF.    See  Taxation,  1. 

AGENT.    See  Insurance,  6;  Witness,  1. 

AGREED  LINES.    See  Boundaries,  1. 

AGREED  STATEMENT  OF  FACTS.    See  Estoppel,  1. 

ALiLEGATA  ET  PROBATA.     See  Taxation,  2. 

ALIMONY.     See  Divorce,  2. 

AMENDMENT  TO  BY-LAWS.     See  Building  and  Loan,  2. 

ANSWER.    See  Bill  in  Chancery,  1;  Fraudulent  Conveyance,  1. 

APPEAL. 

1.  It  is  reversible  error  to  give  an  instruction,  presenting  an  hypothe- 
sis which  has  no  foundation  in  the  evidence  adduced,  unless 
the  court  can  clearly  see  that  it  did  not  prejudice  the  exceptor. 
Lewis,   Hubbard  db  Co.  v.  Supply  Co,,  77. 

2.  This  Court  exercises  its  appellate  jurisdiction  by  appellate  process 
only,  and  where  no  such  process  has  been  allowed,  this  Court  is 
without  power  to  review  for  error.  Robinson  v.  Goldman's  Admr, 
145. 

3.  A  case  in  which  the  appeal  allowed  must  be  dismissed  as  improvi- 
dently  awarded  because  not  allowed  from  any  order  or  decree  in 
the  cause.    Id. 

4.  When  an  appeal  is  dismissed  by  an  order  of  the  Supreme  Court  of 
of  Appeals,  it  stands  dismissed  and  ended  on  the  actual  date  of 
such  order,  and  does  not  continue  to  exist  as  an  appeal  to  the 
end  of  the  term  of  the  Supreme  Court  of  Appeals.  Dunfee  v. 
Childs,  225. 

5.  In  determining  whether  a  matter  is  res  judicata  by  a  decision  of 
an  appellate  court,  when  the  order  entered  reverses  a  decree  of  the 
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trial  court,  and  remands  the  cause  for  further  proceedings,  accord- 
ing to  directions  given  in  the  written  opinion,  filed  at  the  time  of 
the  rendition  of  the  decision,  the  opinion  and  record,  as  well  as  the 
order,  are  to  be  considered;  and,  if  it  appears  from  the  record,  that 
the  parties  between  whom  it  is  claimed  there  wasanadjudtcation, 
were  before  the  court,  and  the  subject  matter  of  the  alleged  adju- 
dication brought  into  the  suit,  by  pleadings  relating  thereto,  and, 
from  the  opinion  and  order,  that  the  matter  was  expressly  decided, 
the  parties  are  concluded  by  the  decision  in  all  further  proceedings 
in  the  cause  in  the  court  below,  as  well  as  in  all  collateral  proceed- 
ings, although  the  pleadings  in  the  cause,  viewed  from  the  stand- 
point of  a  demurrant  thereto,  were  insufficient.  Dent  v.  Pickens^ 
274. 

6.  Not  only  all  matters  that  were  actually  litigated,  but  also  all  others 
that  the  parties  were  bound,  by  the  state  of  the  pleadings,  to  assert, 
by  way  of  defense  to,  or  in  support  of,  the  demand  or  demands 
set  up  in  a  cause,  are  res  judicata  hy  the  decision  rendered  therein. 
Id, 

7.  Where  a  -motion  is  made  to  exclude  the  plaintiff's  evidence  be- 
cause not  sufficient  to  support  a  verdict  i)i  his  favor,  and  the  mo~ 
tion  is  overruled,  and  this  Court  reverses  the  judgment  because  of 
the  insufficiency  thereof,  it  will  enter  judgment  for  the  defendant 
without  remanding  the  cause,  although  the  defendant  introduces 
his  evidence,  where  such  evidence,  taken,  in  connection  with 
that  of  the  plaintiff,  does  not  support  the  verdict,  and  where 
it  does  not  appear  that  injustice  will  result  from  so  doing.  Ander- 
son V.   Tug  River  C.  &  C,    Co,,  302. 

8.  Where,  at  the  conclusion  of  the  evidence,  the  defendant  asks 
for  a  peremptory  instruction,  directing  a  verdict  in  its  favor, 
which  the  court  refuses  to  give,  and  this  Court  reverses  the  judg- 
ment because  the  evidence  is  not  sufficient  to  support  the  ver- 
dict, or  because  the  verdict  is  contrary  to  the  evidence,  judgment 
will  be  entered  by  this  Court  for  the  defendant,  without  re- 
manding the  cause,  unless  satisfied  that  such  course  would  be 
unjust.     Id, 

9.  When  an  interlocutory  decree  is  rendered  in  a  cause  which  so  far 
settles  the  principles  of  the  cause  as  to  make  the  decree  appeala- 
ble, and  subsequent  decrees  carrying  out  the  principles  so  settled, 
are  entered  in  the  cause,  an  appeal  from  such  interlocutory  de- 
cree alone,  will  not  bring  up  for  review  such  subsequent  decrees, 
although  the  same  were  entered  long  prior  to  the  granting  of  such 
appeal.     Hopkins  v.  Prichard^  363. 

10.  After  the  reversal  of  the  interlocutory  decree  on  such  appeal,  the 
subsequent  decrees  mentioned  not  having  been  set  aside,  reversed, 
or  corrected  by  bill  of  review,  appeal,  or  otherwise,  the  same  re- 
main firm  and  valid,  although  inconsistent  with  the  judgment  of 
this  Court,  in  reversing  the  first  mentioned  decree.    Id. 

11.  Where  the  circuit  court  on  motion  excluded  all  of  the  plaintiff's 
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evidence,  directed  a  verdict  for  defendant  and  dismissed  the  action, 
and  upon  writ  of  error  to  the  judgment  it  appears  that  material 
and  proper  evidence  offered  by  plaintiff  during  the  progress  of  the 
trial  was  improperly  rejected  to  the  plaintiff *s  prejudice,  this  Caurt 
will  reverse  the  judgment,  set  aside  the  verdict,  award  a  new  trial, 
and  remand  the  case.     Hanley,  Admr.  v.   Railway  Co.,  420. 

12.  Where  it  appears,  upon  consideration  of  all  the  facts  and  circum- 
stances in  the  cause,  that  the  action  of  the  lower  court  in  deny- 
ing the  motion  of  a  party  for  a  continuance,  and  in  ruling  him 
into  a  hearing,  was  plainly  erroneous,  the  appellate  court  will  re- 
verse such  action  and  the  decree  against  him.  Yokum  v.  Sial- 
naker,  677. 

13.  A  verdict  clearly  inconsistent  with  all  the  controlling  facts  in  the 
case,  none  of  which  are  in  any  way  controverted,  will  be  set  aside, 
as  being  contrary  to  the  law  and  the  evidence.  Casto  v.  Baker, 
683 

See  Homicide,  14;  Evidencej  1,  9. 

ASSUMPTION  OF  PAYMENT.     See  Usury,  2. 
APPURTENANCES  TO  BUILDING.     See  Mechanics*  Lien,  5. 
ASSESSMENT  TO  LESSEE.      See  Taxation,  8. 
ASSIGNMENT  OF  FUND.    See  Fraudulent  Conveyance,  1. 

BAIL. 

1.  A  recognizance  given  in  a  criminal  proceeding,  conditioned  for 
the  appearance  of  the  accused  before  a  circuit  court  on  the  first 
day  of  a  certain  term  thereof,  and  that  he  will  not  depart  thence 
without  leave  of  court,  can  only  be  forfeited  by  calling  the  accused 
upon  the  recognizance  at  some  time  during  the  term,  and  if  he 
fails  to  appear,  by  entering  his  default  of  record.  State  v.  Dorr  and 
McElmiin,  188. 

2.  If  the   term   at    which    the    accused    is    recognized    to    appear 
adjourns  without   his  default  having  been    entered  of  record,  the 
recognizance  cannot  thereafter   be   forfeited,  and  the  recognizot«- - ' 
will  be  discharged  from  liability  thereunder.     Id. 

3.  In  a  proceeding  by  Hcire  facias  upon  a  recognizance  given  in  a 
criminal  proceeding,  oyer  of  the  recognizance  and  of  the  record 
upon  which  it  is  founded,  may  be  demanded.    Id. 

BILL.    See  Divorce,  1. 

BILL  IN  CHANCERY. 

1.  An  allegation  in  a  bill,  which,  by  reason  of  its  vagueness  and  un- 
certainty, fails  to  show  materiality  of  its  subject-matter,  need  not 
be  answered.     BurkJieimer  v.  B.  dt  L.  Aifs'n,  210. 

BILL  OF  EXCEPTIONS.  See  Criminal  Law,  8;  Error,  1;  Writ  of 
Error,  1. 
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BILLS  AND  NOTES. 

1.  A  person  receiving  a  check  on  a  fund  in  the  hands  of  a  bank, 
for  the  amount  of  a  demand  a^^ainst  the  drawer  thereof,  is  bound 
to  exercise  reasonable  diligence  in  making  presentment  thereof  for 
payment,  if  he  wishes  to  avoid  risk  of  loss  by  insolvency  of  the 
drawee.     Leiois,  Hubbard  d-  Co.  v.  Svpply  Co.^  75. 

2.  If  the  payee  of  the  check  and  the  drawee  reside,  or  have  their 
place  of  business,  in  the  same  city  or  town,  presentment  must  be 
made  before  the  expiration  of  business  hours  of  the  day  next  after 
the  day  of  the  receipt  thereof.    Id. 

3.  If  the  person  receiving  a  check  and  the  bank  on  which  it  is 
drawn  are  in  different  places,  it  must  be  forwarded,  for  present- 
ment, by  mail  or  other  usual  mode  of  transmission,  on  the  next 
day  after  the  receipt  thereof  at  the  place  in  which  the  payee  re- 
sides or  does  business,  if  reasonably  and  conveniently  practi- 
cable; and,  if  it  is  jiot  so  practicable,  then  by  the  next  mail 
or  other  similar  means  of  conveyance,  leaving  after  said  date. 
Id. 

4.  Neither  payee  nor  his  agent  is  required  to  transmit  such  check 
by  the  only,  or  last,  mail  of  the  day  next  after  its  receipt,  if  such 
mail  closes  or  departs  at  an  hour  so  early  as  to  render  it  incon- 
venient for  the  holder  to  avail  himself  of  it.     Id.  76. 

5.  What  is  an  unreasonably  early  hour  in  such  case  depends  upon  all 
the  circumstances  of  the  transaction  and  situation  of  the  parties: 
and,  the  facts  being  free  from  controversy  and  doubt,  is  a  question 
of  law  for  the  court.    Id. 

6.  In  the  absence  of  any  agreement  to  the  contrary,  and  of  any 
circumstance,  known  to  the  payee,  making  it  imprudent  to  do  so,  he 
may  endorse  and  deliver  the  check  to  a  bank  for  collection;  but 
this  does  not  extend  the  time  within  which  it  must  be  forwarded 
for  presentment.  The  bank,  however,  in  such  case,  is  not  required 
to  forward  it  on  the  next  day  after  its  receipt  by  the  payee,  if 
there  be  no  reasonably  convenient  means  of  doing  so,  within  the 
banking  hours  of  that  day.     Id. 

7.  Though  the  courts  of  this  State  cannot  have  judicial  knowledge 
of  the  existence  of  any  particular  bank,,  or  of  any  mode  of  business 
peculiar  to  a  given  bank,  they  will  take  judicial  notice  that,  in  all 
cities  and  towns  of  large  population  and  extensive  business,  within 
their  jurisdiction,  banks  exist,  and  of  the  fact  that  their  operations 
are  governed  by  reasonable  rules  and  regulations,  to  which  par-, 
ties  dealing  with  them,  or  in  commercial  paper,  are  deemed  to  have 
subjected  themselves.     Id. 

8.  Courts  cannot  take  judicial  notice  of  the  business  hours  of  any 
particular  bank,  but  the  courts  of  this  State  judicially  know  that 
ordinarily  banks  in  the  cities  and  larger  towns  of  the  State  do  not 
open  their  doors  for  business  at  an  earlier  hour  than  9  o'clock  a.m. 
Id. 

9.  The   parties   to  a  check   drawn   on  a  bank   and  sent  to  a  distant 
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place  to  be  forwarded  for  presentation,  are  deemed  in  law  to  have 
acted  with  knowledge  of  the  usual  diligent  method  of  making 
such  presentment  through  a  bank  at  the  place  to  which  it  is  sent, 
and  to  have  agreed  to  suffer  any  reasonable  delay  incident  to  sach 
mode  of  presentment.    Id. 

10.  In  such  case,  the  drawer,  by  allowing  his  funds  to  remain  in  the 
drawee  bank,  and  the  i>ayee,  by  accepting  the  check,  evince  belief 
in  the  solvency  of  the  bank,  and  the  former  voluntarily  lakes  the 
risk  of  its  solvency  during  the  reasonable  period  necessary  for  pre- 
sentment of  the  check  in   the  usual  manner.    Id. 

11.  The  drawer,  in  delivering  a  check  to  an  agent  of  the  payee, 
having  no  authority  to  endorse  it,  at  the  place  of  business  of  the 
drawer,  impliedly  agrees  to  allow  such  additional  time  for  pre- 
sentment as  may  be  necessary  for  the  transmission  of  the  check  to 
the  principal  of  the  agent.    Id. 

12.  Failure  to  present  a  check  does  not  bar  recovery  from  the  drawer. 
if  the  time,  intervening  between  delivery  thereof  and  the  failure 
of  the  bank,  is  not  sufficient  for  presentment  by  the  exercise  of 
such  diligence  as  the  law  requires.    Id. 

BILL  OF  REVIEW.    See  Equity,  1,  4,  5;  Li8  Pendens,  1. 

BONA-FIDE  PURCHASER.  See  Fraudulent  Conveyance^  3;  Yendar 
and  Vendee,  3. 

BOUNDARIES. 

1.  To  make  valid  an  oral  agreement  to  fix  a  line  between  two  contigu- 
ous tracts  of  land  there  must  be  doubt  and  uncertainty  as  to  the 
true  place  of  the  line,  else  the  agreement  is  void.  Where  there  is 
in  fact,  such  doubt  and  uncertainty,  such  oral  agreement,  if  at  once 
carried  into  execution  by  actual  possession,  is  valid  without  other 
consideration  than  the  settlement  of  disputed  boundary.  Wade  v. 
McDougU,  113. 

2.  A  mutual  express  agreement  between  adjoining  owners  fixing  their 
dividing  line  is  of  no  force,  unless  actually  executed  immediately 
by  taking  possession  actual  up  to  it.    Id 

3.  To  establish  a  line  between  adjoining  owners,  in  absence  of  express 
agreement  fixing  it,  by  acquiescence  and  recognition,  there  must 
be  possession  actual  up  to  it  by  the  party  claiming  the  benefit  of  the 
line  at  least  for  a  time  prescribed  by  the  statute  of  limitation,  with 
acquiescence  and  recognition  of  such  line  by  the  other  party,  he 
knowing  of  such  claim  by  his  adversary.    Id.  114. 

BOUNDARY  LINES.    See  Ejectment,  3. 

BREACH.    See  Guaranty,  2. 

BURDEN  OF  PROOF.  See  Cancellation  of  Instruments,  3;  DeoiJ^ 
2;  Ejectment,  6;  Physicians  ft  Surgeons,  1;  Principal  ft  Agents 
1;  Homicide,  10,  11,  12;  TaaBOiion,  6. 
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BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Suspension,  by  a  building  and  loan  association,  of  the  payment 
of  dues  on  its  stock  by  its  members,  for  an  unreasonable  time,  so 
as  to  work  a  material  departure  from  its  general  plan  and  soheme 
of  satisfying  loans,  made  to  its  members,  of  the  ultimate  value  of 
their  shares  of  stock,  by  maturing  the  stock,  affords  ground  for 
dissolution  of  the  contractural  relations  existing  between  it,  and  a 
member  to  whom  such  loan  has  been  made.  Burkheimer  v.  B.  db 
L.  Ass'n,  209,. 

2.  A  borrower  is  not  estopped  from  demanding  such  dissolution,  un- 
der such  circumstances,  by  his  having  voted  for  an  amendment  to 
the  by-laws  of  the  association,  conferring  upon  its  directors  power 
to  suspend  payment  of  dues.    Id. 

3.  When,  by  reason  of  gross  mismanagement  of  a  building  and  loan 
association,  a  member  who  has  borrowed  from  it  the  ultimate 
value  of  the  stock  subscribed  by  him,  has  the  right  to  sever  his  re- 
lations with  it,  and  elects  to  do  so,  he  is  to  be  charged  with  the 
amount  of  the  loan  and  legal  interest  thereon  from  the  date  on 
which  he  received  the  money,  and  credited  with  the  interest  and 
premium  paid,  until  the  date  on  which  his  right  to  withdraw  ac- 
crued, and  the  value  of  his  stock  as  of  said  date,  as  nearly  as  the 
same  can  be  ascertained,  making  due  deductions  for  his  share  of  the 
expenses  and  losses  sustained  up  to  that  date;  and,  on  the  balance 
thus  found  to  be  due  from  him,  he  is  to  be  charged  with  interest 
and  credited  -with  all  payments  thereafter  made  by  him,  whether 
on  account  of  dues,  interest  or  premium;  and,  in  applying  credits, 
before,  on  and  after  said  date,  the  rule  governing  partial  payments 
is  to  be  observed  and  followed.     Id. 

4.  A  building  and  loan  association  contract  of  loan,  stipulating  for 
the  payment  of  a  monthly  premium,  limited  to  a  certain  number 
of  payments,  is  not  violative  of  the  provisions  of  section  26  of  chap- 
ter 54  of  the  Code  of  1899,  relating  to  the  premium  in  such  con- 
tracts.   Id. 

5.  A  contract  of  loan  with  a  building  association,  without  naming  a 
lump  sum  of  premiums,  provides  that  monthly  premiums  of  fixed 
sum  shall  be  paid  for  a  fixed  number  of  months.  This  fixes  the 
amount  and  duration  of  payment  of  premiums  with  certainty  and 
the  contract  is  not  open  to  the  charge  of  usury.  Tahaney  v.  Build- 
ing Association,  296. 

^.  A  contract  of  loan  with  a  building  association  requires  continu- 
ance of  payment  of  lawful  interest  on  the  sum  advanced,  after  ces- 
sation of  dues  and  premiums,  until  the  stock  matures,  unless  it 
sooner  matures.  This  does  not  make  the  contract  usurious.  Id. 
7.  When  an  application  for  a  loan  on  stock  by  a  building  association 
makes  a  bid  of  premium  and  it  is  accepted,  and  the  deed  of  trust 
securing  it  states  that  a  certain  premium  was  bid  for  the  advance, 
the  loan  is  not  illegal  as  not  being  a  competitive  bid.    Id. 

CANCBLLATION.    See  Contracts,  1. 
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CANCELLATION  OF  CONTRACTS.    See  Specific  Performance,  3. 

CANCELLATION  OF  DEEDS.    See  Deeds,  3. 

CANCELLATION  OF  INSTRUMENTS. 

1.  To  cancel  a  note  and  deed  of  trust  to  secure  it  on  the  claim  that 
they  were  given  for  a  contemplated  loan,  and  that  the  loan  was 
never  made,  the  oral  proof  must  be  very  full,  clear  and  convincing 
Brown  v.  Click,  172,     ' 

2.  A  decree  of  cancellation  of  a  deed  for  land  for  fraud,  or  duress, 
or  want  of  consideration,  cannot  be  made  against  a  purchaser  for 
valuable  consideration  without  notice  of  the  facts  tainting  the  deed 
with  fraud,  duress  or  want  of  consideration.  Dunfee  v.  Childs, 
226. 

3.  In  a  suit,  brought  by  a  son  after  the  death  of  his  father,  to  set 
aside,  for  mental  incompetency  and  undue  influence,  deeds  made 
by  the  father,  while  aged,  infirm  and  feeble  in  mind,  by  which  he 
had  granted  the  whole  of  his  real  estate  to  his  wife  and  a  daughter 
who  resided  with  him,  to  the  exclusion  of  his  other  children,  all  of 
whom  were  of  mature  age,  married  and  residing  elsewhere,  the 
burden  of  proving  both  undue  influence  and  mental  incompetency 
is  upon  the  plaintiff,     Teter  v.  Teter,  449. 

CANCELLATION  OF  POLICY.     See  Insurance,  6. 

CHATTEL  REAL.     See  Taxation,  8. 

CIRCUMSTANTIAL  EVIDENCE.     See  CHminal  Law,  6. 

CLAIMS  AGAINST  ESTATE.     See  Limitation  of  Actions,  1. 

COAL  LANDS. 

1.  Deeds  conveying  coal  with  rights  of  removal  should  be  construed 
in  the  same  way  as  other  written  instruments,  and  the  intention  of 
the  parties  as  manifest  by  the  language  used  in  the  deed  itself 
should  govern.     Oriffin  v.  Coal  Co,,  480. 

2.  The  vendor  of  land  may  sell  and  convey  his  coal  and  grant  to  the 
vendee  the  right  to  enter  upon  and  under  said  land  and  to  mine, 
excavate  and  remove  all  cf  the  coal  purchased  and  paid  for  by 
him,  and  if  the  removal  of  the  coal  necessarily  causes  the  surface 
to  subside  or  break  the  grantor  cannot  be  heard  to  complain  there- 
of.    Id. 

3.  Where  a  deed  conveys  the  coal  under  a  tract  of  land,  together  with 
the  right  to  enter  upon  and  under  said  land  and  to  mine,  excavate 
and  remove  all  of  it,  there  is  no  emplied  reservation  in  such  an  in- 
strument that  the  grantee  must  leave  enough  coal  to  support  the 
surface  in  its  original  position.     Id. 

COLLECTION  THROUGH  BANKS.    See  Bills  and  Notes,  6. 

COLOR  OF  TITLE.    See  Adverse  Possession^  1,  4. 

COLLECTION  OF  PURCHASE  MONEY.     See  Injunction,  1. 
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COLOR  OF  TITLE.    See  Unlawful  Detainer,  1. 
COMMENCEMENT  OF  SUIT.    See  Action,  1. 
COMMISSIONER'S  DEED.    See  Adverse  Posaeasiony  1. 
COMPETITIVE  BID.     See  Building  &  Loan,  7. 

COMPROMISE. 

1.  A  person  is  not  bound  by  an  admission  in  an  offer  to  compromise 
not  accepted  by  the  other  party.     Wade  v.  McDougle,\lA, 

CONDUCT  OF  PARTIES.     See  Mines  &  Minerals,  3. 

CONFESSIONS.    See  Divorce,  3. 

CONSENT  DECREE.     See  Equity,  7. 

CONSPIRACY.     See  Homicide,  2. 

CONSTITUTIONAL  LAW. 

1.  Chapter  35  Acts  of  1905,  is  not  in  violation  of  amendment  14  of  the 
National  Constitution,  as  wanting  due  process  of  law,  or  denying- 
equal  protection  of  the  law.  Coal  <fe  Coke  Co.  v.  Fox,  Comr., 
605. 

CONSTRUCTION.  See  Guaranty,  1;  Mines  and  Minerals,  1;  Con- 
tracts, 2,  3. 

CONTRACTS. 

1.  Where  parties,  competent  to  contract,  enter  into  a  contract,  it  will 
ndt  be  set  aside  in  a  court  of  equity  on  the  ground  of  inadequacy 
of  consideration,  unless  the  inadequacy  be  so  gross  as  to  shock 
the  conscience  and  to  amount  to  proof  of  fraud.  Courts  of  equity, 
as  well  as  courts  of  law,  act  upon  the  ground  that  every  person 
who  is  not,  from  his  peculiar  condition  of  circumstances,  under 
disability  is  entitled  to  dispose  of  his  property  in  such  manner 
and  upon  such  terms  as  he  pleases;  and  whether  his  bargains  are 
wise,  discreet  and  profitable,  or  otherwise,  are  considerations  not 
for  courts  of  justice,  but  for  the  party  himself,  to  deliberate  upon 
Deepwater  Council  v.  lienick,  343. 

2.  It  is  the  duty  of  the  court  to  construe  contracts  as  they  are  made  by 

the  parties  thereto,  and  to  give  full  force  and  effect  to  the  language 
used,  when  it  is  clear,  plain,  simple  and  unambiguous.  Griffin  v. 
Coal  Co.,  480. 

3.  It  is  only  where  the  language  of  a  contract  is  ambiguous  and  un- 
certain and  susceptible  of  more  than  one  construction  that  a  court 
may  under  the  well  established  rules  of  construction  interfere  to 
reach  a  proper  construction  and  make  certain  that  which  in  itself 
is  uncertain.     Id. 

CONTRACT  OF  LOAN.    See  Building  ft  Loan,  6. 
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CORPORATIONS. 

1.  A  corporation,  duly  incorporated  under  the  provisions  of  chapter  55 
of  the  Code,  may  sell  real  estate  owned  and  held  by  it  in  its  corporate 
name,  without  resort  to  a  court  proceeding  under  section  9  of  chap- 
ter 57  of  the  Code.  Deep  water  GouncU  v.  Benick,  343. 
2.  A  deed,  which  is  not  tUtra  \)ire8  as  to  a  corporation,  and  which,  is 
executed  in  its  corporate  name  and  under  its  corporate  seal,  by  xXm 
proper  officers,  and  duly  delivered,  carries  with  it  the  presumption 
of  authority  in  such  officers  to  execute  it  and  affix  thereto  the  seal 
of  the  cori)oration.   Id. 

COURTS  OF  EQUITY. 

I.  Recission  of  contracts,  affecting  any  estate  or  interest  in  land,  on 
the  ground  of  fraud  in  the  procurement  thereof,  or  mutual  mistake 
of  the  parties  in  effecting  the  same,  belongs  to  the  exclusive  juris- 
diction of  courts  of  equity.     Bruner  d  MeCoach  v.  Miller,  36. 

COUNSEL  FEES.    See  Mechanics*  Lien,  8. 
CREDIBILITY  OF  WITNESS.     See  Instructions,  3. 

CRIMINAL  LAW. 

1.  An  instruction  setting  forth  six  forms  of  verdict,  proper  for  findings 
on  an  indictment  for  murder,  and  telling  the  jury,  that,  under  the 
indictment,  they  can  return  any  one  of  said  verdicts,  is  defective  in 
failing  to  direct  the  attention  of  the  jury  to  the  requirement  that 
any  verdict  so  returned  must  be  based  upon  the  belief  from 
the  evidence;  but  if  it  appears  from  other  instructions  given  at  the 
same  time,  that  the  attention  of  the  jury  was  repeatedly  directed 
to  this  requirement,  the  giving  of  such  instruction  is  not  error. 
State  V.  CUff</rd,  1. 

2.  It  is  not  error  to  give,  as  an  instruction  to  the  jury  in  a  criminal 
trial,  the  following  legal  proposition:  **The  court  instructs  the  jury 
that  to  constitute  a  willful,  deliberate  and  premeditated  killing, 
constituting  murder  of  the  first  decree,  it  is  not  necessary  that  an 
intention  to  kill  should  exist  for  any  particular  length  of  time  prior 
to  the  actual  killing;  it  is  only  necessary  that  said  intention 
should  come  into  existance  for  the  first  time  at  the  time  of  such 
killing,  or  at  anytime  previous."    Id.  2. 

3.  On  the  trial  of  an  indictment  for  murder,  it  is  not  error  to  give 
instructions,  presenting  the  theories  of  guilt  of  murder  of  the  first 
and  second  degrees,  and  directing  the  attention  of  the  jury  to  the 
presumption  of j  guilt,  arising  from  certain  facts,  in  case  the  jury 
should  believe  them  to  be  established  by  the  evidence,  if  there  is 
any  evidence  tending,  in  any  appreciable  degree,  to  prove  such 
offense.    Id. 

4.  A  motion  for  a  new  trial  based  on  alleged  insufficiency  of  evi- 
dence is  an  appeal  from  the  jury  to  the  court  on  a  question  of  law* 
Id.Z, 
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6.  In  passing  on  such  a  motion,  the  oourt  does  not  re-try  the  case  on 
the  evidence  nor  disturb  any  findings  made  by  the  jury  on  evidence 
sufficient  in  law  to  sustain  them.  It  simply  determines  whether, 
in  law,  the  facts  found,  or  which  could  have  been  found,  constitute 
the  right  in  action,  or  the  offense  charged.    Id, 

6.  Syllabus,  points  3,  4  and  5,  State  v.  Flanagan,  26  W.  Va.  116.   ap- 

proved and  applied.     State  v.  Trail,  175, 

7.  Where  the  jury  are  instructed  upon  the  law  relating  to  a  particular 
subject,  it  is  not  error  to  refuse  to  give  other  instructions  to  the 
same  effect,  as  the  court  need  not  repeat  instructions  already 
substantially  given.     State  v.  DUlard,  198. 

8.  Where  evidence  is  certified  by  the  trial  judge,  and  a  separate  bill 
of  exceptions  is  used  to  make  it  a  part  of  the  record,  a  reference 
in  the  bill  to  the  certificate  of  evidence,  stating  that  it  is  made  a 
part  of  the  record,  and  a  part  of  the  bill  of  exceptions,  is  sufficient 
to  make  the  evidence  a  part  of  the  record.  State  v.  Sarah  Ann 
Legg,  315. 

9.  Where  a  justice,  for  the  purpose  of  determining  whether  or  not  he 
will  hold  an  inquest,  takes  the  sworn  statement  of  a  person  who 
is  not,  at  the  time,  accused  of  killing  the  deceased,  but  against 
whom  an  indictment  is  afterwards  preferred,  such  statement  is  ad- 
missible upon  the  trial  of  the  accused;  not  having  been  made  by 
the  person  as  a  witness  upon  a  legal  examination,  it  is  not  pro- 
tected under  section  20,  chapter  152,  Code  1899.  A  justice  in  tak- 
ing such  statement,  is  without  warrant  of  law.    Id. 

DAMAGES.    See  Personal  Injury,  1. 

DEATH. 

1.  In  an  action  under  sections  5  and  6  of  chapter  103,  Code  (1899,) 
for  damages  for  the  death  of  a  person  caused  by  a  wrongful  act, 
neglect  or  default,  a  plea  to  the  merits  of  the  action  admits  the 
representative  character  in  which  the  plaintiff  sues.  Ilanley  Admr, 
V.  Railway  Co,,  419. 

2.  This  action  being  founded  upon  negligence,    the  burden  of  proof  is 

upon  the  plaintiff  to  show  that  the  defendant  has  been  negligent. 
Negligence  will  not  be  presumed  alone  from  the  explosion  of  a  lo- 
comotive boiler,  in  use  in  lawful  business  upon  the  tracks  of  the 
defendant.    Id,  420. 

DECEASED  PERSON.    See  Witness^  1. 

DECISION.    See  Appeal,  5,  6. 

DECLARATION  OF  DECEDENT.    See  Homicide,  9. 

DECREE.  See  Intoxication,  2;  Infanta,  1;  Reaoisaion  of  Contracta,  2. 
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DEEDS. 

1.  A  deed  granting  to  a  railroad  company  land  for  its  right  of  way- 
must  contain  on  its  face  a  description  of  the  land  in  itself 
certain,  so  as  to  be  identified,  or  if  not  in  itself  so  certain,  it 
must  give  such  description  as,  with  the  aid  of  evidence  outside 
the  deed,  not  contradicting  it.  will  identify  and  locate  the  land, 
otherwise  the  deed  is  void  for  uncertainty.  Hoard  v.  Railroad  Co. 
91. 

2.  Though  the  grantor  tender  to  the  grantee  a  deed  with  intent  to  de- 
liver it,  yet  if  the  grantee  refuse  to  accept  it,  it  is  not  a  perfected 
deed,  and  passes  no  title.     Reel  v.  Reel,  106. 

3.  Will  a  decree  of  the  Supreme  Court  of  Appeals  reversing  a  decree 
of  sale  of  land  bo  alone  ground  for  a  bill  to  cancel  a  deed  made  to 
the  purchaser  under  the  decree  by  the  debtor  and  owner  of  the 
land  before  reversal,  when  there  is  no  other  consideration  for  such 
deed  than  such  decree  of  sale  and  purchase  under  it?  Dunfe/r  v. 
Childji,  225. 

4.  A  threat  by  one  having  good  title  to  land  and  entitled  to  possession 
as  purchaser  under  a  decree  of  sale,  as  against  the  debtor  oc- 
cupying the  land,  to  eject  such  occupant  by  process  under  the 
decree  of  confirmation  of  sale  does  not  constitute  fraud  or 
duress  to  set  aside  a  deed  made  by  such  occupant  to  said  owner. 
Id.  226. 

5.  A  deed  of  the  form  prescribed  by  section  1,  chapter  72,  Code, 
containing  the  words  "do  grant,*'  though  it  contaiu  a  cove- 
nant of  only  special  warranty,  will  pass  the  very  land  itself,  and 
all  estate,  right,  title  and  interest  of  the  grantor  therein. 
Id, 

6.  To  set  aside  a  deed  for  fraud  suit  must  be  brought  in  a  reasona- 
ble time,  a  time  reasonable  under  circumstances  of  the  particular 
case.  Delay,  especially  where  it  affects  third  persons,  will  bar  re- 
lief.   Id. 

7.  When  actual  fraud  is  relied  on  to  set  aside  a  deed,  the  fraud  must 
be  clearly  proved.  This  may  be  done  by  direct  or  by  circum- 
stantial evidence,  or  by  both.  Deepwater  Council  v.  Renick, 
343. 

8.  More  infirmity  of  mind  and  body  is  not  sufficient  to  overcome  ths 
legal  presumption  of  mental  capacity  in  a  grantor.  In  order  to 
to  have  such  effect,  the  evidence  must  show  that  he  did  not  have 
sufficient  understanding  to  clearly  comprehend  the  nature  of  the 
business  he  was  transacting.     Teter  v.  Teter,  449. 

9.  Old  age,  physical  infirmity  and  disease  and  feebleness  of  intellect, 
on  the  part  of  a  grantor,  together  with  the  fact  that  he  granted 
the  whole  of  his  estate  to  his  wife  and  one  daughter,  who  resided 
with  him,  and  upon  whom  he  was  dependent  for  personal  care 
and  attention,  to  the  exclusion  of  all  his  other  children,  raise  no 
legal  presumption  of  undue  influence.  They  are  only  circum- 
stances slightly  tending  to  establish  it.    Id. 
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10.  That,  in  such  case,  the  disposition  made  of  the  grantor's  prop- 
erty is  wholly  different  from  what  had  previously  been  'in- 
tended, as  shown  by  a  will  executed  by  him  at  an  earlier  date, 
is  a  circumstance  from  which  undue  influence  may,  under  certain 
conditions,  be  inferred;  but,  if  it  further  appear  that,  at  the  time 
of  the  execution  of  the  deed,  proceedings  were  pending  for  the 
enforcement  of  liens  upon  the  grantor's  real  estate  for  the  dis- 
charge of  which  no  funds  were  at  hand  op  within  reach;  and 
that  such  itidebtedness  weighed  heavily  upon  his  mind  at  the 
time  of  the  execution  of  both  thQ  will  and  the  deed,  this  circum- 
stance, together  with  other  facts  set  out  in  detail  in  the  opinion 
in  the  case,  affords  grounds  for  a  strong  inference  to  the  con- 
trary.    Id. 

1 1.  In  construing  a  deed  in  which  there  is  a  latent  ambiguity  as  to  a 
boundary  line,  occasioned  by  disagreement  between  monuments 
and  marked  lines,  on  the  one  hand,  and  magnetic  courses,  on  the 
other,  therein  specifled,  as  matter  of  description,  the  intention  of 
the  parties,  which  is  the  controlling  factor  in  the  problem,  is  to 
be  ascertained  from  the  facts  and  circumstances  attending  the  ex- 
ecution of  the  deeds,  and  the  situation  and  conduct  of  the  par- 
ties, and  as  a  rule  of  law,  they  are  presumed  to  have  been  influenced 
and  controlled  by  facts  of  which  they  had  knowledge  rather 
than  by  things  of  which  they  knew  not.  Canto  v.  Baker, 
683. 

See  Corporations^  2;  Coal  Lands,  1. 

DEED  FOR  OIL.     See  Mines  &  Minerals^  4. 

DEFECTIVE  TITLE.     See  Injunction,  1,  2. 

DEFENSES.     See  Homicide,  4,  11. 

DEGREES  OF  OFFENSE.    See  Criminal  Law,  3. 

DELIBERATION.     See  Criminal  Law,  2;  Homicide,  6. 

DELIVERY.     See  Deeds,  2. 

DEMURRER.     See  Divorce^  1. 

DENIAL.     See  Sylahi  Approved,  1. 

DENIAL  OF  CONTINUANCE.     See  Appeal,  12. 

DEPOSITIONS. 

1.  A  deposition  of  a  witness  who  resides  out  of  this  State,  taken  out 
of  this  State  in  conformity  with  section  33,  chapter,  130,  Code  1899,. 
in  an  action  at  law  pending  before  a  circuit  court  of  this  State,  may 
be  received,  when  properly  certified  under  the  hand  of  the  notary 
public  before  whom  it  was  taken,  although  not  under  his  official 
seal,  if  otherwise  proper.     Ilanle.y,  Adrnr.,  v.  Raibcay  Co.,  420. 
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2.  A  deposition  of  a  witness  taken  out  of  this  State,  in  an  action  at 
-  law  pending  in  a  circuit  court  of  this  State,  may  be  read  upon  the 
trial  of  such  action,  if  the  deposition  shows  that  the  witness  re- 
sided out  of  this  State  when  it  was  taken  and  if  otherwise  proper, 
unless  it  appears  that  the  witness  is  in  this  State  when  the  deposi- 
tion is  offered.  Id. 
See  Divorce,  2;  Equity,  1. 

DESCRIPTION.    See  Deeds,  1. 

DEVISEES.    See  WilU,  I. 

DILIGENCE.    See  BUU  and  Notes,  1. 

DIRECTING  VERDICT.     See  Trial,  3. 

DISCRETION  OF  COURT.    See  8tay  of  Proceedings,  1. 

DISMISSAL.    See  WHt  of  Error,  2;  Appeal,  Z,  4. 

DISMISSAL  OF  ACTION.     See  Limitation  of  Actions,  1. 

DISSOLUTION  OF  CONTRACT.     See  Building  ft  Loan,  1,  2. 

DIVORCE. 

1.  A  bill  for  divorce  has  two  grounds  or  matters  for  relief.  It 
charges  adultery  calling  for  absolute  divorce,  and  desertion  calling 
for  decree  of  separation.  The  bill  does  not  name  a  particept  in 
the  adultery,  or  give  time,  place  and  circumstance.  If  the  bill  be 
bad  therefor,  a  demurrer,  being  general,  is  properly  overruled. 
Trough  v.  Trough,   404. 

2.  A  court  has  no  power  to  strike  out  and  disregard  depositions  filed 
by  a  defendant  in  defense  of  a  suit  for  divorce,  for  failure  to  pay 
money  required  of  him  to  enable  his  wife  to  prosecute  her  snit 
and  for  temporary  alimony,  and  pass  final  decree  of  divorce  against 
him.    Such  decree  is  not  due  process  of  law.    Id, 

3.  Confessions  of  adultery  made  in  the  country  cannot  be  given 
in  evidence  or  considered  in  a  suit  for  divorce  for  such  offense. 
Id, 

DOUBLE  TAXATION.    See  Taxation,  9. 

DUE  PROCESS  OF  LAW.     See  Oonsiitutionoi  Lato,  1. 

DUES.    See  Building  ft  Loan,  1. 

DURESS.     See  Deeds,  4. 
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EJECTMENT. 

1.  A  plaintiff  in  ejectment  must  locate  his  own  land  and  recover  upon 
his  own  title,  and  the  fact  that  the  defendant's  land  does  not  cover 
the  land  in  dispute  or  lie  where  the  defendant  claims  it  to  lie,  or 
that  his  title  is  not  good,  is  immaterial  and  irrelevant.  Wade  v. 
McDougU,  113. 

2.  A  verdict  and  judgment  in  ejectment  by  which  the  plaintiff  re- 
covers land  in  fee,  of  their  own  force,  vests  title  in  him,  and  take 
title,  from  the  defendant,  if  he  had  any.    Id. 

3.  A  verdict  and  judgment  in  ejectment  fixing  a  line  are  final  and 
conclusive  between  the  parties  and  their  privies  in  estate  as  to  the 
location  of  such  line.    Id. 

4.  A  verdict  and  judgment  in  ejectment  by  which  the  plaintiff  re- 
covers the  contested  land  destroy  all  title  in  the  defendant  at  the 
date  of  the  judgment.  The  defendant,  by  adverse  possession  be- 
ginning after  judgment,  may  acquire  title,  but  possession  prior  to 
the  judgment  cannot  be  considered.    Id. 

5.  In  ejectment,  the  plaintiff  must  establish  title  to  the  identical 
land  which  he  seeks  to  recover  from  the  defendant.  The  defend- 
ant's possession  thereof  will  be  deemed  to  be  lawful  until  the  con- 
trary appears.    Penningtan  v.   Undencood,  340. 

6.  Where  the  plaintiff  in  ejectment  claims  under  a  grant  of  all  the 
land  within  a  given  boundary,  excluding  certain  parcels  embraced 
therein,  the  burden  is  on  the  plaintiff  to  locate  the  outer  boun- 
dary of  his  grant  and  the  boundaries  of  the  parcels  excluded  there- 
from, and  to  show  that  the  land  he  seeks  to  recover  from  the  de- 
fendant is  within  the  outer  boundary  of  the  plaintiff's  grant 
and  without  the  boundaries  of  the  excluded  parcels. 

7.  If  the  evidence  on  the  trial  of  an  action  of  ejectment  shows  that 
the  plaintiff  is  entitled  to  hold  a  part,  share  or  interest  (less  than 
the  whole)  of  or  in  the  land  sued  for,  and  that  the  defendant  is  en- 
titled to  hold  a  part,  share  or  interest  (less  than  the  whole)  of  or 
in  said  land,  the  verdict  should  specify  and  describe  the  part, 
share  or  interest  which  each  of  the  parties  is  entitled  to  hold. 
Clark  V.  Beard,  669. 

ENFORCEMENT.    See  Mechanics*  Lien,  8. 
ENTICING  SERVANT.    See  Master  and  Servant,  1. 

ESTOPPEL. 

1.  Where  an  action  of  ejectment  is  brought  and  submitted  upon  an 
agreed  statement  of  facts,  and  before  the  decision  thereof  the  de- 
fendants move  to  withdraw  such  agreed  statement  of  facts,  and 
file  a  bill  in  equity  setting  up  a  matter  of  equity  not  cognizable  in 
such  action,  and  praying  for  an  injunction  restraining  the  prose- 
cution of  the  action  of  ejectment,  [such  agreed  statement  of  facts 
will  not  estop  them  from  setting  up  such  equity  and  enjoining  the 
prosecution  of  such  action.  Gentry  v.  Poteet,  408. 
See  Insurance^  5. 
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ERROR. 

1.  A  bill  of  exceptions,  relied  on  to  make  the  evidence  a  part  of  the 
record  in  an  action  at  law,  must  incorporate,  or  have  annexed  to 
it,  the  evidence,  or  contain  a  sufficient  description .  or  other  means 
of  identification  of  such  evidence.  Otherwise  the  bill  is  insufficient 
to  make  the  evidence  a  part  of  it  or  of  the  record.  Woods  v.  Kin^, 
418. 
See  Evidence,  4. 

EQUAL  PROTECTION  OF  LAWS.    See  CoMtitutional  Law,  1. 

EQUITY. 

1.  Upon  a  bill  of  review  for  error  6f  law  depositions  cannot  be  con- 
sidered.    Dunfee  v.  ChOdit,  225. 

2.  A  bill  of  review  for  error  of  law  cannot  be  maintained  while  an 
appeal  is  pending  in  the  Supreme  Court  of  Appeals.  Id, 

3.  A  pleading  in  equity  is  taken  to  be  what  it  is  in  substance,  regard- 
less of  its  form«  or  the  name  given  to  it  by  the  pleader.  Finanet 
&  Ti-ust  Co.  V.  Fierbaugh,  334. 

4.  A  decree  of  the  Supreme  Court  reversing,  for  error  of  law,  a  decree 
under  which  land  is  sold,  is  not  newly  discovered  evidence  for  a 
bill  of  review  to  reverse  a  later  decree  of  a  circuit  court.dimissing 
a  bill  filed  to  set  aside  a  deed  made  to  the  purchaser  under  such 
decree  of  sale  by  the  former  owner  of  the  land  after  the  sale  and 
its  confirmation.     Dunfee  v.  ChUds,  225. 

5.  The  reversal  by  the  supreme  court  is  not  newly  discovered  evi- 
dence or  matter  for  a  bill  of  review  to  reverse  a  decree  of  a  circuit 
court  made  before  such  reversal.    Id. 

6.  An  ex  parte  affidavit  offered  by  one  party,  cannot,  over  the  objec- 
tion of  the  adverse  party,  be  considered  by  the  court  upon  the 
hearing  of  a  chancery  cause  upon  its  merits,  in  the  determination 
of  the  issues  raised  by  the  pleadings,  where  there  has  been  no 
previous  consent  that  such  affidavit  may  be  so  considered,  and  no 
consent  to,  or  waiver  of  notice  of,  the  taking  of  such  affidavit. 
Herald  v.  Craig,  353. 

7.  A  draft  of  a  consent  decree,  agreed  to  and  signed  out  of  court  by 
the  parties  to  a  pending  cause,  cannot  be  entered  as  a  consent 
decree,  if  at  the  time  such  draft  is  offered  for  entry  consent 
thereto  is  withdrawn,  and  its  entry  is  objected  to  by  one  of  the 
parties  who  signed  it  and  who  will  be  materially  affected  thereby. 
Id. 

8.  "Where  the  purchaser  under  such  contract  has  continued  in  pos- 
session cutting,  manufacturing  into  lumber  and  removing  the  tim- 
ber, refusing  to  pay  anything  on  account  of  the  purchase  money, 
and  refusing  to  make  the  notes  for  the  monthly  payments  of  the 
purchase-money  as  required  by  the  contract;  equity  will  give  the 
vendor  a  right  to  hold  the  manufactured  product  remaining  on  the 
premises  liable  to  the  purchase  money  past  due  him.  Spies  v.  Buttt, 
385. 
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9.  The  plaintiffs  and  those  under  whom  they  claim  are  not  guilty  of 
laches  in  asserting  their  rights.     Gentry  v.  Poteet,  409. 

BVIDBNCB. 

1.  Refusal  of  the  court  to  permit  a  witness  to  answer  a  question 
which,  by  its  own  terms  and  subject  matter,  taken  in  connection 
with  facts  and  circumstances,  already  in  evidence,  shows  its  rele- 
vancy and  materiality^,  is  not  available  as  error  on  a  motion  for 
a  new  trial,  if  the  expected  answer  of  the  witness  was  not  dis- 
closed to  the  court  at  the  time  of  the  ruling.  An  appellate  court, 
in  reviewing  a  judgment  on  writ  of  error,  cannot  assume,  in  such 
case,  that  an  answer  favorable  to  the  exceptor  would  have  been 
given.  So  much  of  the  decision  in  Gunn  v.  Railroad  Co.^  36  W. 
Ya.  165,  as  conflicts  with  this  principle,  is  disapproved.  State  v. 
Cmt<yrd,  2. 

2.  The  genuineness  of  a  letter  is  sufficiently  established  to  permit  its 
introduction  in  evidence  when  it  is  shown  that  it  was  received  in 
due  course  of  mail  in  response  to  a  letter  sent  to  the  supposed 
writer.     Loverin  d  Browne  Co,  v.  Bumgarner^  37. 

3.  And  upon  notice  having  been  given  to  such  writer  to  produce  the 
original  of  the  letter  to  which  his  was  a  reply  and  his  failure  to 
produce  such  original,  a  letter  press  copy  thereof  is  admissible  in 
evidence.     Id. 

4.  The  admission  of  incompetent  evidence  over  objection  will  not  re- 
verse a  judgment  when  it  is  clear  that  such  error  could  have 
worked  no  prejudice  to  the  exceptor.     Id. 

5.  Statements  by  a  person  cutting  timber  on  land  or  cultivating  it, 
that  he  is  so  doing  under  autljprity  of  a  certain  i)erson  as  owner, 
made  while  so  doing,  are  admissible  when  the  question  of  posses- 
sion by  such  owner  is  involved.     Wade  v,  McDougte,  113. 

6.  Where  legal  title  to  land  is  vested  in  one  his  mere  oral  disclaimer 
or  admission  of  no  title  cannot  devest  his  title.  It  binds  him  not. 
Id.    114. 

7.  An  expert  witness  may  give  an  opinion,  in  a  proper  case,  based 
upon  his  own  knowledge  of  facts  disclosed  in  his  testimony,  or  he 
may  give  an  opinion  upon  the  facts  shown  in  evidence,  and  as- 
sumed in  a  hypothetical  question  submitted  to  him.  Hanley 
Admr.  v.  Railway  Co.,  420. 

8.  On  the  question  of  the  competency  of  a  grantor  to  execute  a  deed, 
the  value  of  the  opinions  of  non-expert  witnesses,  who  have  had 
opportunity  to  form  intelligent  opinions,  respecting  his  competen- 
cy, depends  upon  the  reasons  therefor  afforded  by  the  facts  upon 
which  they  are  predicated,  as  stated  by  the  witnesses.  Where 
the  opportunities  of  such  witness  to  obtain  knowledge  of  the 
grantor's  mental  condition  have  been  but  slight,  and  the  facts 
given  are  meager,  such  evidence  is  entitled  to  but  little  weight. 
Teter  v.  Teter,  449. 


xviii  Index. 

EVIDENCE— (7onrtntMJd. 

9.  One  who  resists  a  motion  made  by  a  party  introducing^  improper 
evidence  to  exclude  it  from  the  jury  cannot  complain,  on  appeal,  of 
its  introduction.     Comer  v.  Riiter  Co.,  688. 

See  Adverse  Possession,  1;  Appeal,  1;  Criminal  Law,  S,  9;  Can^ 
cellation  of  Instruments,  1;  Equity,  6;  Error,  1;  Exceptions^ 
1;  Intoxicating  Liquors,  2;  Trial,  4;  Trusts,  2;  Unlawful  De- 
tainer^ 2;  Deeds,  7,  iO,  11;  Homicide,  1,  2,  5»  6,  9,  15,  2L 

EVIDENCE  OP  AGENCY.    See  Prindpait  and  Agent,  1. 

EVICTION  OF  VENDEE.    See  Injunction,  3. 

EXCEPTIONS. 

1.  ^  A  case  in  which  a  bill  of  exceptions  as  signed  by  the  judge  did  not 
make  the  evidence  taken  at  the  trial  a  part  of  the  record.  Sehttart" 
child  V.  B.  R.  Co,,  649. 

EXCEPTION  IN  DEED.    See  Mines  and  Minerals,  4. 

EXECUTORY  CONTRACTS.    See  Equity,  8;  Specific  Performance^ 
2;  Vendor  and  Vendee^  1. 

EX-PARTE  AFFIDAVIT.     See  Equity,  6. 

EXPERT  TESTIMONY.     See  Evidence,  7. 

FAILURE  TO  CURE.    See  Physicians  and  Surgeons,  4. 

FILING  LIEN.    See  Mechanics'  Lifin,  3. 

FIRE  INSURANCE.    See  Insurance,  5. 

FOREIGN  BUILDING  AND  LOAN  ASSOCIATION. 

1.  Failure  of  a  foreign  building  and  loan  association  to  comply  with 
the  provisions  of  section  30  of  chapter  54  of  the  Code  of  1899,  does 
not  preclude  it  from  transacting  business  in  this  state.  Burk- 
heim^r  v.  B,  &  L.  AM^n,  210. 

FORFEITURE.    See  Bail,  1,  2. 

FORWARDING  BY  MAIL.    See  Bills  and  Notes,  3. 

FRAUD. 

1.     Actual  fraud   cannot   be  established  alone    by  proof  of  circuni' 

stances  raising  only  a  suspicion  of  fraud,  but  the  evidence  and  ci^ 

cum  stances  must  be  of  such  character  as  to  clearly  establish  such 

fraud.     Deepicater  Council  v.  Benick,  ,343. 
2. '   Inadequacy  of  consideration,  although   not   so  gross  as  to  shock 

the  conscience  and  amount  to  proof  of  fraud,  may  nevertheless  be 
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considered  with  other  evidence  or  circumsstances  in   determining 

the  question  of  fraud.     Id. 

See  Courts  of  Equity,  1;  Bpeciflc  Performance,  2,  3;  Deeds,  4,  7. 

FRAUDULENT  CONVEYANCE. 

1.  The  answer  of  an  assignee  to  a  bill,  attacking  an  assignment  of  a 
fund,  as  having  been  fraudulently  made,  must  deny  notice  of 
fraudulent  intent  of  the  assignor,  as  well  as  fraudulent  intent  on 
the  part  of  the  assignee.  Failure  to  deny  it  is  equivalent,  in  legal 
effect,  to  an  admission  of  the  truth  of  the  allegation  of  notice. 
Dent  V.  Piekens,  274. 

2.  The  answer  of  an  assignee,  responding  to  a  bill  charging  fraud  in 
the  assignment,  specifically  denies  the  fraudulent  intent  imputed  to 
him  by  the  allegations  of  the  bill,  says  nothing  as  to  the  fraudulent 
intent  imputed  to  his  assignor,  is  silent  as  to  the  allegation  of  notice 
of  the  fraud  of  the  latter,  and  denies  generally  each  and  every 
charge  or  intimation  of  fraud  charged  against  respondent  in  plain- 
tiff's original  and  amended  bills;  and  there  is  no  exception  to  said 
answer.  Held,  the  general  denial  is  insufficient  to  negative  fraudu- 
lent intent  of  the  assignor  and  notice  thereof  to  the  assignee. 
Id.  275. 

3.  One  who  claims  title  to  property  or"  a  fund  as  a  bona  fide  pur- 
chaser without  notice  must  allege,  not  only  that  he  is  a  purchaser 
for  value,  but  also  that  he  had  no  notice  of  the  fraudulent  intent  of 
his  vendor  or  his  assignor.  It  requires  both  payment  of  adequate  con- 
sideration and  want  of  notice  of  fraud  to  make  out  a  title  in  such 
case.    Id. 

FUNCTION  OF  COURT.    See  Criminal  Law,  5. 

GENERAL  DENIAL.    See  Fraudulent  Conveyance,  2. 

GIFT  TO  MINOR.    See  Intoxicatino  Liquors,  2. 

GUARANTY. 

1.  The  following  written  guaranty  maUe  by  J.  H.  B.  to  L.  &  B.  Co. 
for  the  benefit  of  his  infant  son  H.  B.  viz.:  '*For  the  purpose  of  en- 
abling H.  Bumgarner  to  purchase  goods  upon  credit  from  Loverin& 
Browne  Co.,  of  Chicago,  I  hereby  guarantee  that  said  H.Bumgarner 
shall  promptly  pay  them  for  all  goods  which  they  may  hereafter 
sell  to  him  upon  credit  until  this  guarantee  is  revoked.  Said  pay- 
ment to  be  made  within  ten  (10")  days  after  receiving  goods,  my  lia- 
bility hereinunder  shall  cover  any  balance  to  become  due  not  exceed- 
ing Five  Hundred  Dollars.  Goods  ordered  under  this  Guarantee 
may  be  returned  within  ten  days  after  receiving  same  at  invoice 
price  if  goods  are  returned  in  good  order  properly  packed.  Dated, 
Elizabeth,  W.  Va.,  July  11th,  1903.  J.  H.  Bumgarner.  (Seal)." 
Held,  to  be  a  guaranty  of  payment  absolute  and  unconditional,  up- 
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on  which  a  suit  may  be  commenced  against  the  guarantor  withom 
any  previous  suit  against  the  principal.  Lo^erine  4b  Brotcn  C».  v. 
Bumgamer^  46. 

2.  When  the  terms  of  a  guaranty  of  paymejnt  fix  the  time  within 
which  the  payment  shall  be  made,  if  the  pa^nnent  is  not  made 
within  the  time  prescribed  there  is  a  breach  of  the  guaranty  and 
no  steps  need  be  tiaken  against  the  principal,  nor  need  his  insol- 
vency be  shown  in  order  to  charge  the  guarantor.    Id.  47. 

HOMICIDE. 

1.  On  the  trial  of  an  indictment  for  murder,  evidence  of  threats, 
made  by  the  deceased  or  his  co-conspirator,  previously  communi- 
cated to  the  accused,  is  competent  and  proper  for  the  purpose  of 
shedding  light  upon  the  mental  attitude  of  the  prisoner  toward  the 
deceased  at  the  time  of  the  homicide,  and  of  explaining  the  posses- 
sion of  the  weapon  with  which  the  killing  was  effected,  as  tending 
to  rebut  any  inference  of  malice  which  might  be  drawn  from  the 
fact  of  its  possession  on  the  occasion  of  its  use.     State  v.  CUfford^  1. 

2.  When,  in  such  case,  there  is  evidence  tending  to  establish  a  con- 
spiracy on  the  part  of  the  deceased,  and  other  persons,  to  kill  the 
accused,  or  do  him  grave  bodily  injury,  and  to  show  that  the  accused 
believed,  and  had  reasonable  ground  to  believe,  that  such  conspir- 
acy existed  and  the  deceased  was  a  party  thereto,  and  the  killing 
ensued,  immediately  after  an  unprovoked  assault  upon,  and  severe 
beating  of,  the  accused,  by  such  other  persons,  the  deceased,  stand- 
ing by  at  the  time,  and  there  being  evidence  tending  to  show  that 
he  joined  in  the  assault,  evidence  of  threats  made  by  such  other 
persons  and  communicated  to  the  accused  before  the  assault,  is  ad- 
missible.    Id. 

3.  When  the  homicide,  in  respect  to  which  the  accused  is  on  trial, 
immediately  followed  an  unprovoked  assault  upon,  and  severe  beat- 
ing of,  him,  and  the  evidence  tends  to  prove  the  offense  of  man- 
slaughter, the  court  may  properly  give  instructions  based  upon  the 
theory  of  guilt  of  murder,  if  there  is  any  evidence  in  the  case  tend- 
ing to  prove  the  commission  of  such  crime,     /d,  . 

4.  The  defense  cf  accidental  and  unintentional,  killing  does  not  pre- 
clude the  giving  of  instructions  embodying  the  law  relating  to  any 
offense  charged  in  the  indictment  which  the  evidence  tends  to 
prove.    Id.  .        . 

5.  A  sudden  intentional  killing  with  a  deadly  weapon,  by  one  who 
is  not  in  any  way  at  fault,  in  immediate  resentment  of  a  gross  prov- 
ocation, is  prma  facie  a  killing  in  heat  of  blood,  and,  therefore,  an 
offense  of  no  higher  degree  than  voluntary  manslaughter.     Id,  3. 

6.  When,  in  such  case,  the  evidence  discloses  that  no  time  intervened 
between  the  giving  of  the  provocation  and  the  act  of  killing,  within 
which  passion  could  have  subsided  and  reason  regained  it>s  do- 
minion and  the  fatal  act  itself  was  not  attended. by  pircumstances 
of  extreme  cruelty  and  inhumanity,  nor  preceded  by  conduct  from 
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which  malice  can  be  inferred,  a  conviction  of  murder  in  the  second 
degree  should  be  set  aside  and  a  new  trial  allowed.    Id. 

7.  In  homicide  cases,  the  question  of  malice  is  for  the  jury  when 
there  is  sufficient  evidence  to  sustain  a  finding  of  its  existence. 
Whether  there  is  any  evidence  of  it  is  a  question  for  the  court  in 
giving  or  refusing  instructions.  Whether  there  is  sufficient  evi- 
dence of  it  to  sustain  a  verdict,  is  for  the  court  on  a  motion  for  a 
new  trial.    Id. 

S.  In  cases  where  the  blow  intended  for  one  person  by  accident  falls 
upon  and  kills  another,  the  thing  done  follows  the  nature  of  the 
thing  intended  to  be  done,  and  the  guilt  or  innocence  of  the  slayer 
depends  upon  the  same  considerations  that  would  have  governed 
had  the  blow  killed  the  person  against  whom  it  was  directed.  Hence 
the  homicide  is  murder  or  manslaughter,  or  excusable  homicide, 
for  precisely  the  same  reasons  that  would  have  dete^ined  its  char- 
acter had  the  event  conformed  to  the  intent,  and  the  principle  is 
the  same  whether  the  misadventure  proceeded  from  the  misdi- 
rection of  the  blow  or  from  a  mistake  in  the  identity  of  the  victim. 
Id, 

"9.  In  a  trial  for  murder,  the  uncommunicated  declaration  of  the  de- 
ceased of  his  purpose  to  have  illicit  intercourse  with  the  daughter 
of  the  defendant,  which  he  declared  he  could  do  "if  he  could  get 
the  old  man  drunk,"  is  not  admissible  in  evidence.  State  v.  IVail, 
175. 

10.  In  the  trial  of  an  indictment  for  murder,  if  the  homicide  is 
proven  to  have  been  committed  by  the  defendant  then  the  presump- 
tion of  murder  in  the  second  degree  arises  against  the  defendant 
and  the  burden  of  proof  rests  upon  him  to  make  such  defense  as 
will  reduce  the  crime  below  such  degree,  or  as  will  justify  the 
act,  and  sux;h  defense  may  be  found  in  the  evidence  adduced  by  the 
state  and  that  of  the  defendant  and  all  the  circumstances  of  the 
case.     Id. 

11.  Upon  a  trial  for  murder,  where  the  killing  is  admitted,  and  the 
defendant  relies  upon  self-defense,  the  burden  is  upon  him  to  es- 
tablish such  defense  to  the  satisfaction  of  the  jury.  State  v.  2>»^ 
lard,  197. 

12.  Where,  upon  a  trial  for  murder,  the  evidence  introduced  by  the 
state  to  establish  the  homicide,  tends  to  show  extenuating  circum- 
stances, this  does  not  relieve  the  defendant  of  the  burden  of  estab- 
lishing self-defense,  if  it  is.  relied  on,  to  the  satisfaction  of  the 
jury;  but  the  circumstances  so  shown  are  proper  to  be  considered 
by  the  jury  in  arriving  at  their  verdict.     /(/. 

13.  Upon  a  trial  for  murder,  it  is  not  error  to  refuse  to  instruct  the 
jury  that  if  they  believe  the  prisoner,  at  the  time  of  the  killing, 
was  so  intoxicated  as  to  be  incapable  of  deliberation  and  premedi- 
tation, he  shbuld  not  be  found  guilty  of  murder  in  the  first  degree, 
where  there  is  evidence   tending  to  show  that  the  defendant  had 
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previously  designed  the  killing,  and  became  voluntarily  intoxicated 
for  the  purpose  of  committing  the  offense.  The  instruction  should 
also  present  this  theory  to  the  jury.    Id. 

14.  It  is  peculiarly  within  the  province  of  the  jury  to  weigh  the  evi- 
dence upon  the  question  of  self  defense;  and  the  verdict  of  a  jury 
adverse  to  that  defense  will  not  be  set  aside  unless  it  is  manifestly 
against  the  weight  of  the  evidence.    Id.  198. 

15.  Upon  the  trial  of  a  wife,  for  the  murder  of  her  husband,  testi- 
mony tending  to  show  the  existence,  prior  to  the  aUeged  killing,  of 
adulterous  relations  between  the  prisoner  and  a  third  person,  is  ad- 
missible, for  the  purpose  of  showing  motive  for  the  commission  of 
the  offense.     State  v.  Sarah  Ann  Legg,  315. 

16.  Where,  upon  a  trial  for  murder,  the  killing  is  shown  to  have  been 
done  with  a  deadly  weapon,  and  the  defendant  relies  upon  acciden- 
tal kilUng^s  an  excuse,  it  is  a  question  for  the  determination  of  the 
jury  as  to  whether  the  killing  was  intentional,  or  the  result  of  an 
accident.  And  when  the  evidence  tends,  in  an  appreciable  decree, 
to  establish  both  theories,  it  is  the  duty  of  the  court  to  instrnctthe 
jury  presenting  both,  if  asked  to  do  so.    Id. 

17.  An  instruction  which  tells  the  jury  that  before  they  can  find  the 
defendant  guilty  of  murder,  they  must  believe  from  the  evidence 
beyond  all  reasonable  doubt,  that  the  defendant  willfully,  malicious- 
ly, deliberately,  feloniously  and  unlawfully  killed  the  deceased,  is 
erroneous,  in  this,  that  it  is  not  necessary  that  these  elements  should 
co-exist  in  order  to  find  the  defendant  guilty  of  murder  in  the  second 
degree.    Id. 

18.  An  instruction  saying  that  before  the  jury  could  find  the  defendant 
guilty  of  murder,  they  must  believe  from  the  evidence  beyond  all 
reasonable  doubt,  that  the  defendant  maliciously,  feloniously  and 
unlawfully  killed  the  deceased,  is  erroneous  in  not  limiting  the  in- 
struction to  murder  in  the  second  degree. 

19.  Where  one,  upon  an  indictment  for  murder,  relies  upon  accidental 
killing  as  a  defense,  and  there  is  evidence  tending  in  an  apprecia- 
ble degree,  to  establish  such  defense,  it  is  error  to  refuse  to  in- 
struct the  jury  that  if  they  believe  from  the  evidenca  that  the  kill- 
ing was  the  result  of  an  accident,  they  should  find  the  defendant 
not  guilty.    Id. 

20.  On  a  trial  for  murder,  where  the  defense  is  that  the  killing  was 
accidental,  it  is  error  to  instruct  the  jury  that  they  shall  find 
the  defendant  not  guilty  if  they  believe  the  killing  was  the  result 
of  an  accident,  unless  they  further  find  that  the  defendant  was 
guilty  of  criminal  carelessness,  without  instructing  as  to  what  con- 
stitutes criminal  carelessness,  and  without  further  qualifying  the 
instruction  so  as  to  enable  the  jury,  if  they  should  find  the  de- 
fendant guilty  of  that  offense,  to  properly  fix  the  degree  of  crime. 
Id. 

21.  Where,  upon  a  trial  for  murder,  the  defendant  relies  upon  acci- 
dental killing  as  a  defense,  it  is  error  for  the  court,  when  asked  to 
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instruct  the  jury  that  if  they  believe  from  the  evidence  that  the- 
killing  was  accidental,  and  not  intentional,  they  should  find  the 
defendant  not  guilty,  to  refuse  to  do  so,  and  it  is  also  error  for 
the  court  to  modify  such  instruction  so  offered  as  to  present  a 
theory  of  the  case  to  them,  when  there  is  no  evidence,  or,  if  any, 
when  it  does  not  tend,  in  an  appreciable  degree,  to  support  such 
theory.  Id. 
See  Criminal  Law,  2,  3. 

ILLEGAL  SALE.    See  Intoxicating  Liquors,  1. 

INADEQUACY  OF  CONSIDERATION.     See  Contracts,  1. 

INCLOSURE.    See  Adverse  Possession,  2. 

INDEPENDENT  CONTRACTORS.    See  Negligence,  1,  2,  3. 

INDICTMENTS.    See  Intoxicating  Liquors,  1. 

INFANTS. 

1.  In  a  summary  proceeding,  under  chapter  83  of  the  Code,  for  the- 
sale  of  the  timber  on  the  land  of  an  infant  and  sale  thereof  madfr 
upon  a  written  proposition  for  purchase  and  under  direction  and 
decree  of  the  court  and  duly  confirmed;  decrees,  entered  therein 
granting  abatement  to  the  assignee  of  the  purchaser  of  a  part  of 
the  purchase  money  and  extending  the  time  beyond  that  fixed  in 
the  contract  of  sale  for  the  removal  of  the  timber  from  the  land, 
which  decrees  are  based  upon  no  pleadings  in  writing,  but  alone 
upon  the  mere  oral  representations  and  motion  of  the  assignee  of 
the  purchaser  of  the  timber,  are  void.  Lillp  v.  Claypool,  180, 
See  Personal  Injury,  1. 

INFIRMITY  OF  MIND.     See  Deeds,  8. 

INJUNCTION. 

1.  Equity  will  enjoin  the  collection  of  purchase  money  on  land  where 
the  vendee  is  in  possession  under  conveyance  of  covenants  of  gen- 
eral warranty,  where  the  title  to  the  land  is  questioned  by  suit,, 
prosecuted  or  threatened,  or  ^  here  it  is  clearly  shown  to  be  defect- 
ive.    Harney  v.  Ryan,  134. 

2.  Such  injunction  will  not  be  granted  unless  the  bill  alleges  fact& 
showing  a  clear  outstanding  title  in  a  stranger,  and  the  burden  will 
be  on  the  plaintiff  to  prove  the  existence  of  that  title.  Allegations 
of  defect  of  title,  which  do  not  show  in  what  respect  such  defect 
exists,  or  facts  which  establish  nothing  more  than  that  the  title  is 
doubtful  or  unmarketable,  will  not  support  the  application  for  an 
injunction.     Id. 

3.  Where  a  vendee  has  entered  into  possession  of  land,  under  deed 
with  covenants  of  general  warranty,  and  in  an  action  of  ejectment 
a  stranger  asserts  title  to  and   recovers  the  land,  and  the  vendee  is 
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evicted,  equity  will  enjoin  the  collection  of  the  purchase  moiwy 
due  the  vendor  therefor,  upon  proper  bill  filed  for  that  purpose. 
Id. 

4.  At  common  law,  the  defense  of  failure  of  consideration  could  not 
be  interposed,  nor  damages  for  a  breach  of  warranty  of  titl^  claimed 
by  way  of  recoupment,  against  a  sealed  instrument.  But  while, 
under  our  statute,  these  defenses  can  be  made  at  law,  yet  where, 
but  for  the  statute,  equity  would  have  jurisdiction,  such  equitable 
remedy  is  not  taken  away  because  the  remedy  at  law  is  given  by 
statute.    Id. 

INSTRUCTION. 

1.  To  determine  whether  the  trial  court  has  erred  in  the  giving  of 
instructions,  all  the  instructions  must  be  read  together,  and,  if  be- 
ing so  read  and  Interpreted  according  to  the  plain  common-sense 
meaning  of  the  terms  used,  they  state  the  law  correctly  as  applied 
to  the  evidence,  and  it  appears  that  the  jury  could  not  have  been 
thereby  mislead  to  the  prejudice  of  the  accused,  the  verdict  will  not 
be  disturbed,  because  they  disclose  a  mere  technical  conflict  in 
terms.     State  y.  Clifford,  2.^ 

2.  The  purpose  of  giving  instructions  is  to  aid  the  jury  in  arriving 
at  a  proper  verdict,  and  the  practice  of  repeating  them  is  discounte- 
nanced.    State  v.  Sarah  Ann  Legg,  315. 

3.  It  is  not  error,  where  an  instruction  is  asked  telling  the  jury  that 
they  are  the  sole  judges  of  the  credibility  of  the  witnesses,  and 
that  they  have  the  right  to  believe  or  not  believe  any  witness  who 
has  testified  in  the  case,  to  modify  the  instruction  so  as  to  tell  them 
that  they  cannot  arbitrarily  disregard  the  testimony  of  a  witness 
unless  they  believe  it  untrue.    Id.  316. 

See  Appeal,  1;  Criminal  Law,  1,  2,  3,  7;  Witness,  2;  Homicide^  3, 
16,  17,  18,  19,  20. 

INSUFFICIENCY  OF  EVIDENCE.    See  Criminal  Law,  4,  5;  Appeal, 

7;  Judgment  by  Appellate  Court,  1. 

INSURANCE. 

1.  An  inventory  of  a  stock  of  merchandise,  within  the  meaning  of  the 
term  "inventory,"  used  in  what  is  known  as  **The  Iron  Safe 
Clause"  of  a  fire  insurance  policy,  is  a  list  of  aH  the  articles  of 
merchandise  in  the  stock,  sufficiently  itemized  to  show  the  kinds 
and  numbers  or  quantities  thereof,  together  with  their  values  at  the 
time  of  making  the  same,  as  nearly  as  they  can  be  ascertained. 
Ruffjier  Bros.  v.  Ins.  Co.,  432. 

2.  In  the  case  of  a  store,  opening  with  an  entirely  new  stock  of 
goods,  at  or  about  the  date  of  the  issuance  of  the  policy,  the  invoices 
of  the  first  lot  of  goods  put  into  it,  giving  the  quantities  thereof  by 
items,  with  the  cost  prices,  if  preserved  and  kept  for  production, 
upon  the  demand  of  the  insurer,  as  and  for  an  inventory,  will  con- 
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stitute  such  a  list,  and  the  insured  will  have  substantially  com- 
plied  with  so  much  of  the  policy  as  requires  the  taking  of  an  in- 
ventory.    Id. 

3.  In  determining  what  constitutes  such  an  inventory,  regard  Inust 
be  had  to  the  purpose  for  which  it  is  required,  and,  in  seeking 
this,  all  parts  of  the  **Iron  Safe  Clause''  should  be  read  and  con- 
sidered together.     Id, 

4.  Cancellation  of  a  fire  insurance  policy,  by  an  agent  of  the  com- 
pany, having  no  authority  to  waive  conditions,  except  by  endorse- 
ment on  the  policy  or  addition  thereto,  does  not  imply  a  waiver  of , 
a  breach,  previously  made,  of  a  promissory  warranty  therein  con- 
tained, or  estop  the  company  from  relying  upon  such  breach  as 
matter  of  defense  to  an  action  on  the  policy,  though  it  be  shown 
that  the  agents  had  knowledge  of  such  breach.     Id. 

5.  Violation  of  a  clause  of  an  insurance  policy,  declaring  that  it  shall 
become  null  and  void,  if  the  hazard  be  increased  by  any  means 
within  the  control  or  knowledge  of  the  insured,  is  not  waived  by  a 
letter,  written  at  about  the  date  of  the  fire,  which  caused  the  de- 
struction of  the  property,  by  an  agent  of  the  company,  having  no 
authority  to  waive  conditions,  except  by  endorsement  on  the  policy 
or  addition  thereto,  notifying  the  insured  that  the  policy  is  can- 
celled, and  specifying  said  violation  as  the  reason  for  cancelling  it. 
Id,  433. 

INTENT.    See  Criminal  Law,  2. 
INTENT  OF  PARTIES.    See  Deeds,  11. 
INTEREST.    See  Yendor  and  Vendee,  1. 
INTEREST  CONVEYED.    See  Deeds,  5. 
INTERLOCK.    See  Adverse  Possession,  5. 
INTERLOCUTORY  DECREE.    See  Appeal;  9. 

INTOXICATING  LIQUORS. 

1.  In  an  indictment  under  sections  16  and  17,  chapter  32,  Code  1899, 
for  selling  intoxicating  drinks  to  a  minor,  it  is  not  sufficient  to 
charge  that  the  sale  was  made  by  a  certain  named  person  for  the 
defendant.  The  indictment  should  charge  that  the  sale  was  made 
by  the  defendant.    State  v.  Mayo,  331. 

2.  H.  placed  a  bottle  of  whiskey  on  a  table  and  told  F.,  the  father 
of  E.,  a  minor  under  the  age  of  twenty-one  years,  to  take  what  he 
wanted  of  it  and  if  ho  allowed  the  boy  E.  to  have  any  of  the  liquor, 
that  he  was  welcome  to  it;  the  father  said  he  could  have  it,  and 
the  boy  took  up  the  liquor  and  drank  of  it  in  the  presence  of  his 
father.  Held:  No  offense  under  section  16,  chapter  32,  Code  of 
1899.     State  v.  Ilammons,  475. 
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INTOXICATION. 

1.  The  execution  of  a  writ  of  habere  facias  poeeessionem  will  be  en- 
joined at  the  suit  of  a  person  in  possession  of  the  land  to  which  it 
relates,  who  was  not  a  party  to  the  suit  in  which  it  was  awarded 
and  does  not  claim  title  thereto  or  the  right  to  possession  thereof 
under  any  party  to  such  action  or  suit.  Bennett  v.  Preeton, 
681. 

"2.  In  such  case,  the  decree  perpetuating  the  injunction  will  save  to 
the  parties  the  right  to  litigate  all  questions  of  title  between  them 
in  any  other  proceeding,  they  or  any  of  them  may  see  fit  to  insti- 
tute.   Id. 

INTOXICATION  AS  DEFENSE.    See  Homicide,  13. 

INVALIDITY.    See  Deeds,  4. 

INVENTORY.    See  Insurance,  1,  2,  3. 

JUDGMENT. 

1.  A  decree  not  supported  by  any  pleading  in  writing  is  void.  Liify 
V.  Claypool,  130. 

2.  Except  in  pure  proceedings  in  rem  nothing  is  ree  judicata  by  a  de- 
cision as  to  persons  who  are  not  parties  to  the  cause  in  which  it 
was  rendered;  but  the  status  of  the  property  involved  therein  may 
have  been  so  affected,  by  the  pendency  of  the  suit,  as  to  have  ren- 
dered it  insusceptible  of  valid  purchase  or  acquisition  by  strangers 
thereto,  while  the  cause  was  pending  or  after  decision,  as  against 
one  who  was  a  party  to  it.    Dent  v.  Pickens,  274. 

See  Ejectment,  2,  4. 

JUDGMENT  BY  APPELLATE  COURT. 

1.  This  Court  on  reversing  a  judgment  for  the  plaintiff,  and  setting 
aside  a  verdict,  for  insufficiency  of  evidence,  and  refqsal  of  the 
trial  court  to  exclude  the  evidence  from  the  jury  and  direct  a  ver- 
dict for  the  defendant,  will  not  remand  the  case  for  a  new  trial,  but 
will  render  judgment  for  the  defendant,  wl^en  it  does  not  appear 
that  injustice  will  be  done  thereby.  [By  four  judges,  Pof- 
FBNBARGBR,  Judge,  dissenting.]      Buff ner  Bros.   v.  Ins.  Co.,  ^SB. 

JUDICIAL  COGNIZANCE.      See  BUls  and  Notes,  7. 

JUDICIAL  SALE.      See  Vendor  and  Vendee,  2. 

JUNIOR  PATENT.     See  Adverse  Possession,  5. 

KILLING  IN  HEAT  OF  BLOOD.     See  Homicide,  6. 

LACHES.     See  Equity,  9;  Deeds,  6. 

LANDS.    See  Infants,  1. 
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LEASE.    See  Unlawful  Detainer,  1. 

LETTERS.    See  Evidence,  2,  3. 

LIABILITIES.     See  Master  and  Servant,  2,  3,  4;  Mines  and  Min- 
eraU,  2,  3. 

LIABILITY  OF  DRAWER  OP  CHECK.  See  BilU  and  Notes,  10, 
11,  12. 

UENS. 

1.  In  a  suit  to  sell  re^l  estate  to  satisfy  mechanic's  liens  and  iudgment 
liens  and  also  a  subsequent  trust  lien,  which  covers  a  part  only  of 
the  real  estate  so  to  be  sold,  it  is  error  to  decree  the  sale  of  the 
property  as  a  whole.     0*Neil  v.  Taylor,  371. 

LIMITATION  OF  ACTIONS. 

1.  Executors  bring  a  suit  in  equity  to  settle  their  accounts,  setting  up 
in  their  bill  that  Heavener  claims  a  debt  against  their  decedent, 
stating  its  nature,  and  denying  it,  and  asking  the  court  to  adjudi- 
cate as  to  its  validity.  Heavener  files  an  answer  setting  up  his 
debt  and  asking  a  decree  for  it  against  the  estate.  The  bill  is  dis- 
missed for  want  of  jurisdiction  in  equity.  Held,  Heavener  is  allowed 
one  year  after  such  dismissal  to  save  a  suit  by  him  from  the  statute 
of  limitations  by  force  of  section  19,  chapter  104,  Code  1899.  Heav- 
en&r  v.  Hannah,  476. 

"2.  Section  19,  chapter  104,  Code  1899,  applies  to  both  suits  in  equity 
and  actions  at  law.    Id. 

3.  The  time  of  the  pendency  of  such  suit  is  to  be  excluded  from  com- 
putation under  the  statute  of  Jimitations  in  a  new  suit  for  the  debt, 
because  the  former  suit  is  an  obstruction  under  section  18,  chapter 
104,  Code  1899.    Id 

LIS  PENDENS. 

1.  A  suit  as  a  ^w  pendens  ends  with  a  final  decree.  A  bill  of  review  or 
appeal  to  reverse  such  decree  is  a  new  lis  pendens,  as  regards  pur- 
chasers claiming  title  under  the  decree,  and  is  not  a  mere  continua- 
tion of  the  original  suit.    Dunfee  v.  Childs,  226. 

13.  The  rule  Us  pendens  extends  to  non-negotiable  choses  in  action  and 
funds,  for  the  subjection  of  which  to  the  payment  of  a  debt,  a  suit 
in  equity  has  been  instituted  to  set  aside  assignments  thereof,  as 
having  been  made  in  fraud  of  the  plaintiff's  rights.  Dent  v. 
Pickens,  274. 

LOCATION  OF  BOUNDARIES.     See  Ejectment,  6. 

MALICE.     See  Homicide,  7. 

MALPRACTICE.    See  Physicians  and  Surgeons,  1. 

MANSLAUGHTER.     See  Homicide,  3,  5,  6.      • 
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MASTER  AND  SERVANT. 

1.  One  who  maliciously  entiees  a  servant  in  actual  service  of  a  master 
to  desert  and  quit  his  service  is-liable  to  action  therefor.  TAacker 
Coal  Co,  V.  Burke,  253, 

2.  If  one  wantonly  and  maliciously,  whether  for  his  own  benefit  or  not» 
induces  a  person  to  violate  his  contract  with  a  third  person  to  the 
injury  of  that  third  person,  it  is  actionable.     Id. 

3.  Persons  who  conspire  to  induce  others  to  break  a  valid  contract  be-- 
tweeu  other  persons  are  liable  to  action  therefor.      Id. 

4.  The  act  found  in  Code  of  1899,  section  14,  appendix,  p.  1053,  does 
not  authorize  any  individual,  or  number  of  individuals,  to  mali- 
ciously entice  servants  to  desert  service  in  which  they  are  engaged, 
or  to  prevent  them  from  engaging  in  such  service  under  a  contract 
for  such  service.     Id.  256. 

MATTERS  REVIEWABLE.    See  Appeal,  9. 

MATURING  STOCK.    See  Building  d  Loan,  1. 

MECHANICS'  LIEN. 

1.  In  a  contract  directly  with  the  owner,  our  statute  does  not  require 
of  the  contractor  an  itemized  account  of  work  done  and  material 
furnished  to  enable  him  to  procure  his  mechanic's  lien,  but  he  is 
required  to  file  *'a  just  and  true  account  of  the  amount  due  him 
after  allowing  all  credits  together  with  a  description  'of  the  prop- 
erty intended  to  be  covered  by  the  lien  sufficiently  accurate  for 
identification,  with  the  name  of  the  owner  or  owners  of  the  proper- 
ty, if  known,"     O'Niel  v.  Taylor,  370. 

2.  A  general  statement  of  the  demand  of  such  contractor  showing 
its  nature  and  character,  and  the  amount  due  or  owing  there- 
on after  allowing  all  credits  is  a  compliance  with  the  statute. 
Id. 

3.  When  repairs,  improvements  and  additions  are  made  to  a  building 
under  contract  directly  with  the  '  owner  and  the  work  prosecuted 
to  completion,  dates  when  the  several  items  of  work  was  done 
and  materials  furnished  are  not  material  except  that  it  must  ap- 
pear that  the  last  work  done  and  the  Istst  material  furnished  neces- 
sary to  the  completion  of  the  work  was  done  and  furnished 
within  sixty  days  before  the  filing  and  recording  of  the  mechanic*s 
lien.     Id. 

4.  When  a  contractor  uudertakes  with  the  owner  to  make  such  .re- 
pairs, improvements  and  additions,  without  a  contract  price  as  to 
the  whole  work  but  in  the  course  of  the  work  it  is  agreed  that  a 
certain  sum  shall  be  paid  for  a  particular  part  of  the  work  which. 
is  done  along  with  the  rest  of  the  work,  such  sum  may  constitute 
one  item  in  the  general  account,  and  form  a  part  of  the  me- 
chanic's lien  although  the  work  and  material  represented  by  said 
sum  may  have  been  done  and  furnished  more  than  sixty  days  prior 
to  the  filing  of  the  lien,     /rf. 
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5.  Under  such  general  contract  with  the  owner  for  such  work  and 
repairs  where  walks  and  fences  on  the  premises  are  constructed  as 
appurtenant  to  such  building,  and  at  the  same  time,  the  contractor 
is  entitled  under  our  statute  to  include  the  same  in  his  mechanic's 
lien.    Id. 

6.  And  so,  the  price  of  a  coal  house  and  sample  room,  constructed  on 
the  premises  under  such  contract  appurtenant  to  and  to  be  used 
with  such  building,  used  as  a  hotel,  is  proper  to  be  included  in 
such  mechanic's  lien.    Id.   371. 

7.  A  mechanic's  lien  may  include  an  item  for  a  drain  pipe  from  the 
cellar  of  a  house  into  a  sewer  in  the  street.  Such  drain  pipe  is 
a  part  of  the  house.     Id. 

8.  In  a  suit  to  enforce  mechanic's  liens  it  is  error  to  decree  as  part  of 
plaintiff's  costs  * 'the  sum  of  $300,  counsel  fees  hereby  allowed 
counsel  for  plaintiff  for  conducting  this  suit."  Id. 

MENTAL  CAPACITY  OF  GRANTOR.    See  Deeds,  8. 

MENTAL  INCAPACITY.     See  Cancellation  of  Instruments,  3. 

MINES  AND  MINERALS. 

1.  The  following  clause  in  a  lease  for  oil  and  gas  purposes  imposes 
no  obligation  to  pay  rent:  **Provided,  however,  that  this  lease 
shall  become  null  and  void  and  all  rights  Hereunder  shall  cease  and 
determine  unless  a  well  shall  be  completed  on  the  said  premises 
within  three  (3)  months  from  the  date  hereof,  or  unless  the  lessee 
shall  pay,  at  the  rate  of  sixty-five  and  25-100  (65  25-100)  dollars, 
quarterly,  in  advance,  for  each  additianal  three  months  such  com- 
pletion is  delayed  from  the  time  above  mentioned  for  the  comple- 
tion of  such  well  until  a  well  is  completed."  Smith  v.  Sovth  Penn 
Oil  Co.,  204. 
2.  If,  having  drilled  one  unproductive  well  under  such  a  lease,  and 
paid  commutation  money  until  the  completion  thereof,  the  lessee 
is  permitted  to  drill  another,  without  making  further  payments, 
and  without  notice  that  any  compensation  will  be  demanded  or  re- 
quired of  him  for  such  further  use  and  occupation  of  his  premises, 
none  can  be  recovered.     Id.  205. 

3,  Sue  contract  being  ambiguous  as  to  what  shall  constitute  a  com- 
pleted well,  the  conduct  of  the  parties,  in  treating  the  completion 
of  an  unproductive   well  as  an  act  sufficient  to   vest  in  the  lessee 

ght  to  make  further  exploration  without  additional  payments, 
is  conclusive  upon  them,  under  the  principle  of  practical  construc- 
tion.    Id. 

4.  A  deed  conveys  oil  in  land  **  except  a  well  now  producing  oil." 
That  well  ceasing  to  produce  oil  is  deepened  by  the  lessee  to  a  dif- 
ferent sand  rock,  and  produces  oil  from  it.     The  exception  excepts 

om  the  operation  of   the   deed   the  oil  produced  from  the  lower 
sand  rock.     Ammons  v.  Toothman,  165. 


MINING  LEASE.    See  Taxation,  8. 

MISMAN^G]^MEfq'.     ^^  BytUding  t:  ffOff^f  f 
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MJSTApai    See  pp!*rf»  9/  ifytf<*y,  I- 

MI8TAKE  IN  JUPO^l^T.    S^  Fhysioiim  aM  ff%rgfon4,  5.  ». 

WJTIpN  FQE  Ni?W  TRIAL.    See  Criminal  paip,  4,  5. 

NEGLIGENCE. 

J.  Where  one,  for  a  stipulated  price  per  piece,  contracts  to  procure 
timbers  for  a  mining  company  for  use  in  its  mine,  from  the  lease 
of  the  company,  and  the  company  retains  no  supervision  of  the 
work,  or  control  of  the  manner  of  doing  it,  and  the  contractor  is 
responsible  to  it  only  to  the  extent  of  procuring  satisfactory  timber 
and  delivering  it  at  such  time  and  places  as  needed,  and  employs 
and  pays  his  own  help  in  doing  so,  such  contractor  exercises  an 
independent  employment,  and  the  company  is  not  liable  to  one  in  its 
employ  who  is  injured  by  the  contractor  in  negligently  prosecuting 
his  work.     Anderson  v.   Tug  River  C.  <fe.  C.  Co.,  301. 

2.  Where  a  compet,ent  and  fit  persoijL  renders  services  in  the  course  of 
an  occupation,  representing  the  wijlpf  his  employer  only  as  to  the 
result  of  his  work,  and  not  as  to  jbhe  means  of  its  accomplish- 
ment, such  work  not  bein^  in  Uself  unlawful,  or  of  such  a  nature 
that  it  is  likely  to  become  a  nuisance,  or  to  subject  third  peraoos 
to  unusual  dangers  when  being  prosecuted  in  the  usual  find  ordi- 
nary manner,  such  person  exercises  ^n  independent  employment, 
and  the  person  so  employing  him  is  not  liable  for  wrongs 
committed  by  him,  his  agents  or  servants  in  the  prosecution  of  ^such 
work.    Id, 

3.  Where,  from  the  evidence,  it  is  to  be  determined  whether  or  not 
one  is  an  independent  contractor,  and  the  evidence  is  so  conflicting 
as  to  support  a  finding  of  the  jury,  then  ii  is  purely  a  question  for 
their  determination,  but  if  the  evidence  is  without  conflict,  it  jthen 
becomes  a  question  of  law  as  to  whether  or  not  an  independent  em- 
ployment has  been  established.    Id. 

Bee  Death,  2. 

NEWLY  DISCOVBacl£»^  £iVU)iBIffC«.    Bee  ggfiity,  i,  f . 

NOVATION. 

1.  Novation  is  the  substitution  of  pne  debtqrby  mutual  Mgret^^t  tot 
another,  whereby  jthe  old  debt  is  ezti^guisl)iKl.  C7>Maot9^  v.  fiuad- 
ing  As9'n.  053. 

OBJECTIONS.    See  Limitations  of  Actions,  3. 


OFFER  OF  BVIDBNCE.     Se^  TrW,  ^. 

OIL  AND  QAS. 

1.  Owing  to  th^  peculiar  nature  o]f  oil  ancl  gas,  bot^  th^e  quaQtity  and 
Ipqfttion  ojf  l|^n<J  coy^^cj  by  ^  le^as^  therc^of  ^p][  oil  an<l  g^  purpjQsea, 
^re  ^l^ipent?  going  to  the  $.ubstj^n.ce  an4  essence  of  ^  contract  of 
.^le  of  5uch  le^e,  obligating  ^he  yencie.Q  to  develop  the  property  by 
drilling  a  well  thereon  and  deliver  to  th^  vendor  par^  of  th^  pro- 
duct jthereof,  free  of  cost  or  eirpense;  and  a  gross  misrepresentatiou, 
l^tp  either,  relied  upon  by  the  vendqe,  under  the  belief  that  it  if 
true,  is  grov^nd  for  rescission  of  the  contj^ct.  Brun^r  db  McCqof^h  v. 
ift^for,  36. 

OIL  LBA3E.    See  If^ne^  and  Mi^eraU,  1;  Oil  and  0<u,  1. 

OPINION  BVIDBNCE.    See  Evidence,  8. 

ORAL  CX>NTRACT  AS  TO  LAND.    See  Specific  Performance,  1. 

QUSTBR.    See  Tennancy  in  Oorrimon,  1. 

PAYMENTS.    See  Taxation,  4,  6. 

PAYMENT  OF  PURCHASE  MONEY.    See  BquUy,  8. 

PAYMENT  OF  TAXBS.    See  Tennancy  in  Common^  1. 

PARTITION. 

1.  A  sale  of  real  estate  in  a  partition  suit  cannot  be  decreed,  unless  it 
affirmatively  appefirs  in  the  record  that  partition  cannot  be  cp/i- 
veniently  made  and  that  the  interests  of  the  parties  entitled  to 
such  real  estate  will  be  promoted  by  a  sale  thereof.  Herald  v. 
Craig,  353. 

PBNp^CY  QF  4PP8:4|^     U(B^  BqyAty,  2. 

PENDENCY  OF  OTHER  SUIT.    S^  ^t(^  oj  Proc^^gs,  i. 

PERSONAL  INJURY. 

1.  An  infant  cannot  recover  damages  for  loss  of  service  during  mi- 
nority arising  from  personal  injury.     Comer  v.  Bitter  Co.,  688. 

PERSONAL  PLEA.    See  Usury,  1. 

PHYSICIANS  AND  SURGEONS. 

1.  In  an  action  lor  damages  against  a  physician  for  negligence  and 
want  of  skill  in  the  treatment  of  an  injury  or  disease,  the  burden 
is  on  the  plaintiff  to  prove  such  negligence  or  want  of  skiU,  result- 
ing in  injury  to  the  plaintiff.    Dye  v.  Corbin,  266. 

2.  A  physician  is  not  required  to  exercise  the  highest  degree  of  skill 
and  diligence  possible,  in  the  treatment  of  an  injury  or  disease 
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PHYSICIANS  AND  BVILGEO^S— Continued. 

unless  he  has  by  special  contract  agreed  to  do  so.  In  the  absence 
of  such  special  contract,  he  is  only  required  to  exercise  such  rea- 
sonable and  ordinary  skill  and  diligence  as  are  ordinarily  esercised 
by  the  average  of  the  members  of  the  profession  in  good  standing, 
in  similar  localities  and  in  the  same  general  line  of  practice,  re- 
gard being  had  to  the  state  of  medical  science  at  the  time.     Id. 

3.  A  phyiician  does  not  warrant  or  insure  that  his  treatment  will  be 
successful,  in  the  absence  of  special  contract  to  that  effect.     Id. 

4.  Failure  on  the  part  of  a  physician  to  effect  a  cure  does  not  alone 
establish,  or  raise  a  presumption  of,  want  of  skill,  or  negligence,  on 
his  part.     Id. 

5.  Where  a  physician  exercises  ordinary  skill  and  diligence,  keeping 
within  recofirnized  and  approved  methods,  he  is  not  liable  for  the 
result  of  a  mere  mistake  of  judgment.     Id. 

6.  A  physician  is  liable  for  the  result  of  an  error  of  judgment,  where 
such  error  is  so  gross  as  to  be  inconsistent  with  that  degree  of  skill 
which  it  is  the  duty  of  a  physician  to  possess.    Id. 

PLEADING.  See  Death,  1;  Equity,  3;  Syllabi  Approved,  1;  Infants,  1. 

PLEADING  AND  PROOF. 

1.  In  such  action,  a  variance  between  the  declaration  and  the  proof, 
relating  alone  to  the  instrument  by  which  a  bodily  injury  was  in- 
flicted, is  immaterial  and  should  be  disregarded,  when  the  instru- 
ment alleged  and  the  instrument  proved  are  of  the  same  general 
nature.     Hanley,  Admr.  v.  Railway  Co.,  419. 

POSSESSION.  See  Adverse  Possession,  4;  Boundaries,  2,  3;  Un- 
lawful Detainer,  1. 

PREMIUM.     See  Building  d>  Loan,  4.   . 

PRESENTATION  OF  CHECKS.      See  BilU  and  Notes,  1,  2,  9. 

PRESUMPTIONS.    See  Death,  2. 

PRINCIPAL  AND  AGENT. 

1.  Where  a  tax  deed  is  sought  to  be  set  aside  on  the  ground  that  the 
vendee  therein  was  the  agent  of  the  former  owner  to  pay  the  taxes 
on  the  land  conveyed,  the  burden  is  on  the  party  seeking  to  set  such 
deed  aside  to  prove  such  agency.    Day  v.  Fay,  d5. 

PROPERTY  SUBJECT.     See  Mechanics*  Lien,  6,  7. 

PROCEDURE.     See  Appeal,  2. 

PURCHASER.     See  Vendor  and  Vendee,  2. 

PURCHASER  FOR  VALUE.     See  Cancellation  of  Instruments,  2. 
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QUESTION  FOR  JURY.    See  Homicide,  7;  Negligence,  3. 

RECEIVER. 

1.  The  application  for  the  appointment  of  a  receiver  is  addressed  to 
the  sound  discretion  of  the  court.  The  appointment  is  not  a  mat- 
ter of  right.  The  power  is  a  discretionary  one  to  be  exercised  with 
great  circumspection.  The  discretion  is  not  arbitrary  or  absolute, 
but  sound  and  judicial,  not  to  be  too  strictly  limited,  or  lightly 
used.     Spies  v.  Butts,  385. 

2.  Where,  under  an  executory  contract  of  sale  of  many  tracts  of  land 
and  standing  timber  a  cash  payment  is  made  and  the  purchaser 
agrees  to  give  notes  for  the  deferred  monthly  payments  and  takes 
possession  of  the  subject  of  his  purchase  and  proceeds  to  cut  and 
manufacture  into  lumber  and  remove  therefrom  the  timber  and 
market  the  same  as  provided  in  the  contract,  but  refuses  to  make 
any  further  payments  on  the  purchase  money  or  to  make  the  notes 
therefor  as  required  by  the  contract  because  of  de  ect  of  grantor's 
title  tendered  to  the  purchaser,  the  timber  being  the  chief  value 
of  the  land  and  unless  operated  the  title  to  much  of  the  timber 
would  fail  because  the  limited  time  in  which  it  could  be  removed 
under  the  contracts  by  which  it  was  held  by  the  vendor.  Held: 
Sufficient  ground  for  the  appointment  of  a  receiver  on  the  applica- 
tion of  the  vendor.    Id, 

RECORD.     See  Criminal  Law,  8;  Error,  1;  Writ  of  Error,  L 

RECOVERY  OP  CONSIDERATION.    See  Rescission  of  Contracts,  8. 

REDEMPTION.     See  Taxation,  S. 

REFERENCE. 

1.  A  commissioner  may  authorize  any  person  to  write  his  report  at 
his  dictation  and  under  his  supervision.  It  is  not  essential  that  it 
should  be  in  his  own  handwriting.     O'Niel  v.  Taylor,  370. 

REFRESHING  MEMORY.     See  Witness,  8. 

REJECTION  OF  EVIDENCE.     See  Trial,  1. 

REMEDY  AT  LAW.    See  Injunction,  4;  Rescission  of  Contracts,  1. 

REMOVAL  OF  COAL.     See  Coal  Lands,  2. 

RENDERING  JUDGMENT.     See  Appeal,  7. 

REPORT  OF  COMMISSIONER.     See  Reference,  1. 

RESCISSION.     See  Oil  and  Qas,  1. 
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RBSCIS^O^  dS*  66]fhttA6f . 

1.  Courts  of  law  have  jurisdiction  and  powor  to  afford  relief »  in  such 
oases  by  judgment  for  money  or  property,  under  some  cifciIiA§t&6<^'i, 
when  a  right  to  rescind  exists  and  hai  ieeti  pfiypiHy  eliCtihe<i;  btft 
the  reniedy  ki  law  id  incomplete  and  inadequ&t^,  b^6dtinto  6f  lack 
of  power  to  effect  d  rticission  by  k  direct  adjudicatibfi  ttf^reof. 
BruTUT  *  McCddch  v.  MtOer.  36. 

1  On  rescinding  a  contract,  th6  court  ^tftild,  by  its  dect^^,  |nit  the 
parties  in  statu  quo,  by  requiring  each  to  restore  to  the  oiXi&t  what 
hfe  dbtftiried  by  virtue  of  the  contract.    Id. 

a.  Money  paid,  as  rentatl  to  the  land  oWner,  f6iP  d^lay  ih  drilling  tk  well 
tnder  a  lease,  held  by  ftssignmetit,  in  adcord&n^e  #ilh  the  t^nbs  of 
the  lease,  mky  be  recovered  b^ck  on  t'e'citeion,  w6en  the  cofitt^tof 
sa16  does  not  bihd  the  vendee  to  drill,  bttt  eictcitfds  €d  hink  tti»  Hght 
to  pay  dUch  i*etital  in  lleii  of  drilling.  Id. 
S«e  Coiirti  of  BitUVt^,  1. 

RfiSSBRVATlON  IN  DB^D^.    See  CdUi  LdH({»,  3. 

ll*StJLTING  tfttST.    See  TfU^ts,  1. 

ftEf BNTION  OF  tlltlSEift.     Se^  tliuity,  ^. 

REVERSAL.    See  Appeal,  7,  11. 

REVERSIBLE  ERROR.    See  Appeal,  1. 

REVIEW.     See  Appeca,  2,  11,  12.  13;  Homicide.  14. 

RIGHT  OF  RECOVERY.    See  Ejectment,  1. 

SALE.     See  Liens,  1;  Oil  and  Oas,  1;  Partition,  1. 

SALE  BT  STATE.     See  Taanation,  8. 

SALE  OF  LAND.    See  Injunction,  1,  2. 

SALE  OF  REALTY.    See  Corporations,  1. 

SALE  OF  TIMBER.    See  Infants,  1. 

SCIRE  FACIAS.    See  Bail,  3. 

SEAL  OF  NOTARY.    See  Depositions,  1. 

SELF  DEFENSE.    See  Homicide,  11,  12. 

SKELETON  BILL.    See  Exceptions,  1. 

SKILL  REQUIRED.     See  Physicians  and  Surgeons,  2,  3. 
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8PBCIFIC  PBRFORMANCB* 

1.  An  oral  contract  by  a  father  to  convey  land  to  his  son  in  consider- 
ation that  he  shall  support  the  father,  is  not  enforceable  in  equity, 
Unless  the  possession  has  been  transferred  to  the  soA  under  the 
contract.    Reel  v.  Heel,  106. 

S.  An  executory  contract  for  thb  sale  of  land  will  not  be  specifically 
enforced  in  favor  of  a  vendor  who  has  made  material  fraudulent 
misrepresentations,  upon  which  the  vendee  relied  in  making  the 
Contract.     Cleavenger  y.  Sturm,  658. 

3.  £k|uity  will  rescind  such  contract  Where  stich  relief  Is  asked  by 
the  purchaser.    Id. 

4.  Misrepresentations,  though  in  a  slight  degree,  of  material  facts,  re- 
lied upon  by  the  vendee,  will  defeat  specific  performance  in  favor 
of  the  vendor.    Id, 

5.  A  court  nf  equity  will  not  specifically  enforce  an  executory  con- 
tract when  it  appears  to  be  unfair,  tainted  with  fraud  or  induced  by 
misrepresentation.    Id.  659. 

STAT  OF  PROCBBDINGS. 

1.  A  stay  of  proceedings  in  a  suit  provided  by  section  6,  chapter  136, 
Code,  rests  in  the  sound  discretion  of  the  court.  To  warrant  the 
stay  it  must  be  essential  to  justice,  and  it  must  be  that  the  Judg- 
ment of  decree  by  the  other  court  will  have  legal  operation  and 
effect  in  the  suit  in  which  the  stay  is  asked,  and  settle  the  matter 
of  controversy.      Burtfeev.  GhUds,  225. 

STUlItlNG  OUT  EVIDENCE.    See  Trial,  2. 

SUITS  IN  EQUITY.    See  Limitation  of  Actions,  2. 

SWORN  STATEMENT  OF  ACCUSED.    See  OrimiMLl  Lav>,  9. 

SYLLABI  APPROVED. 

1.  Syllabus  point  4,  Dix  v.  Eobinson,  18  W.  Va.  528,  and  point  1  syl- 
labus, Maxfcell  v.  Burbridge,  44  W.  Va.  248,  approved.  Loverin  db 
Brmcne  Co.  v.  Bumgarner,  47. 

TAXES. 

1.  A  purchaser  in  possession  of  land  under  an  executory  contract 
of  sale  is  liable  as  between  himself  and  the  vendor  for  all  taxes 
assessed  on  the  land  after  the  commencement  of  his  possession, 
in  the  absence  of-  astipulation  to  the  contrary.  Spies  y.  Butts, 
385. 

TAX  DEED.    See  Taxation,  2. 

TAX  SALE.    See  Taxation,  1,  6. 

TAXATION. 

1.  The  syllabus  in  State  v.  McEldmoney,  et  al,  55  W.  Va.  1,  (47  8.  E. 
653,  approved.     Day  v.  Fay,  65. 
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2.  A  case  where  the  evidence  is  sufficient  to  establish  the  allegation 
of  the  bill.    Id, 

3.  In  a  suit  by  the  State  to  sell  land  as  forfeited  in  the  name  of  a 
certain  owner,  if  another  adverse  claimant  resists  redemption 
asked  by  the  owner  of  the  forfeited  land,  on  the  ground  that  it  is 
within  his  land,  held  under  an  older  grant  from  the  State,  th« 
burden  of  proof  rests  on  such  contestant  of  redemption  to  prove 
that  the  land  of  the  person  asking  redemption  lies  within  the 
bounds  of  his  land.     State  v.  Lowe,  262. 

4.  Price  conveys  a  tract  of  land  to  Higgins  "except  one-half  the  oil 
and  gas  royalty,  which  is  one-sixteenth  of  all  oil  and  gas  underlying 
said  tract  of  land;"  Price  conveys  half  of  the  sixteenth  which  he 
so  excepted  to  Jolliff,  McNeeley  and  Ice.  Higgins  is.  charged  on 
the  land  tax  book  for  1901  with  the  tract  without  redur^ion  of 
valuation  for  the  interest  in  oil  and  gas  reserved  by  Price. 
Price  is  charged  on  the  land  tax  book  for  1901  with  one  sixteenth 
of  the  oil  and  gas.  Jolliff,  McNeeley  and  Ice  are  charged  on  the 
land  tax  book  for  1901  with  one-six' eenth  of  the  oil  and  gas.  Hig- 
gins pays  his  taxes  and  Price  pays  his,  but  Jolliff,  McNeeley  and 
Ice  fail  to  pay  their  taxes.  A  sale  of  the  interest  of  Jolliff,  Mc- 
Neeley and  Ice  in  the  oil  and  gas  for  taxes  will  not  pass  good  title, 
because  of  the  payment  of  taxes  by  their  co-tenant,  Price  or  Hig- 
gins.    Snodgrass  v.  JolUf,  292. 

5.  Payment  by  a  tenant  in  common  of  taxes  for  the  common  prop- 
•rty  under  an  assessment  in  his  name  will  render  a  sale  of 
his  co-tenant's  interest  for  taxes  in  his  name  for  the  same  year 
void.   Id. 

a.  Where  the  validity  of  a  sale  of  land  for  delinquent  taxes  is  at- 
tacked by  proper  suit  in  equity  to  set  the  sale  aside,  before  deed 
to  the  purchaser  is  made  and  recorded,  for  material  irregularities 
and  failures  to  comply  with  material  provisions  of  the  statutes  in 
relation  to  the  proceedings  leading  up  to  and  including  the 
sale,  and  the  existence  of  such  irregularities  and  failures  is  put 
in  issue  between  the  plaintiff  and  such  purchaser,  a  defendant,  by 
proper  pleadings  in  tthe  cause,  the  burden  is  on  such  purchaser 
claiming  under  the  tax  sale  to  show  substantial  compliance  with 
all  the  material  provisions  of  the  statutes  in  relation  to  the  pro- 
ceedings leading  up  to  and  including  the  sale.  Finance  d 
Trust  Go.  V.  Fierbaugh,  334. 

7.  The  rule  above  stated  is  not  changed  by  the  fact  that  a  deed  to 
such   purchaser  is  recorded  pending  this  suit.     Id, 

8.  A  sealed  writing  witnesses  that  *'the  lessors  do  demise,  let  and 
lease  for  coal  mining  and  coke  manufacturing  purposes  for  a 
period  of  thirty  years"  *  *  *  a  tract  of  land;  and  that  the 
lessors  **do  also  grant  unto  the  lessee  the  sole  and  exclusive  right 
and  privilege  of  mining,  shipping  and  selling  the  coal  from  the 
above  leased  premises  *  *  and  the  right  to  erect  and  use  all 
buildings  and    structures    necessary    for  the   purposes  of  mining. 
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coking  and  shipping  the  coal  and  coke;'*  and  lalso  that  *'it  is  ex- 
pressly agreed  between  the  respective  parties  to  this  lease  that  if  at 
the  expiration  of  the  said  period  of  thirty  years,  all  the  avail- 
able merchantable  coal  which  can  be  profitably  mined,  and  which 
is  hereby  let  to  the  lessee  for  that  purpose,  has  not  been  mined  and 
removed,  then  the  lessee  shall  have  the  privilege  of  an  extension 
of  this  lease  upon  the  same  terms  and  conditions  as  those  here- 
inbefore set  forth,  for  a  reasonable  additional  time  until  the  whole 
of  said  coal  can  be  so  mined  and  removed.**  The  writing  provided 
for  a  rent  or  royalty  to  the  lessors  of  ten  cents  a  ton  for  all  coal 
mined,  and  also  contained  a  clause  orf  forfeiture  for  noncompliance 
by  the  lessee  with  the  covenant  of  the  writing,  ffeld^  that  this 
writing  created  a  lease,  a  chattel  real,  taxable  to  the  lessee  under 
chapter  35,  Acts  of  1905.  Coal  <fe  Coke  Co.  v.  Tax  ComW. 
601. 

9.    Chapter  35,  Acts  of  1905,  in  its  taxation  of  chattels  real,  is  not  in 
violation,  as  double  taxation  or  otherwise,  of  the  State  Constitution. 
Id. 
See  ConstitutUmal  Law,  1. 

TENNANCY  IN  COMMON. 

1.  The  payment  of  taxes  by  one  co-tenant,  on  the  land  owned  in  com 
mon,  does  not  itself,  constitute  an  ouster  of  another  co-tenant 
Clark  V.  Beard,  669. 

2.  The  statute  of  limitations  does  not  begin  to  run  in  favor  of  one  co- 
tenant  of  land  in  possession,  against  another  co-tenant  thereof,  until 
actual  ouster  by  the  former,  or  some  other  act  or  acts  on  his 
part  amounting  to  a  total  denial  of  the  right  of  the  latter,  and 
until  notice  or  knowledge  of  the  act  or  acts  relied  on  as  an  ouster 
is  brought  home  to  him.     Id, 

3.  The  notice  or  knowledge  required  must  be  either  actual,  or  the  act 
or  acts  relied  on  as  an  ouster  must  be,of  such  an  open  and  notor- 
ious character  as  to  be  notice  of  themselves,  or  reasonably  sufficient 
to  put  the  disseized  co-tenant  on  inquiry  which,  if  diligently  pur- 
sued, will  lead  to  notice  or  knowledge  in  fact.    Id, 

TIME  OF  PAYMENT.    See  Guaranty,  t. 

TITLE  TO  MAINTAIN.*    See  Ejectment,  5. 

THREATS.    See  Homicide,  1,  2. 

TRIAL. 

1.  An  offer  of  evidence,  not  appearing  in  any  way  to  be  relevant  and 
material,  is  properly  rejected.  Lewis,  Hubbard  <&  Co.  v.  Supply  Co. 
77. 

2.  A  motion  to  exclude  all  the  plaintiff's  evidence  introduced  upon 
the  trial  of  an  action  should  be  sustained,  when  such  evidence  is 
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Iiisafflci6tit  to  iilstftin  k  vetdlci  ffl  f&vbi  dt  the  plaffitiflP,  iiot^th- 
fiidnldiiig  thei-e  is  ^  scttitilla  df  ^ideiice  ^tippbrtitig  the  pUdnOiT^ 
eaie.    hye  v.  Corbin,  266. 

^.  Wh^ii  &  case  depends  on  (hd  W6ighi  of  ^vld^nCd  arid  aedttctioDs 
from  it,  and  conflictifig  evidence  ahd  credit  of  witnesses,  thd  court 
should  not  instruct  ft  verdict,    kertneweg  Co.  it.  Jit&if,  360. 

4.  Upon  the  consideration  of  a  motion  to  exclude  all  the  plaint  iff  *s  evi- 
dence introduced  upon  the  trial  of  an  action,  he  is  entitled  to  the 
benefit  of  all  proper  evidence  so  introduced,  and  to  all  legitimate 
inferences  of  fact  which  may  be  drawn  therefrom,  tiajilegf,  Admr. 
V.  Railway  t!6.,  420. 

TRtrStS. 

1 .  One  taking  a  deed  for  land  knowing  that  another  has  a  valid  equita- 
ble title  to  the  same  land  from  the  same  vendor  is  held  in  equity  ss 
holding  the  legal  title  in  trust  for  the  benefit  of  the  first  purchaser. 
and  equity  will  compel  Lim  to  pass  the  legal  title  to  such  first  pur- 
chaser.    Reel  V.  Reel,  106. 

2.  Where  land  is  purchased  and  paid  for  by  one  who  takes  a  title  bond 
therefor  and  who  dies  before  obtaining  a  deed,  leaving  survivii^ 
him  a  widow  and  children,  and  the  widow,  on  account  of  such  pur- 
chase, procures  the  vendor  of  her  husband  to  convey  the  land  to 
her,  she  will  be  treated  in  equity  as  a  trustee,  holding  the  legal 
title  for  the  heirs,  the  equitable  title  thereto  having  immediately 
upon  the  death  of  the  father,  vested  in  them,  subject  to  the  widow's 
dower.     Gentry  v.  Poteet,  408. 

8.  A  verbal  statement  of  one  holding  the  equitable  title  to  land  to  the 
effect  that  he  wants  the  same  conveyed  to  his  wife  will  not  operate 
to  pass  the  equitable  title  to  her,  and  where,  after  the  death  of  the 
husband,  his  vendor,  on  account  of  such  statement,  conveys  the 
land  to  the  widow,  such  deed  does  not  thereby  vest  .the  equitable 
title  to  said  land  in  the  widow^  but  it  will  operate  only  to  convey 
the  legal  title,  to  be  held  by  her  in  trust  for  the  heirs,  which  a 
court  of  equity  will  enforce  upon  proper  bill  filed  for  that  purpose. 
Id, 

UNDUE  INFLUENCE.  See  Oancetldiion  of  Instruments,  i;  beeds,  1 

UNLAWFUL  DETAINER. 

1.  For  evidential  purposes  in  an  action  of  unlawful  entry  and  detainer 
between  the  owner,  or  a  claimant  under  color  of  title,  of  ft  targ» 
tract  of  land  and  another  person,  possession  of  a  small  portion  of 
such  tract  by  a  tenant  of  such  owner  or  claimant,  binder  a  lease 
restricting  thd  right  of  occupancy  ftnd  use  of  the  Iftndby  the  tenant 
io  such  small  portion,  is,  itl  legal  effect,  possessioh  by  the  bwner  or 
claimant  of  so  much  of  the  entire  tract  as  is  not  in  the  actual  bos- 
tile  possession  of  some  Other  person.     Camden  v.  Lumber  Co.^  l49. 

2.  In  an  action  of  unlawful  entry  arid  d6tftiner.  It  is  ilot  reversible  er- 
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ror  to  refuse  to  allow  the  introduction,  by  the  defendant,  of  a  deed 
or  contract  showing  he  doe^  not  own,  andl  is'  not  in  possession  of  a 
portion  of  the  land  sued  for.    Id, 

tfSlJRY. 

i.  The  defense  of  usury  is  personal  to  the  debtor.  Ghenaweth  v.  SuHd- 
ing  Aifs'n.  656. 

2.     A  purchaser  of  real  estate  charged  with  an  usurious  debt,  who  as- 
sumes to  pay  such  debt  in  consideration  of  his  purchase,  cannot  de- 
fend against  the  usury.     Td. 
See  Buildinif  d  Loan,  6,  B. 

VALIDITY.      See  Corporations,  1,  2;  Deeds.  9. 

VALIDITY  OF  AGRBBMBNT.    See  Bowndaries,  1. 

VARIANCE.      See  Pleading  and  Proof,  1. 

VENDOR  AND  VBNDEB. 

1.  A  vendee  selling  land  by  executory  contract  stipulating  that  he 
must  make  a  deed  and  that  the  first  payment  of  purchase  money 
shall  be  made  when  he  shall  make  a  deed,  and  who  delivers  to  the 
purchaser  possession  at  the  date  of  the  contract,  is  entitled  to  in- 
terest on  the  whole  purchase  money,  though  the  vendor  be  in  de- 
fault in  making  the  deed,  unless  the  purchaser  set  apart  the  pur- 
chase money  for  the  vendor,  and  notify  the  vendor  of  his  readiness 
to  pay,  and  do  not  himself  use  the  money.  Hoard  v.  RaUr(xid  Co.^ 
91.     " 

2.  Where  a  party  to  a  suit  interested  in  a  decree  for  sale  of  a  debtor's 
land  by  having  a  debt  decreed  him  against  the  land  is  the  pur- 
chaser under  the  decree  of  sale,  and  he  then  conveys  the  land^  after 
confirmation  of  the  sale  and  before  a  bill  of  review  or  appeal  to  re- 
verse the  decree  of  sale,  to  a  bona  fide  purchaser  for  valuable  con- 
sideration without  notice  actual  of  error  in  the  decree,  such  pur- 
chaser's title  is  not  affected  by  a  reversal  of  the  decree  of  sale  on 
bill  of  review  or  appeal.     Dunfee  v.  Childs,  226. 

&.  One  claiming  land  under  either  a  quit-claim  deed  or  4  cleed  with 
covenant  of  special  warranty  may  make  the  defense  of  a  purchaser 
for  valuable  consideration  without  notice.    Id. 

VEJRtolCf.    See  Appeal,  IS;  Sfectm&fit^  7. 
WAlVfiR  bii^  BREACH.    See  Insurance,  5,  6. 

WitLS. 

1.  H.  K.  made  his  will  devising  his  real  estate  shaife  and  share  alike 
to  his  seven  children  and  relative  to  his  devise  to  one  of  them,  who 
had  one  child  living  at  the  date  of  the  will  as  well  as  the  date  of 
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the  testator's  death,  the  following  provision  was  made:  *'But  the 
share  that  I  will  and  bequeath  to  my  daughter,  Emmazetta  Bentlej, 
late  Emmazetta  Knight,  it  is  my  express  will  and  desire  and  I  here- 
by give  the  same  to  her  and  her  child  or  children,  to  be  held  by 
them  free  from  the  claim  or  claims  of  control  of  her  husband,  and 
the  same  shall  be  held  and.  enjoyed — the  said  Emmazetta  Bentley 
and  her  child  or  children,  as  her  or  their  separate  estate,  and  that 
the  said  Bentley  shall  not  have  or  exercise  any  control  over  the 
same  directly  or  indirectly,  in  any  manner  whatever.'*  Held:  That 
not  only  the  child  living  at  the  date  of  the  will  and  at  the  time  of 
testator's  death,  but  all  children  born  to  E,  thereafter,  took  each 
in  fee  equally  under  the  will  with  E.  the  mother.  Bentley  w  A»h, 
641. 

WRIT  OP  ERROR. 

1.  When  upon  the  hearing  of  a  case  in  the  appellate  court  one 
of  the  parties  tenders  and  asks  to  file  in  the  case  as  a  part 

of  the  record  thereof  a  paper  purporting  to  be  the  original 
bill  of  exceptions  taken  In  the  case  on  the  trial,  and  it  is  ad- 
mitted in  open  court  by  the  opposing  party  that  it  is  the 
paper  it  purports  to  be,  the  court  will  consider  it  as  a  part 
of  the  record,  in  the  same  manner  as  if  brought  up  on  cer^ 
tiorari.    Schwarzchildf  y  R,  R.  Co,,  649. 

2.  Upon    a   motion  in  the  appellate  court  to  dismiss  a  writ  of 
error   as   improvidently  awarded  upon  the  ground  that  "there 

is,  and  was,  no  legal  bill  of  exceptions  signed  and  sealed  by 
the  trial  judge  in  said  cause,"  the  writ  of  error  will  not  be 
dismissed  for  such  reason,  where  the  bill  of  exceptions  as  it 
appears     in  the  record  as  certified  is  sufficient  on  its  face.   fd. 

WITHDRAWAL   OF    BORROWING    MEMBER.     See    Building    d 
Loan,  3. 

WITNESS. 

1.  An  agent  contracting  in  behalf  of  his  principal  with  a  per- 
son since  deceased  is  a  competent  witness  in  behalf  of  his 
principal  against  the  estate  of  the  deceased  party  to  prove 
the  transaction.   Brown  v.  Click,  172. 

2.  Where  a  witness  in  trial  of  a  case  makes  statements  in  ma- 
terial matters  touching  the  issue  Inconsistent  with  former 
statements  made  by  him  concerning  the  same  matters,  the 
party  against  whom  such  witness  testifies  is  entitled  to 
have  the  Jury  instructed  that  if  they  believe  from  the  evi- 
dence in  the  case  that  the  witness  made  inconsistent  and 
contrary  statements  concerning  such  matters,  then  the  Jury 
has  the  right  to  disregard  the  whole  testimony  of  such 
witness,  or  give  it  such  weight  as  to  which  they  think  it  is 
entitled.    State  v.  Trail,  175. 
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3.  The  testimony  of  a  witness,  upon  the  preliminary  examina- 
tion of  one  accused  of  crime,  may  be  used  by  the  witness 
upon  the  trial  of  such  accused  person  for  the  purpose  of  re- 
freshing his  present  recollection,  but  when  so  used  it  is  not 
admissible  in  evidence  and  should  not  be  read  to  the  witness 
in  the  presence  of  the  jury.    State  v.  Sarah  Ann  Legg,  315. 

WITNESS  OUT  OF  STATE.    See  BepoaitioiM,  I. 

WRIT  OF  POSSESSION.    See  Intoxication,  1. 
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